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CASES 


ARGUED  AND  DETERMINED; 


IN   THE 


COURT  OF  KING'S  SENCB, 


IN 


MICHAELMAS  TERM, 


IN   THE   EIGHTH  .TEAR   OF   THE    REIGN   OF    OEO&OE   IV. 


MEMORANDA. 


During  the  vacation.  Sir  Anthony  Hart,  Knighti  Vice- 
Cbaocellor,  was  promoted  to  the  office  of  Chancellor  of 
Ireland,  vacant  by  the  resignation  of  the  Right  Honorable 
Lord  MannerB ;  and  was  succeeded  by  Launcelot  Shadwell, 
of  the  Honorable  Society  of  Lincoln's  Inn,  Esq. 

On  the  first  day  of  this  term,  Charles  Frederick  Williams, 
Esq.,  William  Selwyn,  Esq.,  and  the  Honorable  Thomas 
Erskine,  all  of  Lincoln's  Inn,  having  been,  in  the  course 
of  the  vacation,  appointed  his  Majesty's  Counsel  Learned 
in  the  Law,  were  called  within  the  Bar,  and  took  their 
rank  accordingly. 


VOL.    I. 
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Brewer  and  Gregory,  Assignees  of  Fitter,  a  Bank- 
rupt, V.  Sparrow.  %/f/^J/^ 
Assignee  TrOVER,  by  the  plaintiffs,  as  assignees  of  one  Fitter, 
affirm  the  act  a  bankrupt,  for  certain  goods  of  the  bankrupt,  alleged  to 
rnteif^D?'  *^*^^  ^^^  wrongfully  seized  by  the  defendant.  At  the 
with  the  bank-  trial,  before  Abbott,  C.  J.,  atthe  London  adjourned  sittings 
as^^contrart  *^^  ^^^^  Hilary  term,  the  cause  was  referred  to  a  barris- 
and  afterwards  ter,  with  power  to  him,  if  he  should  find  that  the  defendant 
tort ;  although  ftcted  in  all  things  bona  fide,  and  solely  for  the  benefit  of  the 
«ich  act,  if  creditors,  to  find  that  upon  his  award,  in  order  to  submit 
them  in  the  the  question  of  law  to  the  consideration  of  the  Court.  The 
wouW  lm"r'  arbitrator  afterwards  made  his  award,  in  which  he  stated 
amounted  to  a  the  following  facts  : — 

the  bankrupt's  '^^^  commission  of  bankrupt  issued  against  Fitter,  on 
go<xl8>  and  the  21st  October,  1826,  upon  the  petition  of  the  plaintiff 
the  creditor   ,   Brewer.    The  act  of  bankruptcy  upon  which  the  commis- 

liable  to  the  ^j^^  ^^  founded',  was  committed  on  the  2d  October,  1826. 
assignees  in  an  '^    , 

action  of  tro-    The  assignment  to  the  plaintiffs,  under  the  commission, 

^^'  was  executed  on  the  3d  December,  1826. '  The  goods  for 

which  the  action  was  brought,  consisted  of  the  stock  in 
trade,  household  furniture,  and  effects,  found  upon  the 
premises  of  the  bankrupt  at  Cheltenham,  in  Gloucestershire, 
where  he  had  carried  on  business,  until  the  2d  October, 
1826,  on  which  day  he  absconded,  and  left  his  dwelling- 
house  and  shop.  In  consequence  of  the  bankrupt  having 
so  absconded,  a  meeting  was  held  on  the  evening  of  the 
4th  October,  1825,  at  the  defendant's  house  in  London, 
between  the  plaintiff  Bretoer  (the  petitioning  creditor), 
the  bankrupt's  father,  and  the  defendant,  who  was  a  ere*- 
ditor  of  the  bankrupt ;  when,  after  some  discussion  as  to 
what  was  best  to  be  done  for  the  benefit  of  the  creditors,  it 
was  agreed  that  the  defendant  should  go  down  immediately 
to  Cheltenham.  ^Accordingly,  the  defendant  left  London 
the  same  evening,  and  arrived  at  Cheltenham  on  the  fol- 
lowing morning,  when  he  found  the  house  and  shop  of  the 
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bankrupt  shut  up,  and  upon  his  arrival  be  took  possession  «  1827 
thereof,  and  also  of  the  stock  in  trade,  household  furniture 
and  effects,  and  re-opened  the  shop,  and  continued  the 
business,  assisted  by  his  son  and  the  apprentice  of  the 
bwkrupt,  by  selling  the  stock,  in  the  same  manner  as  bad 
been  done  by  the  bankrupt.  While  the  defendant  continued 
in  possession,  and  was  conducting  the  business,  but  before 
the  issuing  of  the  commission,  the  plBmtiS  Brewer  arrived 
at  Cheltenham,  and  went  upon  the  premise8,and  there  saw  the 
defendant  and  his  son,, and  the  apprentice,  carrying  on  the 
business,  and  selling  the  stock  of  the  bankrupt;  and  at  the 
same  time  looked  over  the  bouse  and  shop,  and  took  an  inven- 
tory of  the  household  furniture,  and  went  into  the  cellar  with 
the  defendant,  and  there  examined  the  stock  of  wine  left 
by  the  bankrupt;  and  afterwards  returned  to  London, 
leaying  the  defendant  in  possession,  condacting  and  carry- 
ing 09  the  business,  which  he  continued  to  do  until  the 
13th  November  following,  when  he  and  his  son  quitted  the 
premises,  leaving  the  apprentice  in  possession.  On  the 
16th  November,  a  messenger,  by  virtue  of  a  warrant  issued 
by  the  commissioners  under  the  commission,  at  the  instance 
of  the  plaintiff  Breacer,  arrived  at  Cheltenham,  and  took 
possession  of  the  premises,  the  household  fiamiture  and 
effects,  and  the  stock  in  tmde,  whioh  consisted  partly  of 
stock  which  had  belonged  to  the  bankrupt,  and  partly  of 
stock  which  the  defendant  had  purchased  during  the  time 
he  continued  the  business,  and  which  had  been  mixed  up 
and  in  part  sold  with  the  bankrupt's  stock,  for  the  genenal 
benefit  of  the  trade  of  the  shop,  and  to  enable  the  defendsi^t 
to  8^11  the  bankrupt's  stock  more  beneficially  them  he 
otherwise  could  have  done.  From  the  15th  November, 
the  business  of  the  shop  was  continued  and  carried  on 
ijmder  the  direction  of  the  plaintiff  Brewer,  with  the  same 
slock  sti  taken  possession  of  by  the  messenger;  until  on 
or  abaut  the  24th  January,  1826,  when  the  plaintiff 
Brewer  caused  the  stock  in  trade  then  remaining  undis** 
posed  of  to  be  sold  by  public  auction ;  together  with  all 
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1827.^  the  household  furniture,  and  other  effects  of  the  bankrupt 
mentioned  in  the  declaration,  and  in  the  particulars  of  the 
plaintiffs'  demand,  and  received  the  produce  of  such  sale. 
The  goods  so  purchased  by  the  defendant  amounted  to 
212/.  and  upwards,  which  he  paid  for  out  of  the  monies 
received  by  him  in  the  sale  of  the  general  stock  in  trade. 
He  conducted  the  business  fairly,  and  with  the  same  care 
and  attention  as  if  it  had  been  his  own  individual  concern* 
He  kept  a  daily  account  of  the  sale  and  purchase  of  the 
stock  bought  and  sold,  of  all  monies  received  and  paid, 
and  of  all  incidental  expenses  during  the  time  he  continued 
in  possession;  and  such  account  was  a  just  and  true  ac- 
count :  and  at  the  time  of  his  quitting  possession,  he  left 
with  the  apprentice  of  the  bankrupt,  who  remained  on  the 
premises  until  the  sale  by  auction,  the  balance  of  such 
account,  amounting  to  20/.  6s.  3d.,  which  sum  the  ap- 
prentice duly  paid  to  the  messenger,  who  duly  paid  and 
accounted  for  the  same  to  the  plaintiff,  before  the  com- 
mencement of  the  action.  On  the  21st  January,  the  de- 
fendant being  summoned  before  the  commissioners,  de- 
livered a  copy  of  the  account  so  kept  by  him  to  the  plain- 
tiffs. The  action  was  commenced  on  the  4th  April  fol- 
lowing. The  defendant  did  not  intermeddle  with,  or 
dispose  of  any  part  of  the  bankrupt's  goods,  chattels,  or 
effects,  except  his  stook  in  trade.  The  defendant  acted  in 
all  things  touching  and  concerning  the  taking  possession, 
and  selling,  and  disposing  of  the  stock  in  trade  of  the 
bankrupt,  and  purchasing  other  stock,  and  conducting  the 
business,  and  in  all  other  matters  relating  to  or  concerning 
the  subject  matter  of  the  action,  bon&  fide,  and  solely  for 
the  benefit  of  all  the  creditors  of  the  bankrupt. 

The  arbitrator  then  awarded,  that  if  the  Court  should  be 
of  opinion  that  the  action  could  not  be  maintained,  a 
verdict  should  be  entered  for  the  defendant ;  but  if  other- 
wise, for  the  plaintiffs. 

The  question  for  the  opinion  of  the  Court  was,  whether, 
under  the  circumstances  stated  in  the  award,  the  action 
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was  maintainable  against  the  defendant  for  taking  pos-         1827. 
session  of  the  bankrupt's  effects ;  or,  whether,  the  arbitra- 
tor having  found  that  the  defendant,  after  having  taken  such 
possession,  acted  in  all  respects  for  the  benefit  of  the  credi- 
tors, that  could  be  considered  a  good  defence  to  the  action. 

Hutchinson^  for  the  plaintiffs.  This  action  is  main- 
tainable in  point  of  law.  The  conduct  of  the  defendant 
amounted  to  such  an  interference  with  the  effects  of  the 
bankrupt,  as  gave  his  assignees  a  right  of  action.  Such 
an  interference  was  tortious,  it  was  in  effect  a  conversion 
of  the  goods.  The  defendant  assumed  the  right  of  selling, 
and  actually  did  sell,  the  bankrupt's  effects  as  his  own, 
without  having  received  the  slightest  authority  from  the 
assignees  so  to  do.  The  bankrupt  absconded  from  Chel- 
tenham, where  he  had  carried  on  his  business,  on  the  2nd 
of  October.  A  meeting  of  his  creditors  was  held  in  Lon- 
don on  the  4th,  and  it  was  there  agreed  that  the  defendant 
should  go  down  immediately  to  Cheltenham.  But  that 
was  no  sanction  of  the  defendant's  subsequent  conduct^ 
because  the  plaintiff  Brewer,  who  was  one  of  the  creditors 
present  at  that  meeting,  was  not  then  appointed  assignee, 
and  therefore  had  no  power  or  authority  to  sanction  any 
such  proceeding.  The  plaintiff  Brewer  afterwards  went 
to  Cheltenham  himself,  and  saw  the  defendant  in  pos- 
session ;  but  that  also  was  before  the  commission  issued, 
therefore  that  visit  cannot  be  considered  as  any  sanction  of 
the  defendant's  proceedings:  and,  on  the  contrary,  the 
plaintiff  Brewer  evidently  meant  to  repudiate  those  pro- 
ceedings ;  for  the  very  next  step  he  took,  was  to  return  to 
London,  and  sue  out  the  commission.  But  even  if  the 
plaintiff  Brewer  had  intended  to  sanction  all  that  the 
defendant  did,  still,  as  be  was  not  then  assignee,  he  had 
no  authority  to  do  so,  and  having  now  become  assignee, 
he  may  maintain  an  action  against  the  defendant  for  acts 
of  bis  fiOnounting  to  a  conversion.  That  the  defendant 
has  been  guilty  of  a  converson  is  quite  clear,  for  he  is 
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id2r.  gwilty  of .  a  conversion  who  takes  the  property  of  one 
person  by  assignment  from  another,  who  has  not  any 
authority  to  dispose  of  it.  That  was  decided  in  M^Comhie 
v.  Davies  {a),  and  upon  that  principle  it  seems  necessarily 
to  follow^  that  this  action  is  maintainable. 

Bfddrkk,  contr^,  ^s  stopped  by  the  Court. 

BaVleV,  J.— ^I  am  of  opinion  that,  botfi  by  law  and 
justice,  the  defendant  in  this  case  is  entitled  to  a  verdict. 
That  the  justice  of  the  case  is  on  his  side,  bo  humati 
being,  I  think,  can  doubt  $  and  I  am  happy  in  being  able . 
to  come  to  the  conclusion,  that  the  law  of  the  case  is  with 
him  also.  It  is  perfectly  clear  that,  from  first  to  last,  the 
plaintiflf  Brewer  assented  to  all  that  the  defendant  did. 
I  do  not  put  the  case  upon  the  ground  that  he  had  aright 
to  give  his  assent  to  what  was  done,  because  he  was  tiot 
then  acting  in  the  character  of  assignee.  But  there  is  tii> 
doubt  that  the  assignees  of  a  bankrupt  have  a  right,  if 
they  chiLise,  to  affirm  the  acts  of  a  person  interfering  with 
the  bankrupt's  estate,  even  though  his  acts  are  such  as 
would  otherwise  amount  to  a  conversion  of  the  effects ; 
for  though  they  have  a  right  to  treat  him  as  a  Ivrong-doer, 
they  may,  if  they  think  ftt,  waivfe  that  right,  and  tretft 
him  as  their  agent.  If  is  found  here,  by  the  award,  that 
die  defendant,  in  the  disposition  of  the  bankrupt's  goods, 
acted  for  the  benefit  of  all  the  creditors  jointly,  and  not 
for  his  own  individually.  The  assignees  were  at  liberty  to 
affirm,  or  to  disaffirm,  that  di^osition  of  the  bankrupt's 
goods,  as  they  chose ;  and  which  course  have  they  adopted  ? 
They  have  most  clearly  affirmed  the  defendant's  acts,  and 
that  in  theircbaracter  of  assignees;  for  the  defendant  having 
tftixed  up  goods  and  money  of  his  own  among  those  of  the 
bankrupt,  the  balance  of  the  account  forming  the  remaining 
prod  iice  of  the  bankrupt's  goods,  was  paid  by  the  defendant 
to  the  messenger,  and  by  the  nieBsenger  to  the  plaintiff,  after 
(a)  6  East;  533.  '£t  ride  Baldwin  v.  Cole,  6  Mod.  221. 
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the  aesignmeiit  to  him  and  his  co-aasigoee,  and  was  received 
by  hiniy  without  any  objecti<Mi.  I  think  that  was  a  com« 
plete  recognition  by  the  assignees  of  all  that  the  defendant 
had  done,  and  haying  once  affirmed  and  adopted  his  acts, 
they  cannot  now  turn  round,  and  by  bringing  this  action, 
disaffirm  and  repudiate  them.  This  is  no  new  doctrine. 
Smkh  ▼.  Hodson  (a),  and  a  variety  of  other  cases,  have 
decided,  that  the  assignees  of  a  bankrupt  cannot  affirm 
the  same  transaction  in  one  part  as  a  contract,  and  dis- 
affirm it  in  another  as  a  tort ;  and  the  present  decision  is 
perfectly  in  unison  with  that  principle.  For  these  reasons 
I  am  of  opinion,  that  the  defendant  is  entitled  to  judgment. 


1827. 


HoLKOYD,  J. — I  think  there  was  a  complete  confir- 
mation of  all  the  defendant's  acts  by  the  plaintiff  Brewer, 
in  his  character  of  assignee ;  and  that  being  the  case,  it 
would  be  contrary  both  to  law  iLnd  justice  to  allow  him  to 
repudiate  those  acts  now. 

LiTTLBDALE,  J.< — I  am  entirely  of  the  same  opinion. 

Judgment  for  the  Defendant. 

(a)  4  T.  R,  21 1.    Vide  Mont.  B.  L.  473 ;  Selw.  N.  P.  7th  ed.  22^ 
and  the  cases  there  collected. 


The  Kino  v.  The  Inhabitants  of  Trowbridob. 

1  wo  Justices,  by  their  order,  removed  Matthew  Acorn,      The  feet  of 
Elizabeth  his  wife,  and  their    two  children,   from  the  be^^^Vrat*"^ 

found  in  a  par- 
ticular parish, 
is  no  evidence 
of  his  having 

been  bora  there ;  and  hid  being  maintained  by  that  parish  for  several  years,  and  after- 
wards occasionally  relieved  by  the^i  for  several  weeks  together,  does  not  amount  either  to 
an  admission,  or  to  conclusive  ^idence,  of  his  being  settled  there.  « 

Semble,  that  relief  given  to  a  paaper.is.no  evidence  of  his  being  settled  in  the  relievirg 
parish. 


parish   of  Trowbridge,   in  the   county  of  Wilts,  to   the 
parish  of  Chatham,  in  the  county  of  Kent;    and   the 
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1627.        sessioDSy  on  appeal,  quashed  the  order,  subject  to  the 
r^jf         opinion  of  Uiis  Court  upon  the  following  case  : — 

v.  The  pauper's  first  recollections  were  of  his  being  in  the 

Tbowbridoe.  ^ortbQQse  ^t  Chatham.  He  supposed  he  might  be  then 
about  four  or  five  years  old.  He  never  knew  his  father, 
and  his  mother  was  not  in  the  workhouse  with  him.  He 
stayed  in  the  workhouse  till  he  was  thirteen  or  fourteen, 
when  he  entered  on  board  a  man  of  war,  and  served  in 
various  ships  till  the  year  1814.  He  then  went  to  Trow- 
bridge, and  married  there.  Being  out  of  work  at  Trow- 
bridge, he  went  with  his  wife  to  the  workhouse  at  Chatham, 
where  he  stayed  more  than  three  weeks,  during  which 
time  he  was  maintained  there  by  the  parish  of  Chatham  ; 
and,  on  going  away,  was  furnished  by  the  parish  officers 
of  Chatham  with  1/.  in  money,  and  a  pair  of  shoes  for  him 
and  his  wife,  to  return  to  Trowbridge.  He  returned  there, 
and. remained  there  about  ten  years,  when,  being  again 
out  of  work,  he  went  to  Chatham  again,  with  his  wife  and 
family,  where  he  again  stayed  about  three  weeks  in  the 
workhouse;  and  while  there  was  again  maintained  by 
Chatham,  and  received  1/.  in  money,  and  a  pair  of  shoes 
for  him,  his  wife,  and  each  of  his  children,  and  provisions 
to  return  to  Trowbridge ;  at  the  same  time  he  was  desired 
by  the  Chatham  overseers  not  to  return  to  Chatham  again, 
without  an  order  or  a  pass.  He  then  returned  to  Trow- 
bridge, at  which  place  he  was  afterwards  relieved,  and 
thereupon  removed,  by  order  of  the  magistrates,  to  Chatham. 
The  parish  registers  of  Chatham  were  searched  by  the 
pauper,  but  no  entry  was  found  of  his  baptism,  nor  of  any 
persons  bearing  his  name. 

Bingham  and  Awdry,  in  support  of  the  order  of  ses- 
sions. The  sessions  were  right.  There  was  no  sufficient 
evidence  of  a  settlement  in  Chatham.  Relief  is  no  evi- 
dence of  settlement ;  at  least,  it  is  not  conclusive  evidence. 
It  was  held,  in  Rex  v.  Chatham  {a),  that  giving  parish 
(a)  8  East,  498. 
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relief  to  a  pauper  within  the  parish,  was  no  evidence  of  his         ^S'^T'. 

settlement  there ;    and  in  that  instance  the  relief  was      r^^  i^,jjo 

administered  at  one  time  for  a  fortnight,  and  at  another  ^' 

i.         1  .    1    .       t  .  1  ,  •  ri.         Trowbridge. 

time  for  a  longer  period,  in  the  parish  workhouse.    That 

is  a  direct  authority  to  shew,  that  the  relief  given  to  this 
pauper  by  the  parish  officers  of  Chatham,  is  no  evidence 
of  his  being  settled  there.  Then  there  was  no  other  evi- 
dence ;  for  no  registry  of  his  baptism  could  be  found  at 
Chatham :  and  if  he  had  been  born  in  the  workhouse  of 
that  parish,  it  is  impossible  to  doubt  that  he  would  have 
been  baptized  there.  The  register  of  baptism  is  not 
indeed  alone,  sufficient  evidence  of  the  place  of  a  person's 
birth.  Rex  v.  North  Petherton  (a) ,  and  yet,  in  that  case, 
the  pauper  must  have  been  on  the  spot,  and  have  under- 
gone an  important  ceremony  there :  but  a  person  must  be 
presumed  to  have  been  baptized  somewhere ;  and  the 
natural  further  presumption  seems  to  be,  that  he  was  born 
in  the  parish  in  which  he  appears  to  have  been  baptized. 
Again,  no  entry  was  fo.und  at  Chatham  of  any  person 
bearing  the  pauper's  name ;  a  fact  which  furnishes  a  very 
strong  presumption,  that  he  was  not  of  a  Chatham  famSy. 
Considering  Chatham  as  a  depot  of  soldiers  and  sailors, 
who  are  continually  fluctuating,  arriving  there  from  all 
parts  of  the  world,  with  their  wives  and  children,  and, 
after  a  short  stay,  again  departing,  nothing  can  be  more 
probable  than  that  this  pauper  was  the-ofispring  of  such 
parents,  bom  and  baptized  in  some  distant,  perhaps 
foreign,  place,  and  brought  th^e,  and  soon  afterwards 
deserted  there  by  those  to  whom  he  belonged.  This  is  a 
mere  question  of  presumption  ;  and  this  short  view  of  the 
case  clearly  shews,  that  all  the  presumptions  that  can 
arise  from  the  facts,  are  against  the  idea  of  the  pauper's 
being  settled  at  Chatham.  But,  whatever  view  the  Court 
may  take  of  the  case,  they  cannot  overturn  the  decision  of 
the  sessions.  The  question  before  them  was  one  of  fact, 
which  it  was  peculiarly  within  their  province  to  decide ; 
(o)  8  D.  &  R.  325.     5  B.  &  C.  508. 
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1827.        they  have  decided  it,  and  this  Court  cannot  interfere. 

^:?^'       Rex  T.  Chatham  (a). 
The  King  ^  ^ 

V. 

Trowbridge.  Merewether,  Serjt,  contri.  The  authority  of  the  case 
of  Rex  V.  Chatham,  and  the  propriety  of  the  doctrine  there 
laid  down,  respecting  the  effect  of  relief  as  evidence  of  a 
settlement,  cannot  be  impugned ;  but  the  present  case  is 
very  distinguishable  from  that,  and  therefore  cannot  be 
governed  by  it.  The  facts  here  found,  that  the  pauper's 
.  first  recollections  were  of  being  in  Chatham  workhouse, 
when  he  was  four  or  five  years  old,  and  that  he  remained 
there,  supported  by  the  parish,  until  he  was  thirteen  or 
fourteen  years  old,  are  decisive  to  shew  that  his  settlement 
is  in  that  parish.  The  old  rule  of  law  is,  that  where  the 
place  of  birth,  and  of  the  parents'  settlement,  are  unknown, 
the  first  known  pkce  of  abode  of  the  child,  is  the  place  of 
settlement,  Dalton,  c.  23 ;  and  it  was  laid  down  distinctly, 
by  Lord  Holt,  in  Banbury  v.  Broughton  (i),  that  the 
parish  in  which  a  child  is  first  found  must  provide  for  it, 
until  they  can  find  a  prior  settlement  for  it  elsewhere. 
Now,  the  present  case  falls  completely  within  these  rules ; 
for  Chatham,  being  the  first  known  place  of  the  pauper's 
abode,  and  that  parish  having  maintained  him  for  a  long 
course  of  years,  the  only  reasonable  presumption  to  be 
drawn  is,  that  he  was  born  there ;  and  the^con&equence  will 
be,  that  he  is  settled  there.    The  principle  upon  which  it 

^  ^  has  been  held,  that  relief  is  no  evidence  of  a  settlement  in 

the  relieving  parish,  seems  to  be,  that  it  may  have  been 
administered  to  the  individual  as  casual  poor,  which  is  an 
act  of  duty  and  necessity.  Thus,  where  a  case  from  the 
sessions  only  stated  the  bare  fact  of  a  pauper's  having 
received  relief  fropi  the  respondent  parish,  it  was  held  that 
this  was  not  even  prim&  facie  evidence  of  a  settlement 
there,  since  he  might  have  been  so  relieved  as  casual  poor, 
which  the  overseers  were  bound  to  do,  if  wanted,  whether 
the  pauper  were  settled  there  or  not.  Rex  v.  Chatterton  (c). 

(a)  8  East,  498.  (A)  Comb.  364.  (c)  2  East,  27. 
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The  doctrine,  then,  cannot  apply  to  cases  where  there  are        1827. 
facts  to  shew  that  the  relief  was  not  given  to  the  pauper     j^^  ^^^^ 
as  casual  poor,  or  as  an  act  of  necessity,  which  there  are  v. 

here  ;  and  much  less  can  it  apply  where  the  relief  is  con** 
tinued  even  while  the  pauper  is  in  another  parish,  which 
it  may  ftiirly  be  said  to  have  been  here ;  for  th«  repeatedly 
supplying  the  pauper  with  ntoney,  clothes,  and  provisions, 
for  his  journey  from  Chatham  to  Trowbridge,  was  in  ^fibet 
relieving  him  in  Trowbridge ;  «nd,  conpled  with  the  re- 
peatedly receiving  a^d  relieving  bim  %t  Chatbam,  npon  hrs 
cottiing  thither  from  Trowbridge,  amounted  to  a  complete 
admi^ion  that  he  belonged  to  Chatham,  and  was  settled 
Acre.  With  respect  to  the  argument  that  this  Conrt 
have  no  jurisdiction  in  this  case,  it  is  wbolly  unfounded^ 
fiir  the  ^^ions  fasive  not  dealt  with  this  as  a  mere  question 
offset;  they  have  decided,  erroneously,  as  is  now  sub- 
mitted, that  a  particular  legal  authority  was  applicable  to 
this  cose,  and  it  is  perfectly  competent  for  this  Court  to 
rtview  tbat  decision. 

Bayley,  J. — If  the  decision  in  the  case  of  Rex  v. 
Chatham  (a)  is  law,  wbich  seems  not  to  be  denied,  relief  is 
fio  evidence  of  a  settlement  in  the  relieving  parisb ;  and 
tfaeta  tbe  sessions  tould  not  act  upon  the  evidence  of  thie 
feKef  byChatham,  and  have  come  to  the  right  conclusion, 
hi  hdlding  tTiat  there  was  no  proof  of  the  pauper's  "being 
settled  at  Chathato.  It  does  not,  however,  appear  to  me 
in  the  present  case  necessary  to  say,  that  relief  is  no  evi- 
dence of  a  settlement ;  because,  admitting  that  there  was 
some  evidence  of  a  settlement  at  Chatham,  the  effect  of 
that  evidence  was.  a  question  for  the  sessions  to  decide  : 
and  as  they  have  decided  it,  and  the  facts  of  the  case  do 
not,  in  my  opinion,  shew  that  their  decision  was  wrong,  I 
think  we  ought  not  to  interfere  to  disturb  it.  The  pauper 
is  first  found  in  the  workhouse,  at  Chatham.  By  what 
means  he  came  there,  does  not  appear.    Until  they  could 

(a)  8  East,  498. 
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ascertain  that  he  had  a  settlement  elsewhere,  the  parish 
officers  of  Chatham  were  bound  to  maintain  him.  In  a 
case  like  this^  the  discovering  another  place  of  settlement 
was  an  extremely  difficult  thing,  and  the  fact  of  Chatham 
relieving  the  pauper  in  the  interval,  was  no  evidence,  or  at 
least  not  conclusive  evidence,  of  his  being  settled  there. 
In  process  of  time  the  pauper  became  settled  at  Trowbridge, 
and  received  relief  from  that  parish.  He  afterwards 
revisited  Chatham;  but  how  did  the  officers  of  Chatham 
then  act  ?  They  relieved  him,  undoubtedly,  and  supplied 
^  him  with  money,  provisions,  and  clothes ;  but  for  what 
purpose?  For  the  purpose  of  returning  him  to  Trow- 
bridge, and  at  the  same  time  telling  him  not  to  come  to 
Chatham  again,  without  an  order  or  a  pass.  I  think  it  is 
impossible  to  say  that  relief  given  by  Chatham,  under  snch 
circumstances,  and  for  such  a  purpose,  was  relief  given  to 
the  pauper  in  Trowbridge,  or  was  any  admission  that  he 
was  settled  and  belonged  to  Chatham ;  if  it  had  been,  it 
would  have  been  conclusive  against  the  latter  parish  ;  but 
as  it  seems  to  me,  it  had  no  such  effect.  I  cannot  concur 
in  the  argument  that  the  mere  fact  of  a  pauper  being  first 
found  in  a  particular  parish,  is  presumptive  evidence  of  his 
Jiaving  been  bom  there ;  and  if  the  cases  that  have  been 
referred  to,  go  that  length,  I,  for  one,  must  be  allowed  to 
doubt  their  authority.  Upon  the  whole  view  of  this  case 
I  am  of  opinion,  that  the  sessions  have  come  to  a  right 
conclusion,  and,  therefore,  that  their  order  ought  to  be 
confirmed. 


HoLBOYD,  J.,  and  Littledale,  J.,  concurred. 

Order  of  Sessions  confirmed. 
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1827. 

The  Kino  v.  The  Inhabitants  of  Great  Bowden. 

1  WO  Justices,  by  their  order,  remoTed  John  Harding,      The  pauper 
Mary  his  wife,  and  their  two  children,  from  the  hamlet  of  kleper'for^a ' 

Sutton,  in  the  parish  of  Castor,  in  the  liberty  of  Peter-  p!*^»  ^^^  "^ 
1  1     .      1  ^  i^x      ,  P*'^  he  had 

borough,  m  the  county  of  Northampton,  to  the  parish  of  no  objection, 

Great  Bowden,  in  the  counl;y  of  Leicester :   and  the  ses*  *°^  P**^  ^*™ 

•^  on  as  ostler, 

Bions,  on  appeal,  confirmed  the  order,  subject  to  the  opi-  saying,  that  he 

nion  of  this  Court  upon  the  following  case  :—  him  to  hT^a 

The  pauper,  John  Harding,  came  to  Mr.  Hamshaw,  an  settlement. 

innkeeper,  residing  in  the  parish  of  Great  Bowden,  and  wages  were^' 

asked  for  a  place.     Mr.  Hamshaw  had  no  objection,  and  S'^en,  but  the 

.  ''  pauper  was  to 

put  him  on  as  ostler,  but  said  that  he  did  not  mean  him  to  baye  what  he 

have  a  settlement,  as  the  parish  was  very  particular.    No  f^e  nau*^*'' 

earnest  or  wages  were  given,  but  the  pauper  was  to  have  lodged  and 

what  he  got  as  ostler.     He  had  his  lodging  and  his  board  master's  *° 

in  his  master's  house.    The  pauper  could  have  left  at  any  l>ouse.   The 

time  he  pleased,  or  the  master  might  have  turned  him  have  left  at 

away  at  any  time.     The  pauper  lived  with  Mr.  Hamshaw  ^  *^f  ^ 

as  ostler,  under  the  above  terms,  about  a  year  and  a  half,  the  master 

The  sessions  were  of  opinion  that  this  was  a  general  hiring,  ^^^  ^^ 

followed  by  service  of  above  a  year,  and  that  the  master's  a^^y  at  any 

remarks  at  the  time  of  hiring  could  not  prevent  the  pauper  pauper  lived 

from  gaining:  a  settlement  thereby.  Y^^  ^^  ^^^' 

^  °  "^  keeper  as 

ostler,  under 

Thesiger,  in  support  of  the  order  of  sessions.    The  ses-  |erms*^mo 

sions  were  right.     This  was  a  general  hiring,  followed  by  than  a  year:— 

a  year's  service,  and  conferred  a  settlement.    This  will  be  thU  wm  not  a 

denied  by  the  other  side  on  two  grounds :  first,  because  general,  or 

1       •  /.    ^      *  .  .  -It       11-1  yearly  hiring, 

the  master  at  the  time  of  the  hirmg  said  that  he  did  not  and  that  no 

mean  the  servant  to  have  a  settlement;  and  second,  because  settlement 

^  was  gained 

the  case  finds  that  the  servant  could  have  left  at  any  time  by  service 

he  pleased,  and  that  the  master  might  have  turned  him  ^°  ®^  *'' 

away  at  any  time.    There  is  no  weight  in  either  of  those 

objections.    First,  the  mere  expression  by  the  master,  at 

the  time  of  the  hiring,  of  an  intention  to  prevent  the  servant 
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from  obtaining  a  settlement,  will  not  rebut  the  presump- 
tion of  a  general  hiring,  if  there  are  other  circumstances 
in  the  case  from  which  that  presumption  may  fairly  be 
drawn.     It  must  be  admitted,  that  a  hon&  fide  hiring  for  a 
shorter  time  than  a  year,  though  for  the  express  purpose  of 
preventing  the  servant  from  gaining  a  settlement,  is  lawful; 
and  will  operate  accordingly;  but  that  is  only  where  it  is 
clear  from  the  terms  of  the  contract,  that  a  yearly  or  general 
hiring  was  not  intended.     In  Rex  v.  Mursley  (a),  where 
the  master  at  the  time  of  hiring,  told  the  servant  that  he 
should  not  gain  a  settlement  in  the  parish,  and  hired  him 
three  days  after  Michaelmatf  to  serve  until  the  Michaelmas 
following,  the  hiring  was  held  not  to  be  within  the  statute, 
although  the  sessions  found  that  such  transactions  were 
fraudulent  on  the  master's  part  -,  ^'  for/'  as  Buller,  J.,  ther« 
observed,  *'  the  question  of  fraud  only  arises,  where  in  truth 
there  is  a  hiring  for  a  year,  but  the  parties  endeavour  to 
colour  it,  in  order  to  prevent  the  pauper  s  gaining  a  settle- 
meot."    Now,  the  question  of  fraud  arises  here,  for  there 
is  in  truth  a  hiring  for  a  year,  that  is,  there  is  an  indefinite 
or  general  hiring,  which  the  law  makes  a  hiring  for  a  year; 
therefore,  this  case  comes  within  the  exception  mentioned 
by  BuUer^  J.,  in  Rex  v.  Mursley,  and  also  within  the  de- 
cision in  Rex  v.  Milwich  (6),  where  it  was  held,  that  if  an 
agreement  be  merely  colourable,  for  the  purpose  of  avoid-" 
ing  a  settlement,  but  be  in  substance  a  hiring  for  a  year,  a 
settlement  will  be  gained  by  it.     AU  the  facts  of  this  case 
shew  that  a  hiring  for  a  year  was  contemplated,  and  none 
moPe  strongly  than  the  master's  declaration,  that  he  did  not 
mean  the  pauper  to  have  a  settlement ;  because,  if  be  knew 
that  the  hiring  was  for  less  than  a  year,  it  was  perfectly 
unnecessary  to  say  any  thing  about  a  settlement,  inasmuch 
as  a  settlement  under  such  a  hiring  could  not  by  possibility 
be  acquired.     Second,  the  statements  in  the  case,  that  the 
servant  could  have  left  at  any  time,  and  that  the  master 
could  have  discharged  him  at  any  time,  do  not  aflCect  the 
(a)  1  T.  R.  694.     2  Bott.  246.        (b)  Burr.  S.  C.  433.     2  Bott.  210. 
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settlement,  because  diey  are  mere  findings  of  matters  of        1837. 
fact  by  the  sessions,  and  formed  no  part  of  the  contract 
made  between  the  parties.     If  they  had  been  parcel  of  the 
terms  of  the  contract,  the  case  of  Rex  v.  Christ's,  York  (a), 
would  have  been  decisive  of  this  case ;  because  it  was  there 
held,  that  where  a  pauper  went  to  service  ''  for  meat  and 
clothes,  as  long  as  he  had  a  mind  to  stop/'  and  stopped 
two  years,  there  was  no  hiring  for  a  year,  and  no  settle- 
ment gained.     But  there  it  was  part  of  the  contract,  that 
the  pauper  might  quit  when  he  pleased ;  here,  that  was  no 
part  of  the  contract.    The  fact  is  merely  found,  as  a  fact, 
by  the  sessions,  and  as  such  it  does  not  affect  the  question ; 
because,  under  every  general  hiring,  it  is  in  the  power  of 
either    party  to  terminate  tlie  connexion  whenever  he 
pleases*     Upon  this  point.  Rex  v.  Stockbridge  (b),  is  an 
express  authority.     There,  a  boy  went  into  an  inn  yard, 
and  asked  the  master  whether  he  wanted  a  boot^atcher 
and  driver,  and  being  answered  yes,  replied,  he  should  be 
glad  to  serve  him,  and  was  ordered  to  take  care  of  the 
horses,  and  not  to  drive  them  too  hard,  and  no  mention 
was  made  of  meaty,  drink,  washing,  and  lodging,  but  he 
was  found  in  them,  and  received  no  wages.     That  was 
adjudged  a  hiring  for  a  year;  and  the  opinion  of  the 
master  and  servant  as  to  their  being  entitled  to  separate  at 
pleasure,  or  bound  to  continue  during  the  year,  was  held 
to  make  no  difference  in  the  case. 

Nolan,  contr^,  was  stopped  by  the  Court. 

Bay  LET,  J. — I  am  of  opinion  that  it  was  part  of  the 
contract  between  the  parties  in  this  case,  that  each  should 
be  at  liberty  to  terminate  the  connexion  whenever  he 
thought  proper.  The  sessions  have  stated  that  fact  to  us^ 
and  have  stated  it,  in  my  opinion,  not  as  a  finding  of  their 
own  merely,  but  as  the  law  existing  in  the  case ;  which 

(a)  5  D.  &  R.  314.    3  B.  &  C.         (f)  Burr.  S.  C.  759.  2  Bott  348. 
459. 


16  CASES  IX  THE  KINg's  BENCH, 

I82r.         could  only  arise  out  of  the  contract.     I  do  not  consider 
J,^!^'       that,  under  a  ^neral  hiring,  the  parties  are  at  liberty  to 
V.  separate  when  they  please ;  on  the  contrary,  1  think  tbe 

BwDEN  ^^®  ^®  bound  to  serve,  and  the  other  bound  to  employ,  for 
a  year :  and  that,  if  that  is  not  the  understanding,  the 
hiring  is  not  general,  but  is  a  hiring  for  a  less  period  than 
a  year.  A  general  hiring  is,  in  contemplation  of  law,  a . 
hiring  for  a  year  ;  but  this  is  not  a  general  hiring.  This  is 
like  the  case  of  Rex  v,  Trowbridge,  decided  in  Easter 
term,  1816,  but  not  reported  ;  where  this  Cqurt  held  that 
a  hiring  ''  for  as  long  time  as  the  pauper  pleased,"  was  a 
hiring  at  will,  and  rebutted  the  presumption  of  a  hiring  for  a 
year(a).  This  was  a  hiring  '*  for  as  longtime  as  the  pauper 
pleased,"  for  the  sessions  inform  us  that  it  was  part  of  the 
contract,  that  the  pauper  might  leave  whenever  he  pleased, 
and  that  the  master  might  discharge  him  whenever  he 
pleased.  That  being  the  case,  there  was  no  hiring,  either 
expressly  or  by  implication,  for  a  year,  but  there  was  a 
hiring  for  a  less  period  than  a  year,  and  service  under  such 
a  hiring  confers  no  settlement.  It  seems  to  me,  therefore, 
clearly,  that  the  sessions  have  come  to.a  wrong  conclusion 
in  this  case,  and  that  their  order  must  be  quashed. 

HoLROYD,  J.,  and  Littlbdale,  J.,  concurred. 

Order  of  Sessions  quashed. 

(a)  Cited  by  Bayley,  J.,  in  Rex  v.  Christt',  York,  5  D.  &  R.  314.    3 
B.  &  C.  459. 


The  King  v.  the  Inhabitants  of  Ynyscynhaiarn. 

ofrtenTnr**   IWO  justices,  by  their  6rder,  removed  Hugh  Hughes, 

fromyejiirto      Mary  his  wife,  and  their  five  children,  from  the  parish  of 

Strix^'o?''  Aberdaron,  to  the  parish  of  Ynyscynhaiarn,  both  in  the 

such  tenant,      county  of  Carnarvon.     On  appeal,  the  sessions  confirmed 
of  an  estate      > 

under  10/.  a  year,  passes  to  her  husband  on  their  marriage  by  operation  of  law*  and  he 
aoquires  a  settlement  by  40  days'  residence  upon  the  estate. 
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the  order,  subject  to  the  opinion  of  this  Court  upon  the         1827. 
following  case : — 

Hugh  Prichard,  the  pauper's  father,  was  born  in  the 
appellant  parish  of  Ynyscynhaiam.  The  pauper  gained 
no  settlement  in  his  own  right.  One  Hugh  Williams,  the 
father  of  one  Elizabeth  Hughes,  hereinafter-named,  re- 
sided as  tenant  of  a  small  farm,  called  Peny  Cwin,  in  the 
parish  of  Aberdaron,  and  which  he  held  at  the  rent  of 
3/.  6s,  per  annum,  and  died  thereon,  the  9th  of  June,  1782. 
Previous  to  the  said  Hugh  Williams*  death,  he  made  a 
will,  dated  the  23rd  of  May,  1782,  bequeathing  all  his 
personal  estate  and  effects,  subject  to  the  payment  of 
small  legacies,  to  his  daughter  the  said  Elizabeth  Hughes, 
before  named,  and  appointed  her  sole  executrix  thereof. 
Elizabeth  Hughes  continued  to  reside  at  Peny  Cwin,  from 
the  time  of  her  father's  death  until  the  time  of  her  mar- 
riage, as  after  mentioned.  Hugh  Prichard,  the  pauper's 
father,  never  saw  Hugh  Williams,  The  first  time  Hugh 
Prichard  *saw  the  said  Elizabeth  Hughes  was,  when  on 
her  return  after  taking  her  land.  On  the  27th  of  July, 
1782,  Hugh  Prichard  married  Elizabeth  Hughes,  and 
thereupon  went  to  reside  with  her  at  Peny  Cwin,  where 
they  continued  many  years.  Elizabeth,  the  wife  of  Hugh 
Prichard,  proved  her  said  father's  will  on  the  23rd  of 
May,  1783.  Hugh  Williams  never  paid  any  taxes  in 
Aberdaron,  nor  did  Elizabeth  Hughes  while  sole,  nor  the 
said  Hugh  Prichard  after  his  marriage  (except  county 
bridge  rate),  until  after  the  year  1796;  and  Hugh  Pri- 
chard never  paid  more  rent  for  Peny  Cwin,  than  71.  I85. 


V      The  c 

^^"t^we 

ma^i 


Russell,  Serjeant,  in  support  of  the  order  of  sessions. 
The  case  finds  that  the  pauper  s  wife  ^'  took  the  land" 

itween  the  period  of  her  father's  death  and  that  of  her 
age.  At  that  time  some  estate  in  the  land  had 
already  vested  in  her  as  executrix,  therefore  that  was  a 
re-taking,  the  effect  of  which  was  that  she  then  surrendered 
the  estate  which  she  had  previously  taken  under  the  will, 

VOL.    I.  c 
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1827.        and  became  merely  tenant  fipom  year  to  year,  of  premises 

The  kiNo      ^o*  worth  10/.  a-year.     If  so,  her  interest  in  the  land  did 

V-  not  vest  in  her  hasband  by  their  marriage,  so  as  to  confer 

Ykysctk  •/  ^ 

HAiARN.      a  settlement  upon  him  by  residence  for  40  days  upon  it. 

It  haSy  indeed,  been  held,  that  where  a  woman,  before 
marriage,  purchased  a  leasehold  estate  for  6/.,  the  estate, 
on  her  marriage,  vested  by  operation  of  law  in  her  hus- 
band, who  gained  a  settlement  by  a  40  days'  residence ; 
Rex  V.  Ilmington  (a) ;  but  there  the  estate  purchased  was 
a  lease  for  years :  and  there  is  no  case  which  has  decided, 
that  a  mere  tenancy  from  year  to  year  will  have  the  same 
operation.  Besides,  it  is  quite  equivocal  and  uncertain 
upon  the  face  of  this  case,  what  interest,  if  any,  the  fether 
of  the  pauper'^  wife  had  in  the  land,  or  could  bequeath  at 
his  death ;  and  before  the  Court  can  say  that  such  an 
interest  passed  to  the  daughter  as  vested  in  her  husband 
on  their  marriage,  they  must  at  least  know  what  interest 
there  was  in  the  father,  from  whom  the  daughter  took. 

R.  F.  Richards,  contr^.  The  case  finds  that  the  father 
resided  on  a  farm  as  tenant,  and  held  it  at  the  rent  of 
3/.  6s. ;  that  he  bequeathed  all  his  estate  and  effects  to 
his  daughter ;  and  that  she  continued  to  reside  on  the 
farm,  from  the  time  of  his  death  until  her  marriage. 
The  taking  of  the  land,  afterwards  mentioned,  clearly 
means  the  taking  as  executrix  under  the  will.  It  must, 
therefore,  be  presumed,  that  the  father  had  such  an  interest 
in  the  farm  as  he  could|deyise,  and  the  daughter  could  take, 
as  an  estate  for  years;  and  if  so,  that  clearly  vested  in  the 
husband  by  operation  of  law  by  the  marriage,  and  a  40 
days'  residence  on  the  farm,  though  its  value  was  under 
10/.  a-year,  gave  him  a  settlement.  But,  eVen  if  the 
daughter  re-took  the  land,  and  was  interested  in  it,  not  as 
executrix,  but  in  some  other  mode,  her  interest,  be  it  what 
it  might,  vested  in  her  husband  as  her  assignee  by  oper- 
ation of  law.     If  that  interest  was  an  estate  for  years,  it  is 

(a)  Burr.  S.  C.  566.    2  Bott  471 . 


B£PORK    MICHAELMAS   TERM,    VIII.    GEO.  IV.  19 

admitted,  upon  the  authority  of  Rex  v.  Ilmingion  (a),        1827. 
that  it  conferred  a  settlement  on  her  husband ;  and  Rex 
v.  Hetherseal  {b),  and  Rex  v.  Stone  {c),  are  authorities  to 
shew,  that  if  her  interest  was  only  a  tenancy  from  year  to 
year,  the  result  would  be  the  same. 

Bay  LEY,  J. — I  think  it  must  be  inferred,  from  the  facts 
of  this  case,  considering  them  altogether,  that  the  pauper's 
wife  took  the  land,  under  her  father's  will,  as  tenant  from 
year  to  year.  If  so,  her  interest  in  the  land  passed  to  the 
pauper  upon  their  marriage,  by  operation  of  law,  and  a 
40  days'  residence  upon  it  conferred  a  settlement  on  him. 
Rex  V.  StoTie,  is  an  authority  expressly  in  point  in  this  view 
of  the  case,  because  it  was  there  held  that  the  executor  of 
a  tenant  from  year  to  year,  of  an  estate  under  10/.  a-year, 
might  gain  a  settlement  by  residing  on  it  40  days,  though 
he  had  not  proved  the  will  at  the  time ;  and  the  husband 
of  an  executrix,  becoming  by  operation  of  law  the  assignee 
of  her  interest,  must  stand  in  precisely  the  same  situation 
as  the  executrix  herself.  Then,  whether  the  pauper's  wife 
took  as  executrix,  or  took  anew  in  her  own  right  as 
tenant,  is  perfectly  immaterial,  because  her  interest  equally 
passed  to  her  husband  by  operation  of  law.  This  point 
was  considered  in  Rex  v.  Houghton  le  Spring  (d),  where 
a  distinction  was  taken  between  the  cases  where  a  party 
came  to  his  property  by  his  own  act,  or  by  operation 
of  law.  It  was  there  said  to  be  the  established  rule,  that 
though  a  person  cannot  acquire  a  settlement  by  b.  purchase 
for  less  than  30/.  paid,  yet  if  he  take  such  estate  by  devise, 
he  may.  So,  though  he  cannot  gain  a  settlement  by 
renting  a  tenement  of  less  value  than  10/.  a-year,  yet,  if 
such  estate  devolve  upon  him  by  operation  of  law,  he  may 
acquire  a  settlement  by  40  days'  residence  upon  it;  and 
it  signifies  not,  whether  he  be  a  tenant  from  year  to  year, 
or  a  tenant  for  a  term  of  years,  the  distinction  being  one 

(a)  Burr.  S.  C.  566    2  Bolt.  471 .  (c)  6  T.  R.  295. 

ib)  4T.  R.  258.  *  (d)  1  East,  250. 
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of  words  rather  than  of  substance  (a).  I  am,  therefore,  of 
opinion^  that  the  pauper  acquired  a  settlement  in  Aber* 
daron,  by  40  days'  residence  upon  the  farm  in  that  parish, 
whether  his  wife  was  interested  in  it  as  executrix,  or  as  a 
new  tenant,  and  whether  for  a  term  of  years  or  as  yearly 
tenant  only ;  and  therefore,  that  the  order  of  sessions  must 
be  quashed. 

HoLROYD,  J.,  and  Littledale,  J.,  concurred. 


Order  of  Sessions  quashed  (&)• 

(fl)  Doc  dem.  Westmoreland  v.  Smithy  post. 

(6)  Vide  Lewin's  Settlement  Law,  404,  et  seq.,  and  the  cases 

there  collected. 


Where  a 
canal  passes 
through  seve- 
ral parishes, 
and  the  ton- 
nage dues 
earned  in  each 
vary   in 
amount,  the 
proprietors  of 
the  canal  must 
be  rated  to  the 
poor  of  each 
parish  in  pro- 
portion to  the 
amount  of  ton- 
nage dues  ac- 
tually earned 
there,  and  not 
according  to 
the  proportion 
of  the  whole 
amount  earned 
along  the 
whole  line  of 
the  canal. 


The  Kino  t;.  The  Inhabitant^  of  Kingswinford. 

13Y  a  rate  made  for  the  relief  of  the  poor  of  the  parish  of 
Kingswinford,  in  the  county  of  Stafford  ;  the  Company  of 
Proprietors  of  the  Dudley  Canal  Navigation,  were  assessed 
as  follows: — 

Dudley  Canal  Company,    -^  Annual  value,  Rate, 

for  canal,  reservoirs,  bath,  r  604/.  2«.  2d.  25/.  3s.  Ad. 
tonnage  dues,  &c.  ^ 

The  sessions^  on  appeal,  reduced  the  rate  to  9/.  16s.  Hi/., 
subject  to  the  opinion  of  this  Court,  upon  a  similar  case  to 
that  stated  in  Rex,  v.  The  Dudlej/  Canal  Company  (c)»  with 
the  following  additions  : — 

The  said  Company  of  Proprietors,  are  empowered  to 
take  different  rates  of  tonnage  upon  those  parts  of  the  said 
canal,  which  are  made  under  each  of  the  said  recited  acts 
of  the  16th,  26th,  and  33rd  Geo.  3.  The  land  occupied 
by  the  said  Company  of  Proprietors,  in  the  said  parish 
of  Kingswinford,  for  the  purposes  of  the  said  canal,  is 

(c)  7  D.  &  R.  466. 
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12a.  2r.  36p. ;  the  whole  of  which  was  taken  under  the 
said  recited  act  of  16  Geo.  3,  and  is  one  twelfth  part  of  the 
land  occupied  by  the  said  Company  of  Proprietors,  for  the 
purposes  of  the  whole  of  the  Dudley  Canal,  made  under 
the  said  recited  acts  of  16th,  25th,  and  33rd  Geo.  3 ;  and 
extending  through  the  several  parishes  of  Kingswinford, 
Dudley,  Tipton,  Sedgley,  Rowley  Regis,  Hales  Owen,  and 
Northfield.  The  account  of  the  tonnages  arising  upon  the 
whole  of  the  canal,  made  under  the  said  recited  acts,  and 
of  the  expenses  and  outgoings  thereon,  is  kept  as  one 
joint  concern,  and  not  separately,  and  the  profits  of  the 
whole  are  divided  among  the  proprietors,  generally,  ac- 
cording to  their  shares  therein.  The  total  amount  of 
tonnage  received  by  the  said  Company  of  Proprietors  for 
the  last  year,  on  the  whole  of  the  said  canal,  after  deduct- 
ing the  expenses,  is  6670/.  135.  Id,;  one  twelfth  part  of 
which  is  472/.  1  h.  Id.,  a  rate  on  one  half  of  which  sum, 
(236/.  65.  6d.),  at  lOd.  in  the  pound,  is  9/.  I65.  lid.:  to 
which  the  sessions  have  reduced  the  rate.  The  tonnage 
received  during  the  same  period  for  goods,  &c.,  carried  on 
that  part  of  the  said  canal,  made  under  the  said  recited  act 
of  16  Geo.  3,  which  is  situate  in  the  parish  of  Kings- 
winford,  after  deducting  expenses,  is  1208/.  4s.  4d.,  and  a 
rate  made  on  the  half  of  that  sum  (604/.  2s.  2d.),  at  lOd. 
in  the  pound,  is  25/.  3^.  4c/. ;  at  which  sum,  the  said  Com- 
pany of  Proprietors  are  rated. 

The  question  for  the  opinion  of  the  Court  is,  whether 
the  different  parts  or  extensions  of  the  said  canal,  made 
« under  the  several  hereinbefore  recited  Acts  of  Parliament, 
ought  to  be  taken  as  one  joint  concern,  as  far  as  relates  to 
the  poor  rates,  or  whether  that  part  thereof  made  under 
16  Geo.  3,  ought  to  be  rated  as  a  distinct  and  separate 
concern.  If  the  Court  should  be  of  opinion  that  the  dif- 
ferent parts  or  extensions  of  the  said  canal,  made  under  the 
acts  of  16th,  25th,  and  33rd  Geo.  3,  form  one  joint  con- 
cern for  the  purpose  of  rating,  the  order  of  sessions  to  be 
confirmed.    But  if  they  should  be  of  opinion  that  siich 
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part  of  the  said  canal,  as  was  made  under  the  act  16 
Geo.  3,  ought  to  he  rated  to  the  parishes  through  which 
it  passes^  as  a  separate  concern,  then  the  order  of  sessions 
to  be  reversed,  and  the  amount  of  the  rate  to  be  altered  to 
26/.  35. 4d. 

Russell,  Serjt.,  and  Whateley,  in  support  of  the  order 
of  sessions.     The  Dudley  Canal  Company  are  the  pro- 
prietors of  three  lines  of  canal,  each  made  under  a  separate 
act  of  parliament ;  but  the  three  were  afterwards  incorpo- 
rated into  one,  and  now  form  one  joint  concern :  for  the 
receipts  and  expenses  in  respect  of  each  are  kept  in  one 
account,  and  the  profits  arising  from  them  all  are  diyided, 
generally,  among  the  proprietors.  The  canal  passes  through 
several  parishes,  to  all  of  which  the  proprietors  admit  that 
they  are  rateable;  but  they  contend  that  the  canal  should 
be  rated  to  all  the  parishes  as  one  joint  concern,  for  a  pro- 
portion of  the  whole  profits,  and  not  to  each  separately, 
for  the  amount  of  the  profits  earned  in  each  separate 
parish.    The  latter  mode  has  been  adopted  in  the  parish 
of  Kingswinford,  and  if  that  principle  is  to  be  acted  upon 
generally,  infinite  confusion  and  di£B[culty  will  be  the  con- 
sequence.   The  tolls  which  are  collected  for  goods  which 
pass  through  this  particular  parish,  are  payable  as  a  com- 
pensation for  the  use  of  the  whole  line  of  the  canal,  and 
not  merely  of  that  part  which  lies  in  that  parish.    The 
proprietors  of  the  canal  are  rateable  only  as  the  occupiers 
of  the  canal,  or  of  land  covered  with  water,  for  their  tolls, 
as  profits  arising  out  of  the  land  so  occupied.    They  are 
rateable,  therefore,  in  every  parish  through  which  the 
canal  passes,  in  respect  of  the  land  there  situate  and  so 
used  for  the  canal.    The  true  principle  of  rateability  is 
this :— the  land  is  to  be  rated  to  the  relief  of  the  poor  in 
the  parish  where  it  is  productive  of  profit  to  the  pro- 
prietor, and  in  proportion  to  that  profit;  which  may  be 
considered  in  the  nature  of  a  rent,  received  by  the  pro- 
prietor for  tlie  use  of  his  land  within  the  parish.    The 
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proprietor  of  a  DaTig&tion,  ia  to  contribute  in  respect  of  the        1827. 
profits  of  the  land  extending  probably  through  many  pa-      ^^^  j^^ 
rishes,  and  he  is  to  pay  to  each  of  those  parishes  in  respect  v* 

of  the  land  locally  situate  within  it.  These  are  principles  pono. 
which  hare  been  laid  down  in  aU  the  recent  cases  upon 
this  subject :  Rex  y.  Milton  (a).  Rex  v.  The  Trent  and 
Mersey  Canal  Compamf  {b)^  Rex  v.  Palmer  (c).  Rex  v. 
The  Oxford  Canal  Company  (J).  .  Here  the  whole  land 
occupied  by  the  canal  contributes  to  produce  the  entire 
amount  of  the  tolls»  and  the  proprietors  ought  not  to  be 
assessed  at  that  amount  in  any  one.  of  the  parishes  through 
which  the  canal  passes.  The  profit  must  be  estimated 
with  reference  to  the  whole  line  of  the  canal.  If  a  canal 
runs  through  six  parishes*  and  k  [mrticalar  toll  is  payable 
for  going  through  one  of  those  parishes,  the  toll  is  not 
to  be  considered  as  earned  altogether  in  that  one  parish, 
but  in  the  whole  six.  In  Rex  v.  The  Oxford  Canal 
Company,  .where  the  Ck>mpa[ny  were  entided  to  mileage 
duties  upon  goods  passing  along  their  own  canal,  and  to 
compensation  duties  upon  goods  passing  out  of  other  canals 
into  theirs,  the  Court  held  that  the  Company  were  rateable 
for  the  whole  amount  produced  along  the  whole  line  of  the 
canal.  InRex  y.EarlPortmore^e),  it  was  held  that  the  pro- 
prietors of  a  river  navigationy  were  rateable  to  the  relief  of 
the  poot  in  a  parish  through  which  the  navigation  passed  * 
(though  no  riverage  du^s  were  received  in  such  parish), 
in  proportion  to  their  profits  upon  the  whole  line  of  navi- 
gation. Suppose  a  canal  runs  through  the  parishes  A.^ 
B.,  C,  and  D.,  and  the  principal  traffic  is.firom  A.  to  D., 
from  which  the  boats  must  necessarily  pass  through  B. 
and  C. :  and  suppose  thajt  in  B.  and  C.  there  is  a  heavier 
toll  imposed,  in  consequence  of  there  being  more  locks, 
or  other  expenses,  there:  it  cannot  be  contended  in  that 
case,  that  the  tolls  imposed  in  B.  and  C.  are  earned  there ; 

(a)  3B.&A.  112.  (c)2D.&R.793.  1B.&C.536. 

lb)  2  D.  &  R.  752.     1  B.  &C.         (rf)  6  D.&R,  86.  4  B.  & C.  74. 

545.  (c)  2  D.&R. 798.  1  B.&  C.551. 
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1827.        they  are  in  fact  the  profits  of  the  whole  canal,  for  which 
j^^^^f.     B.  and  C.  are  entitled  to  a  proportionate  share^  in  respect 
V.  of  the  quantity  of  land  in  each ;  and  it  woald  make  no 

difference  that  the  part  of  the  canal  between  B.  and  C. 
was  made  first,  for  the  profits  could  not  be  realised  until 
the  whole  canal  was  complete. 

Shutt  and  M^Mahon,  contr^,  were  stopped  by  the  Court. 

Bayley,  J.— It  appears  to  me  that  the  sessions,  in 
reducing  the  rate  to  which  this  Company  were  originally 
assessed,  have  not  proceeded  upon  the  right  rule.  The 
Company  are  rateable  as  the  occupiers  of  land  in  the  dif- 
ferent parishes  through  which  the  canal  passes.  Tolls,  eo 
nomine,  are  not  rateable;  but  the  subject-matter  out  of 
which  tolls  arise  may  be  rated,  and  that  in  the  present 
case  is  the  land  used  as  a  canal.  The  land  used  in  making 
this  canal,  therefore,  is  properly  the  subject  of  rate  in  every 
parish  through  which  the  canal  passes ;  and  the  rate  is  to 
be  apportioned  tq  the  amount  of  the  profit  earned  by  the 
canal  in  each  respective  parish.  Here  there  is  a  long  line 
of  canal,  forming  one  joint  concern,  the  expenses  and 
profits  of  which  are  furnished  from,  and  paid  into,  one 
common  purse;  but  the  canal  passes  through  several 
parishes,  and  the  profits  may  be  earned  unequally,  more 
in  one  parish  and  less  in  another ;  and  if  so,  the  contribu- 
tions made  to  the  parishes  ought  to  be  unequal  also,  more 
to  one  and  less  to  another,  in  proportion  to  the  profits 
earned  in  each.  The  true  principle  upon  which  the  pro- 
prietors of  a  canal  ought  to  be  rated  is,  in  proportion  to 
the  profit  which  the  canal  yields,  with  respect  to  the  use 
of  the  land  in  every  parish  through  which  it  passes.  This 
Company  have  not  been  rated  according  to  that  principle ; 
the  rate  therefore  is  bad,  and  must  be  increased  to  the 
amount  stated  in  the  case.  The  distance  which  a  canal 
runs  through  a  particular  parish,  is  not  the  proper  criterion 
of  rate,  but  the  profit  which  it  earns  within  that  parish ; 
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Unless  the  profit  earned  in  every  parish  through  which  it  i827. 
runs  is  equal,  and  the  whole  profit  is  produced  equally 
cdong  the  whole  line  of  the  canal:  in  which  case^  the 
distance  would  be  the  proper  criterion.  It  will  eventually 
be  no  injury  to  the  Company,  to  increase  this  rate  accord- 
ing to  the  amount  of  tonnage  earned  in  the  parish  of 
Kingswinford,  because  they  will  of  course  procure  the 
rates  in  the  other  parishes  to  be  lowered,  according  to  the 
real  proportion  of  tonnage  earned  in  each ;  and  the  result 
will  be,  that  the  Company  will  be  assessed  to  the  same 
amount,  but  in  different  proportions.  For  these  reasons, 
I  am  of  opinion,  that  the  order  of  sessions  must  be 
quashed,  and  the  rate  amended,  by  increasing  it  from 
91.  16$.  Ud.,  to  251.  d8.4d. 

HoLBOYD,  J.,  and  Littlehale^  J.,  concurred. 

Order  of  Sessions  quashed,  and  the 
Rate  amended  accordingly. 


The  King  v.  The  Inhabitants  of  Lytchet 

Matravebs.    ^:^^  -7.  ^^.  ^^^ ' 

Two  Justices,  by  their  order,  removed  haac  Orchard     A  pauper, 

and  Prudence  his  wife,  from  the  parish  of  Ly  tchet  Matravers,  hh^^'^Mmself 

in  the  county  of  Dorset,  to  the  parish  of  Saint  James,  in  by  contract  to 

the  town  and  county  of  Poole ;  and  the  sessions,  on  appeal,  ^  Sip^trading 

quashed  the  order,  subject  to  the  opinion  of  this  Court  upon  Jo  l^^^??,^' 

the  following  case : —  he  was  sosenr- 

The  pauper  never  acquired  any  settlement  in  his  own  jJ*^aShied^2r 

right.     His  father  was  settled  in  the  parish  of  Lytcbet  his  fother  ac- 
quired a  new 
settlement.    After  he  had  attained  21,  the  pauper  returned  to  his  fether's  house  :— 
Held,  that  the  pauper  was  not  emancipated  when  his  father  acquired  the  new  settle- 
ment, and  Uiat  his  settlement  shifted  with  that  of  his  father. 
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Matrovert,  and  wiiile  he  was  so  setded,  the  pauper  hirecf 
f^^^^!^^     himself  by  contract  to  serve  for  two  summers  and  a  winter 
V*  on  board  a  ship  trading  to  Newfoundland.    In  the  month 

liYTCB  ET 

Matbavess.  of  February  or  March,  1816,  being  then'20  years  of  age, 
he -entered  upon  that  sernce,  in  which  he  continued  during 
the  stipulated  time.  There  was  no  evidence  that  his  father 
evi^  exercised  any  control  over  him  during  the  period  of 
his  service.  He  attained  the  age  of  21  years  before  his 
retumfiiom  the  voyage.  Shortly  after  he  had  left  this 
eonntry,  and  before  he  had  attained  the,  age  of  21  years, 
his  father  acquired  a  settlement  in  the  parish  of  Saint 
James,  in  the  town  and  county  of  Poole.  On  the  pauper's 
return  from  Newfoundland^  he  went  to  reside  in  his  &ther's 
house,  who  before  that  time  had  left  Poole,  and  returned 
to  Lyichet.  After  a  few  weeks  he  left  his  father's  residence, 
and  lived  with  his  sister,  working  on  his  own  account,  as 
well  there,  as  during  his  residence  with  his  father.  The 
sessibnswere  of  opinion,  thatthe  pauper  was  emancipated 
at  the  time  when  his  father  acquired  the  settlement  in 
Poole. 

Barsiow,  in  support  of  the  order  of  sessions.  The 
sessions  have  come  to  the  right  conclusion.  The  pauper 
was  emancipated  at  the  time  when  his  father  acquired  his 
settlement  at  Poole.  The  cases  that  will  be  relied  on  by 
the  other  side,  as  shewing  that  the  pauper  in  this  case  was 
not  emancipated,  are  Rex  v.  Huggate  (a),  and  Rex  v. 
Wilmington  (&).  In  the  former,  the  pauper  was  bound 
apprentice  to  a  certificated  man,  and  during  his  apprentice- 
ship, he  being  of  the  age  of  18,  his  father  gained  a  new 
settlement;  and  the  pauper  did  not  return  to  his  father's 
house  until  after  he  was  21 :  it  was  held,  that  he  was  not 
emancipated,  and  that  his  settlement  followed  the  new 
settlement  of  his  father.  But  the  facts  of  that  case  were 
materially  different  from  those  of  the  present.  In  the  first 
place,  the  pauper  there  could  not  by  possibility  gain  a 

(fl)  2  B.  &  A.  582.  (b)  5  B.  &  A.  525.  1  D.  &  R.  140. 
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aettlement  by  service  under  the  apprenticeship,  beesaap  his  1827. 
master  was  a  certificated  penon;  therefore  the  pauper's 
domicile  continued  to  be  in  .his  father's  house :  and  in  the  ^"^  v~ 
second,  he  was  in  the  habit  of  irequeiitly  visiting  his  father  n^^y^. 
during  the  period  of  his  apprwticesbip,  and  once  resided 
with  fais.father  for  a  considerable  time,  in  cotisequeqce  of 
ill  health.  In  Rex  v*  Wilmington,  on  a  question  of  eman- 
cipation, the  Court  laid  down  this  general  rule,  in  order  to 
exclude  discussions  in  pfirticular  cases  in  future ;  ''  that  no 
enlancipation  is  effected  during  minority,  excepting  by 
marriage,  becoming  the  head  of  another  family,  or  contract- 
ing a  relation,  such  as  toholhf  and  permanently  to  exclude 
the  father's  control."  The  .pauper  there  was  held  not  to  be 
emancipated,  but  the  facts  there  were  very  different  from 
those  in  the  present  case ;  for  there  the  pauper  was  a  mole- 
catcher,  not  having  entered  into  any  r^ular  ccmtract  of 
service,  and  he  occasionally  visited  his  &dier  while  he 
worked  as  a  mole-catcher,  and  once  slept  at  his  father's 
house.  With  respect  to  the  general  rule  just  cited,  the 
present  case  does  not  seem  to  be  affected  by  it,  for  the  cir- 
cumstances all  concur  to  shew,  that  the  pauper  here  did 
contract  a  relation,  so  as  wholly  and  permanently  to  exclude 
his  Other's  control.  Having  once  done  that,  and  continued 
in  that  relation  until  he  was  21  years  old,  his' emancipation 
became  perfect,  and  related  back  to  the  period  when  he 
contracted  that  relation ;  Rex  v.  Rotkerfield  Greys  (a), 
where  Bayley,  J.,  isaid,  **  In  order  to  constitute  emancipa- 
tion, the  son  is  to  be  wholly  and  permanently  ft^e  from  the 
father's  control.  Entering  into  the  army  subjects  him  to 
the  control  of  the  crown,  so  long  as  he  continues  in  that 
service ;  and  if  he  remains  in  the  army  until  after  he  is  of 
the  age  of  21,  then  his  emancipation  is  perfect,  and  it 
would  relate  back  to  the  time  when  he  originally  enlisted," 

Gambler^  control.  Unless  the  doctrine  of  relation  can  be 
pmyed  in  aid  of  this  case,  it  is  impossible  to  say  that  this 

{a)  2  D.  &  R.  628.     I  B.  &  C.  345. 
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pauper  was  emancipated  at  the  time  when  his  father  ao^ 
quired  the  settlement  at  Poole,  because  he  was  then  under 
^   y'  aece  ;  and  it  is  submitted,  first,  that  the  doctrine  of  relation 

N  Lytcbet  o    '  '  ' 

Matr  AV£Bs.  is  at  all  events  confined  to  cases  where  the  child  has  entered 
into  such  a  contract,  as  wholly  and  permanently  excludes 
the  parental  control,  which  he  has  not  done  here;  and 
secondly,  that  that  doctrine  ought  not  to  be  allowed  to  ope- 
rate in  any  case.  First, — Rex  v.  Cowhoneybourne  (a),  is 
decisive  to  shew  that  the  emancipation  will  not,  in  this 
case,  relate  back  to  the  period  of  the  separation  of -the 
pauper  from  his  father  during  minority.  There,  the  father, 
upon  the  death  of  his  wife,  broke  up  housekeeping,  and  his 
daughter,  then  eleven  years  old,  was  taken  by  her  uncle,  and 
continued  to  live  with  him  as  one  of  his  family,  doing  the 
work  of  a  servant,  until  she  was  27  years  old  ;  her  uncle 
supplying  her  with  clothes  and  pocket-money.  It  was 
held  that  the  daughter,  living  away  from  her  father  before, 
and  after  she  was  21,  the  father  having  no  house  of  his  own, 
nor  giving  her  any  support,  she  ceased  (in  the  words  of  Le 
Blanc,  J.),  ^aftershe  became  of  age,**  to  be  part  of  her  father's 
family.  Now  there  was  quite  as  much,  if  not  more,  exclu- 
sion of  the  parental  control  in  that  case  than  in  the  present, 
and  yet  it  was  held  that  the  daughter  was  not  emancipated 
before  she  attained  the  age  of  21.  Rex  v,  Roiherfield 
Greys,  and  the  other  cases  of  soldiers  and  marines,  are 
perfectly  distinguishable  from  the  present.  When  a  person 
enlists  as  a  soldier  or  a  marine,  he  enters  into  a  contract 
for  life,  and  with  the  crown,  whose  authority  and  control 
over  him  are  paramount  to,  and  absolutely  supersede,  those 
of  his  father.  If  the  doctrine  of  emancipation  were  to  be 
extended  to  the  degree  contended  for  on  the  other  side, 
the  parental  control  would,  in  consequence,  be  withdrawn 
from  one  third  part  of  the  infant  population  of  the  country, 
at  the  age  of  eight  or  ten  years.  Rex  v.  Huggate  (6), 
is  an  express  authority  for  this  case.  The  fact  of  the  master 

(a)  10  East,  88.  (6)  2  B.  &  A.  582. 
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being  a  certificated  man,  made  no  difference ;  the  only  ques-        18^- 
lion  was,  whether  the  parental  control  had  been  wholly  and     7^^  j^^^^ 
permanently  excluded  during  the  child's  minority;  and  the  v* 

Court  held  that  it  had  not.  The  broad  principle  is  this :  Matbaveu. 
that  the  domicile  of  an  infant  is  always  in  the  country  of 
his  nativity,  and  in  the  house  of  his  father,  unless  there  is 
some  positive  law  to  alter  it.  Here  the  domicile  of  the  pau- 
per continued  to  be  in  England,  and  in  his  father's  house, 
although  he  himself  was  at  Newfoundland.  If  the  doc- 
trine of  relation  applies  here,  it  would  equally  have  applied 
in  the  case  of  Rex  v,  Huggate ;  and  if  it  had  applied  there, 
the  result  would  have  been  that  the  pauper  was  emancipated 
at  the  age  of  eighteen,  whereas  the  Court  held  that  he  was 
not  emancipated  until  he  was  2 1 .  But  secondly,  the  doctrine 
of  relation  ought  not  to  be  allowed  to  operate  in  any  case, 
or  at  least,  the  question  whether  it  ought,  deserves  more 
grave  consideration  than  it  has  hitherto  received.  The 
dictum  attributed  to  Bayleif,  J.,  in  Rex  v.  Rotherfield  Greys 
(J>)t  was  extra-judicial ;  the  question,  whether  the  emanci- 
pation would  relate  back  to  the  period  of  minority,  was  not 
raised  in  the  case :  therefore,  the  expression  of  that  learned 
Judge  cannot  be  considered  as  a  deliberate  judgment  upon 
the  point.  There  is  no  case  in  which  it  has  been  solemnly 
and  judicially  decided,  that  the  emancipation  of  a  child 
will  relate  back  to  the  period  of  his  minority ;  and  the  in- 
conveniences with  which  such  a  decision  would  be  attended 
are  so  numerous  and  so  heavy,  that  the  Court  will  pause 
before  they  impose  them. 

Cur.  adt.  vult. 

Judgment  was  afterwards  delivered  by  Bayley,  J. — 
The  question  in  this  case,  was,  whether  the  pauper  was 
emancipated  at  the  time  when  his  father  acquired  a  set- 
tlement in  Poole ;  or,  whether  the  settlement  of  the  son 
shifted  with  that  of  the  father,  as  being  a  member  of  his 
family.      The  father  was  originally  settled  at  Lytchet 

(a)  2  D.  &  R.  62Q.      1  B.  k  C.  345. 
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1827.       MatraTto.  The  son,  being  then  20  years  old,  hired  himself 
TheRnro     "P^^  ^  voyage  to  Newfoundland^  which  he  performed,  and 
V.  at  the  termination  of  which>  he  was  more  than  of  full  age. 

Matraybbs.  There  was  no  evidence  that  the  father  exercised  any  species 
of  control  over  the  son,  during  any  part  of  the  period  of  the 
voyage.  Before  the  son  attained  the  age  of  21,  the  father 
acquired  a  new  settlement  in  Poole,  and  the  question  is, 
whether  that  new  settlement  of  the  &ther  extended  to  the 
son.  It  is  perfectly  clear,  that  so  long  as  the  child  con<- 
tinues  actually  or  virtually  a  member  of  the  father's  family, 
his  settlement  shifts  with  that  of  his  father ;  but  that  when 
the  child  ceases  altogether  to  belong  to  his  father's  family, 
he  is  considered  in  the  language  of 'the  law  as  emancipated  t 
and  the  question  is,  what  circumstances  are  suflScient  to 
constitute  his  emancipation.  In  Rex  v.  Offckurch  (a),  it 
was  held,  that  the  settlement  of  a  child  five  years  old, 
leaving  the  father's  family,  and  living  with  diff<^rent  rela- 
tions till  ten,  followed  that  of  the  father ;  the  child  not 
having  gained  any  settlement  in  his  oval  right.  In  Rex  V. 
Witton  cum  Ttoambrookes  (6),  it  was  held,  that  a  child  waa 
not  emancipated  so  as  to  lose  the  benefit  6f  any  settlement 
his  father  inightgain,  till  21,  or  marriage,  or  till  he  had 
gained  a  settlement  in  his  own  right,  or  till  he  had  con- 
tracted a  relaiti6ii  inconsistent  with  the  idea  of  his  being 
part  of  his  father's  family.  It  has  been  contended  in  this 
case,  that  the  pauper  contrticted  such  a  relation/  and  that 
having  continued  in  it  till  he  was  of  full  of  i^e,  he  was 
emancipated;  and  an  observation  of  mine,  in  Rex  v.  Rother- 
field  Greys  (c),  has  been  relied  on,  as  supporting  the 
argument.  But,  the  case  of  a  minor  enlisting  in  the  army, 
appears  to  us  very  different  from  all  other  cases  upon  this 
subject;  and  the  observations  of  my  brother  Holroyd,  and 
of  Lord  Chief  Justice  Best,  in  the  case  last  mentioned,  are 
very  important  upon  that  point.  Holroyd,  J.,  said,  "  the 
fother  has  by  law,  a  right  to  the  control  of  his  child,  until 

(fl)  3  T.  R.  114.  (c)  2  D.  &  R.  628.    1  B.  &  C. 

(6)  3  T.  R.  355.  345. 
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lie  is  of  age,  unless  some  other  engagement  entered  into  ^827. 
deprives  him  of  such  right.  Entering  into  the  army  may  j^^  i^,^^ 
he  considered  as  an  engagement  for  life»  inasmuch  as  no  ^• 
-definite  period  is  mentioned  at  the  time  of  enlistment^  and  MATaATsss. 
the  party  coi^d  not. leave  without  the  consent. of  the  crown. 
If  the  soldier  x^mained  in  the  serrice  until  21,  he  woold 
then  be  completely  separated  from  his  father's  family,  and 
«  perfect  emancipation  effected ;  but  the  grpund  on  which 
we  decide,  that  there  is  no  emancipation  in  this  case,  is, 
that  before  21  the  pauper  was  discharged  from  iua  engage* 
ment,  and  returned  again  to  the  father's  control,  so  that  by 
mere  enlistment,  the  father's  control  is  not  wholly  gone ;  it 
only  remains  in  abeyance;  and  therefore  if  by  any  accident 
the  infant  is  released  from  hie  engagements  tob  the  crown 
before  21,  the  father's  control  revives,  and  the  emanci-* 
pation  is  not  effected."  Best,  J.,  said>  "by  the  policy  of 
English  law,  the  parental  authority  continues  until  the 
child  attains  21 ;  but  by  the  policy  of  the  same  law,  if  the 
country  requires  the  services  of  the  infant,  he  is  at  liberty 
to  contract  an  engagement  paramount  to  the  parental  con- 
trol, and  subject  himself  to  the  dominion  of  those  persons 
who  are  put  in  authority  over  him.  That  engagement  may, 
or  may  not  last  for  life ;  but  if  it  is  dissolved  before  21,  the 
parental  authority  comes  again  into  operation^  and  the  son 
continues,  for  the  purpose  of  settlement  law,  a  member  of 
his  father's  family."  So,  in  Rex  v.  Roach  (41),  Lawrence, 
J.,,  said,  *'  in  these  cases,'if  the  sons  had  quitted  the  army, 
and  returned  home  before  21,  they  would  have  been  con- 
sidered as  part  of  the  father's  family,  and  participated  in 
any  subsequent  settlement  acquired  by  him,  until  their 
complete  emancipation."  So,  IV^r.  Justice  Btackilone,  in 
his  Commentaries  (6),  says,  '^the  power  of  a  father  over 
the  persons  of  his  children  ceases  at  the  age  of  21,  for  they 
are  then  enfranchised  by  arriving  at  years  of  discretion,  or 
that  point  which  the  law  has  estabhshed,  when  the  empire 
of  the  father,  or  other  guardian,  gives  place  to  the  ompire 
of  reason.  Yet,  till  that  age  arrives,  this  empire  of  the 
(fl)  6  T.  R,  247.  (b)  1  Bl.  Com.  453. 
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1827.        father  continuesy  even  after  his  death;   for  he  may  by  will 
The  Kino     appoint  a  guardian  for  his  children.   He  may  also  delegate 
v.  part  of  his  parental  authority,  during  his  life,  to  the  tutor 

Matravebs.  or  schoolmaster  of  his  child,  who  is  then  in  loco  parentis.^* 
AH  these  authorities  shew  that,  generally  speaking,  the 
authority  of  a  parent  over  his  child  subsists  until  the  age 
of  21,  though  it  may  be  transferred,  or  delegated  for  a 
time.  But  the  case  of  a  soldier  is  a  peculiar  one.  A 
minor  may  be  taken  as  a  soldier  by  the  act  of  the  state. 
The  rights  of  the  state  are  paramount  to  those  of  a  parent; 
and  therefore,  an  infaqt  is  capable  of  enlisting,  and  thereby 
binding  himself  to  the  public  service.  By  so  doing  he 
becomes  severed  from  his  family,  and  submits  himself  to  a 
paramount  control,  which  while  it  lasts,  supersedes  and 
releases  him  from  the  control  of  his  father.  But  this  is  a 
very  different  case,  and  the  question  here  is,  whether  the 
pauper,  in  the  words  of  Lord  Kenyon,  in  Rex  v.  Witton 
cum  Twambrookes  (a),  ''  contracted  a  relation  inconsistent 
with  the  idea  of  his'being  part  of  his  father's  family." 
We  are  of  opinion  that  he  did  not.  There  may  be  a 
double  control  existing  over  an  infant :  that  of  the  father 
for  some  purposes,  and  that  of  the  master  for  others :  but 
stiU  the  father's,  while  it  subsists  at  all,  is  paramount,  and 
emancipation  cannot  take  place  until  that  is  wholly  de- 
stroyed. In  the  case  of  a  soldier,  the  contract  entered 
into  by  the  minor  is  paramount  to  the  father's  control, 
and  if  it  lasts  to  the  age  of  21,  the  party  may  be  emanci- 
pated from  the  period  of  the  enlistment :  here  the  contract 
was  subordinate  to  the  father's  control,  which  subsisted 
until  the  son  attained  his  full  age  of  21.  We  are,  there- 
fore, of  opinion,  that  the  pauper  in  this  case  was  not  eman- 
cipated when  his  father  acquired  his  settlement  in  Poole ; 
but  that  his  settlement  shifted  with  that  of  his  father : 
and,  consequently,  that  the  sessions  were  wrong  in  their 
opinion,  and  that  their  Order  must  be  quashed. 

Order  of  Sessions  quashed. 

(a)  3  T.  R.  355. 
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Doe,    on  the  demise  of   Robert  Were,    William 
Were,  and  Samuel  Were,  v.  Cole. 

•C^  /^^'^   -^^^ 
Ejectment  for  the  recovery  of  the  moiety  or  half-part      A.  by  deed, 

undivided  of  certain  lands  and  premises  situate  in  the  lea^d 
parishes  of  Loddiswell  and  Churston,   in  the  county  of  granted,  as- 
Devon.      At  the  trial  before  Gaselee,  J.,  at  the  Devonshire  feml/ser^ver, 
summer  assizes,.  1826,  the  plaintifiF  obtained  a  verdict,  with  directed,  limit- 
liberty  to  the  defendant  to  move  to  enter  a  nonsuit ;  and  in  pointed/' 
the  following  term,  that  motion  having  been  made,   the  moktyof  cer- 

Court  directed  the  facts  to  be  stated  for  their  opinion  in  the  tain  lands  then 
/• «.      .  **  in  the  pos- 

foUowmg  case.  session  of 

The  lessors  of  the  plaintiff  made  title  under  a  ceftatn  ^'„^°^  ^f 
---  -  «>,**.»  ti.^*   habendum 

deed  of  conveyance  from  one  Walter  Prtdeaux  ;  so  much  of  toB,duringthe 

which  as  is  material  to  the  question  in  issue,  is  as  follows  :  ^^^^^^  ^'  V^ 

This  indenture,  made  12th  March,  1816,  between  Walter  No  livery  of 

Prtdeaux,  the  younger,  of  the  one  part,  and  Robert  Were,  ^do?sic!?or 

William  Were,  and  Samuel  Were,  (trustees  named  in  and  made.    C. 

was    at  the 

by  the  last  will  and  testament  of  Elizabeth  Were,  widow,  date  of  the 

deceased,  for  and  on  behalf  of  Sarah  the  wife  of  the  said  ^^^*  ^^^^ 

from  year  to 
Walter  Prtdeaux),  of  the  other  part.     Whereas,  upon  an  year  to  J.,  of 

account  stated  and  settled  between  the  said  W.  P.  and  the  i^^Held- 

said  K.  W.,  W.  W.\  and  S.  W.,  as  such  trustees  as  afore-*  ^at  an  estate 

said,  it  appears  that  there  was  due  and  owing  from  the  said  ^.  passed  to 

W.  P.  to  the  said  R.  W.,  W.  W.,  and  S.  W.,  on  the  Ist  ^^Y^^*  ^~ 

entitled  to  re- 
January  last,  the  sum  of  3000/.  and  upwards ;  and  the  said  cover  in  ejet;t- 

R.  W,,  W.  W.,  and  S.  W.,  have  called  upon  the  said  W.  P.  »ent  against 
to  give  tliem  security  for  the  repayment  of  the  said  sum  of 
3000/.  and  upwards,  which  he  the  said  W.  P.  hath  con- 
sented and  agreed  to  do  in  the  following  manner,  (that  is 
to  say),  by  demising  and  assigning  the  premises  hereinafter 
demised  and  assigned,  upon  the  trusts,  and  in  manner  here- 
inafter mentioned,  as  a  security  for  3000/.  part  thereof, 
vol.  I.  i> 
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1827.        and  by  giving  his  bond  to  the  said  R.  W.,  W.  W.,  and 

Doe  d.  Weee    '^^  ^'f  for  the  remaining  balance :  Now,  this  indenture  wit- 
V-  nesseth,  that  in  pursuance  of  the  said  agreement,  and  also 

in  consideration  of  55.  to  him  the  said  W.  P.  in  hand  paid 
by  the  said  R.  W.,  W.  W.^  and  S.  W,^  at  or  before  the  seal- 
ing and  delivery  hereof,  the  receipt  whereof  is  hereby  ac- 
knowledged, he  the  said  W,  P.  hath  demised,  leased, 
granted,  assigned,  transferred  and  set  over,  directed, 
limited,  and  appointed,  and  by  these  presents  doth  demise, 
8u5.,  unto  the  said  J?.  W.,  IF.  If.,  and  5.  IF.,  their  executors, 
administrators,  and  assigns,  all  that  moiety  or  half-part  of 
and  in  all  that  messuage,  tenement,  or  dwelling-bouse, 
with  the  courtlage  and  garden  behind  the  same,  situate, 
lying,  and  being  in  the  town  of  Kingsbridge,  See.,  and  all 
ways,  paths,  passages,  waters,  water-courses,  easements,- 
profits,  advantages,  and  appurtenances  whatsoever,  to  the 
■aid  premises  belonging,  or  in  any  wise  appertaining,  and 
which  said  premises  are  now  in  the  tenure  or  occupation  of 
the  said  W.  P. ;  and  the  reversion  and  reversions,  remainder 
and  remainders,  rents,  issues,  and  profits  thereof,  and  of 
every  part  thereof.  And  also  all  that  the  moiety  or  half-part 
undivided  of  and  in  all  that  capital  messuage.  Barton  Farm, 
and  demesne  lands,  called  and  known,  &c.,  situate,  lying, 
and  being  in  the  parishes  of  Loddiswell  and  Churston,  in 
the  county  of  Devon,  and  which  said  last-mentioned  pre- 
mises were  heretofore  in  the  possession  of  one  A.  £.,  and  of 
the  said  W.  P.,  and  are  now  in  the  possession  of  the  said 
W.  P*  and  o{  Samuel  Cole.  And  also  all  that  the  moiety  or 
half-part  undivided  of  and  in  all  that  messuage  or  tenement 
and  mill,  called  Knapp  Mill,  with  the  appurtenances,  situate, 
lying,  and  being  in  the  parish  of  Loddiswell  aforesaid,  now 
in  the  possession  of  J.  S.  And  also  all  that  the  moiety  or 
half-part  undivided  of  and  in  all  that  bam  and  linhay,  and 
all  those  fields  or  closes  of  land  called  Long  Parks,  and  si- 
taiU;e,  lying,  and  being  in  the  parish  of  Loddiswell  aforesaid, 
now  also  in  the  possession  of  J.  S.  And  all  houses,  out- 
bouses,  edifices,  buildings,  gardens,  orchards,  lands,  mea- 
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dows,  woods,  anderwoods,  ways,  paths,  passages,  waters,  ^^*^'^' 
water-courses,  fishings,  fishing-places,  easements,  profits,  EoBd.WERE 
advantages,  emoluments,  hereditaments,  and  appurtenances  ^  ^- 
whatsoever,  to  the  said  several  moieties  belonging,  or  in  any 
wise  appertaining,  and  the  reversion  and  reversions,  remain- 
der and  remainders,  rents,  suits  and  services  thereof ;  and 
of  every  part  thereof,  and  all  the  estate,  right,  title,  interest, 
term  and  terms  of  years,  use,  trust,  property,  claim  and 
demand  whatsoever,  of  him  the  said  W.  P.,  his  heirs  or 
assigns,  either  in  law  or  equity,  of,  into,  or  out  of  the  same, 
or  any  part  thereof.  To  have  and  to  hold  the  said  moiety 
or  half  part  of  the  said  messuage,  tenement,  or  dwelling- 
house,  in  Eingsbridge,  with  the  appurtenances,  unto  the 
said  R.W.,  W.W.,  and  S.  TV.,  their  executors,  administra-  • 
tors,  and  assigns,  from  the  day  of  the  date  of  these  pre- 
sents, for  and  during  and  unto  the  full  end  and  term  of  2000 
years  thenge  next  ensuing,  and  fully  to  be  complete  and 
ended.  Yielding  and  paying  therefore  yearly,  and  every 
year  during  the  said  term,  unto  the  said  W.  P.,  his  heirs  or 
assigns,  the  rent  of  one  pepper-corn,  if  the  same  shall  be 
lawfully  demanded.  And  to  have  and  to  hold  all  and  sin- 
gular the  several  moieties  or  half  parts  hereby  demised  and 
assigned,  or  mentioned,  or  intended  so  to  be,  situate,  lying, 
and  being  in  the  several  parishes  of  Loddiswell  and  Churs- 
ton,  with  their,  and  each  and  every  of  their  several  respec- 
tive rights,  members,  and  appurtenances,  unto  the  said 
R.  W.,  W.  W.,  and  S.  W.,  their  executors,  administrators, 
and  assigns,  from  the  day  of  the  date  hereof,  for  and  during 
the  natural  life  of  the  said  W.  P.,  without  impeachment  of 
or  for  any  manner  of  waste. 

The  trusts  as  to  all  the  aforesaid  premises  were  declared 
to  be  for  sale,  when  and  as  soon  as  the  said  R.  W,, 
W.  W.,  and  S.  W.,  should  think  proper ;  and  there  were 
covenants  by  the  said  TV.  P.,  that  he  had  full  power  to 
convey  the  same  '*  for  the  terms,  in  manner  and  form  and 
upon  the  trusts  aforesaid ;"  and  also  that  it  should  and 
might  be  lawful  to  and  for  the  said  R.  W.,  W.  W.,  and 

D  2 
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1827.         S.  W.,  their  heirs,  executors,  administrators,  and  assigns, 

^  "^^y?^       from  time  to  ,time  and  at  all  times  durin?  the  several 
Doe  d.  Were  .         ° 

t7.  estates  and  terms  thereby  granted,  demised  and  assigned, 

peaceably  and  quietly  to  enter  in  and  upon,  have,  hold, 
use,  occjapy,  possess  and  enjoy,  all  and  singular  the  pre- 
mises thereby  granted,  demised  and  assigned,  or  men- 
tioned or  intended  so  to  be,  and  to  receive  and  take  the 
rents,  issues,  and  profits  thereof,  and  of  every  part  thereof/ 

This  indenture  v?a8  duly  executed  by  the  said  W.  P., 
at  the  time  of  its  date.  No  livery  of  seisin  was  indorsed 
upon  it,  and  no  evidence  was  offered  that  any  had  in  fact 
been  made.  The  defendant,  Samuel  Cole,  before  and  at 
the  time  of  the  execution  of  this  indenture,  was  tenant 
from  year  to  year  to  the  said  W.  P.,  of  part  of  the  lands 
and  premises  comprised  in  the  deed,  and  therein  described 
as  being  situate  in  the  parishes  of  Loddiswell  and  Churston. 

Since  the  execution  of  this  indenture,  that  is  to  say,  in 
October,  1825,  the  said  W.  P.  became  a  bankrupt,  and 
the  defendant,  Samuel  Cole,  having  disclaimed  to  hold 
under  the  lessors  of  the  plaintiff,  defended  this  action  of 
ejectment,  under  an  indemnity  from  the  assignees  of  the 
said  W.  P. 

The  question  for  the  opinion  of  the  Court  is,  whether 
the  deed  above  abstracted,  passed  to  the  lessors  of  the 
plaintiff  any  and  what  estate  in  that  part  of  the  lands 
and  premises  mentioned  in  the  deed,  and  therein  described 
as  being  situate  in  the  parishes  of  Loddiswell  and  Chur- 
ston, of  which  the  said  Samuel  Cole  was,  at  the  time  of 
the  execution  of  the  deed,  tenant  from  year  to  year  to  the 
said  W,  P.,  as  aforesaid. 

Follett,  for  the  lessors  of  the  plaintiff.  The  deed  in 
question  passed  to  the  lessors  of  the  plaintiff  an  estate 
for  life  of  the  grantor  in  the  premises  sought  to  be  reco- 
vered in  the  action.  At  the  time  of  the  execution  of  the 
deed,  those  lands  were  in  the  possession  of  a  tenant  from 
year  to  year.  To  pass  an  estate  of  freehold  in  possession, 
it  must  be  admitted    that  livery  of  seisin  is  necessary. 
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unless  the  conveyaDce  operate  under  the  Statute  of  Uses ;         I827. 
but  to  pass  a  reversion  expectant,  either  on  a  freehold  or  doe^Webe 
a  term  for  years,  a  deed  of  grant  with  the  attornment  of  the  v. 

tenants  (while  attornments  were  necessary),  was  the  proper 
mode  of  conveyance  ;  and  since  the  stat.  4  Ann.  c.  16, 
which  takes  away  the  necessity  of  attornments,  it  will 
pass  by  the  delivery  of  the  deed  only.  The  authorities 
upon  this  point  are  clear  and  decisive.  In  Co.  Litt.  40  a. 
Lord  Coke  says,  '^  So  to  conclude  this  point — of  freehold 
and  inheritances  some  be  corporeal,  as  houses  and  lands, 
and  these  are  to  pass  by  livery  of  seisin,  by  deed,  or 
without  deed.  Some  be  incorporeal,  as  advowsons,  rents, 
commons,  estovers,  and  these  cannot  pass  without  deed, 
but  without  any  livery.  And  the  law  hath  provided  the 
deed  in  place  or  stead  of  a  livery.  And  so  it  is  if  a  man  make 
a  lease,  and  by  deed  grant  the  reversion  in  fee,  here  the 
freehold  with  attornment  of  the  lessee  by  the  deed  doth 
pass,  which  is  in  lieu  of  the  livery."  Mr  Justice  Black" 
stone,  in  2  Comm.  317,  speaking  of  incorporeal  heredita- 
ments which  are  the  subjects  of  grant,  says,  "  These, 
therefore,  pass  merely  by  the  delivery  of  th^  deed.  And 
in  signiories  or  reversions  of  lands,  such  grant,  together 
with  the  attornment  of  the  tenant  (while  attornments  were 
requisite),  were  held  to  be  of  equal  notoriety  with,  and 
therefore  equivalent  to,  a  feoffment  and  livery  of  lands  iti 
immediate  possession.  It  therefore  differs  little  from  a 
feoffment,  except  in  its  subject-matter :  for  the  operative 
words  therein  commonly  used  are,  dedi  et  concessit 
"  have  given  and  granted."  The  same  principle  is 
laid  down  in  Shep.  Touch.  210, 228 ;  Bac.  Abr.  Leases  (N)  ; 
1  Wm$.  Sound.  234,  note  3 ;  and  JDycr,  33.  Here,  there 
are  the  words  dedi  et  concessi  in  the  deed,  and  there-* 
fore  the  principle  applies.  Neither  does  it  make  any 
difference  that  the  estate  in  this  case  is  one  for  years  only. 
Littleton,  in  s.  567,  says,  *^  also,  if  a  man  letteth  tenements 
for  term  of  years,  by  force  of  which  lease  the  lessee  is 
seised,  and  after  the  lessor  by  his  deed  grant  the  reversion 
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J^^^      to  another  for  term  of  life,  or  in  tail,  or  in  fee;  it  behovetfa 
Doe  d.  Were  in  such  case,  that  the  tenant  for  years  attorn,  or  otherwise 
Q^'^         nothing  shall  pass  to  such  grantee  by  such  deed.    And 
if  in  this  case  the  tenant  for  years  attorn  to  the  grantee, 
then  the  freehold  shall  presently  pass  to  the  grantee  by 
such  attornment,  without  any  livery  of  seisin  ;  because  if 
any  livery  of  seisin  should  be,  or  were  needful  to  be  made, 
then  the  tenant  for  years  should  be  at  the  time  of  the 
livery  of  seisin  ousted  of  his  possession,  which  shall  be 
against  reason."    Lord  Cofte's  comment  upon  that  section, 
is  an  express  authority  in  favour  of  the  lessors  of  the 
plaintiff  in  this  case.     He  says,  ''  here  Littleton  having 
spoken  of  grants  of  seigniories  and  rent  charges,  and  rents 
seek  issuing  out  of  land,  here  treateth  of  a  grant  of  a 
reversion  of  land  upon  an  estate  for  years ;  seeing  this 
grant  of  the  reversion  must  be  by  deed,  and  the  agreement 
of  the  lessee  for  years  requisite  thereunto,  the  freehold  and 
inheritance  do  pass  thereby,  as  well  as  by  liveiy  of  seisin, 
if  it  were  in  possession ;  and  the  grant  of  reversion  by  deed, 
with  the  attornment  of  the  lessee,  do  countervail  in  law,  a 
feoffment  by  livery,  as  to  the  passing  of  the  freehold  and 
inheritance  (a)"    The  following  section  of  Littleton,  568, 
and  also,  s.  572,  are  to  the  same  effect. 

It  will  be  contended  on  the  other  side,  that  it  was  not* 
the  intention  of  the  grantor  here,  that  the  estate  should 
pass  as  a  reyersion  ;  but  that  is  immaterial,  for  it  is  clear 
that  he  intended  it  to  pass :  and  where  the  intent  is  ap- 
parent that  the  land  shall  pass  at  all  events,  it  will  pass  by 
any  mode  within  the  scope  of  the  deed,  and  though  it 
cannot  pass  by  the  mode  contemplated  by  the  grantor,  it 
will  pass  by  any  other  mode  by  which  it  can  pass.  For  this 
position  there  are  many  authorities :  Roe  v.  Tranmer  (6), 
Doe  V.  Salkeld  (c).  Shove  v.  Pincke  (d),  Haggerston  v. 
Hanbury  (e). 

(ci)  Co.  Litt  315  b.  (<0  5  T.  R.  124. 

(6)  Willes,  C82.    2  Wilson,  75.  \e)  7  D.  &  R.  723.     5  B.  & 

(c)  WiUes,  673.  C.  101. 
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Coleridge,  contril. — Looking  at  the  language  of  the  .^^^^ 
deed,  and  the  statement  of  facts  in  the  case  together,  it  is  Dob  d.  Were 
perfectly  clear  that  the  object  of  the  parties  was,  that  the  ^^^^ 
immediate  possession  of  the  lands,  and  not  the  mere  re- 
version of  them,  should  pass  by  the  deed.  Prideaux,  the 
grantor,  was  in  possession  of  part  of  the  premises  at  the 
date  of  the  deed  ;  Cole,  the  defendant,  was  also  then  in 
possession  of  part :  those  facts  appear  upon  the  case,  but 
it  does  not  appear  what  part  Cole  was  in  possession  of,  and 
the  presumption  of  law  is,  that  he  and  Prideaux  had  the 
undivided  possession  as  joint  tenants.  Now,  if  the  lessors 
of  the  plaintiff  should  recover,  the  sheriff  could  legally 
give  them  possession  of  that  part  of  the  premises  only  of 
which  Cole  had  the  possession  at  the  date  of  the  deed, 
and  as  that  does  not  appear  by  the  case,  he  would  not 
know  of  what  part  to  give  them  possession.  [LtV//«- 
dale,  J.  The  lessors  of  the  plaintiff  must  act  in  that 
respect  at  their  own  peril;  the  Court  have  nothing  to 
do  With  that.  But  the  case  finds  that  the  defendant  had 
possession  of  some  part  of  the  premises  at  the  date  of  the 
deed,  which  must  be  taken  to  mean  the  separate  posses- 
sion ;  and  the  ejectment  is  brought  for  that  part  only.  I 
do  not  see,  therefore,  that  the  difficulty  suggested  can 
arise.]  The  deed  is  bad  for  uncertainty ;  for  it  does  not 
shew  clearly  what  part  of  the  premises  it  was  intended  to 
pass:  therefore  it  cannot  be  good  to  pass  any  part. 
[Bayley,  J.  It  will  pass  such  part  as  may  by  law  pass 
under  it.]  The  general  principles  laid  down  on  the^other 
side  cannot  be  controverted,  and  if  the  Court  think  them 
applicable  to  the  present  case,  the  argument  intended  to 
be  raised  for  the  defendant  cannot  be  supported. 

Bayley,  J. — I  consider  this  a  very  plain  case  in  favour 
of  the  lessors  of  the  plaintiff.  All  lands  lie  either  in  livery 
or  in  grant ;  and  those  only  lie  in  livery  of  which  the 
owner  has  the  power  of  giving  possession  :  but  the  very 
reverse  of  that  position  must  bo  substantiated  in  order  to 
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1827.  entitle  the  defendant  in  this  case  to  judgment.  The  case 
Doe  d.  Were  P*^^  ^Y  ^^  Coke,  in  Co.  Litt.  49  a  (a),  is  decisive  of  the 
V-  ,  present.  He  says,  '^  if  a  man  make  a  lease,  and  by  deed 
grant  the  reversion  in  fee,  here  the  freehold,  with  attorn- 
ment of  the  lessee  by  the  deed  doth  pass,  which  is  in  lieu 
of  the  livery."  The  condition  with  respect  to  the  attorn- 
ment may  be  put  out  of  consideration,  because,  since  the 
statute  of  Ann  (6),  attornment  has  become  unnecessary. 
Then,  here,  there  is  a  lease  for  years,  and  a  grant  of  the 
reversion ;  the  reversion  lies  in  grant,  and  the  words  of  the 
deed  are  amply  sufficient  to  pass  the  reversion.  Upon  the 
short  ground  that  the  grantor  here  had  no  power  to  give 
possession  (c),  and  that  the  land,  therefore,  lay  not  in  livery, 
but  in  grant,  I  am  of  opinion  that  the  deed  in  this  case 
was  available  to  pass  the  reversion  of  the  lands  sought  to 
be  recovered,  and,  therefore,  that  the  lessors  of  the  plain- 
tiff are  entitled  to  judgment. 

HoLRQYD,  J.,  and  Littledale,  J.,  concurred. 

Judgment  for  the  plaintiff  (J). 

(a)  2  Tho.  Co.  Litt.  353.  (d)  Vide  Earl  of  CUmrkkard's 

{h)  4  Ann.  cap.  16,  sec.  9.  case,    Hob.  Rep.  277.     GoodtUle 

(c)   See   BettisroortfCs  case,    2  dem.   Edwards  v.    Bailey,  Cowp. 

Co.  Rep.  29  b.    Sir  Fra.  Moore,  597.      Solly  v.   For6e»,   4  J.  B. 

250.    2  Roll.  Rep.  4,  1^.  C     Co.  Moore,  448.    2  B.  &  B.  38.  S.  C. 

Litt.  48  b,  369  b.  Shep.  Touch.  82,  83. 
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MosRANT  and  Wife  v.  Gough  and  another. 

J.  HIS  was  an  action  of  debt,  brought  by  William  Morrant      The  obligor 

and    Ann  his  wife,    upon  the  bond  of  Thomas  Sandy,  ^^fL^"*** 

bearing  date,  5th  November,  1793,  against  Roger  Thomas  mi/iy,condi- 

Gough,  as  devisee  of  the  said  Thomas  Sandy,  and  William  pa™ent  to  * 

Sandy,  as  heir  of  Samuel  Sandy,  who  was  heir  of  Thomas  -^-  ^'  daring 

Sandy,  whereby  he  became  ''  bound  unto  the  said  plaintiff  20/.  a  year, 

Ann,  in  the  sum  of  20/.,  to  be  paid  yearly  during  her  ^fquwithed  to 

natural  life  :  at  the  decease  of  the  said  Ann,  to  return  to  the  year  for  her 

heir  of  the  said  T.  Sandy,  to  be  paid  to  the  plaintiff  Ann,  ^t^odtta- 

at  the  decease  of  the  said  T.  Sandy,  or  his  certain  attorney,  dant  all  his 

executors,  administrators,  or  assigns :  for  the  true  payment  suages,  &c. 

whereof,  the  said  T.  Sandy  did  bind  himself,  his  heirs,  in  trust  to  edu- 

,    .   .         -^       ^      ,      ,        1  catehissoa 

executors,  and  administrators,  firmly  by  these  presents,  until  2i,and  to 

&c/'     The  declaration  then  averred  the  death  of  the  *^2?°*f?l  . 

proDts  at  tbat 

obligor,  and  the  non-payment ''  of  50/.  for  divers,  to  wit,  time;proyi- 
two  and  a  half  years  of  the  said  yearly  payment."  The  de-  las  wife*  \ 
fendant  W.  Sandy,  craved  oyer  of  the  bond,  which  was  set  should  be  liv- 
out,  and  the  condition  of  which  appeared   to  be  this:  son  attained^ 
"that  if  the  above-bounden  T.  Sandy,  his  heirs,  executors,  S^^d^^' 
and  administrators,  at  the  decease  of  T  Sandy,  shall  and  should  retain 
do  well  and  truly  pay,  and  cause  to  be  paid,  unto  the  ^^t^wlch^of 
above-named  Ann  Morrant,   during  her  natural  life   (at  his  estates  as 
the  decease  of  the  said  Ann  Morrant,  to  return  to  the  heir  to  ^jg  ^'^She 
of  T.  Sandy,  then  living),  the  full  sum  of  20/.  to  be  paid  »id  30/.  a 
yearly,  at  the  decease  of  the  said  T.  Sandy,  then,  &c.''  tor's  wife  died 
The  defendant  William  Sandy,  then  pleaded,  first,  non  est  ^^^^^^ 
factum  antecessoris  ;    secondly,    riens    per  descent  from  tator  after- 
r.  Sandy  the  obligor,  to  S.  Sandy,   thirdly,  riens  per  J^^gldsson 
descent,  from  T.  Sandy  to  S.  Sandy,  and  from  S.  Sandy,  Banriving, 
to  defendant  W.  Sandy ;   fourthly,  an  immoral  considera-  wards  died 
tion  as  between  the  obligor  and  obligee.  — H^i/?^h 

The  replication  to  the  pleas  of  the  heir,  after  suggesting  the  estate  of 

the  devisee 
ceased  6n  the  death  of  testator's  son ;  and  that  the  devisee  was  not  liable  to  il.  M.,  for  any 
arrears  of  her  annuity  which  had  accrued  due  since  his  death,  although  the  rents  and  pro- 
fits exceeded  the  annuity. 
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1827.        the  death  of  the  plaintiff,  W.  Morrant,  took  issue  upon 

MoRBANT  and  ^^^  P^^^  ^'  ^^^  ^^  factum,  alleged  assets  by  descent,  and 
Wipe         denied  the  immoral  consideration.     The  rejoinder  of  the 
GouGsand     heir  took  issue  upon  the  last  three  replications.     The 
anotber.       defendant    Gough    pleaded    (a),    first,    non  est  factum 
devisatoris:  secondly,  riens  per  devise;  and  thirdly*  thai 
the  said  T.  Sandy,  on,  &c.,  at,  &c.,  duly  made  and  pub- 
lished his  last  will  and  testament  in  writing,  whereby, 
amongst  other  things,  he  gave  and  bequeathed  unto  his 
wife  Mary  Sandy,  the  sum  of  20/.  yearly,  and  every  year, 
for  and  during  her  natural  life,  to  be  computed  from  his 
decease,  and  to  be  paid  her  by  his  executors  thereinafter 
named,  from  such  of  his  estate  thereby  devised  to  them  in 
trust;     and  he  thereby  appointed  his  brother   Charles 
Sandy,  and  the  said  R.  T,  Gough,  his  executors  and  trus- 
tees, and  gave  and  devised  unto  the  said  C.  Sandy,  and 
R.  T.  Gough,  all  his  freehold  and  leasehold  messuages, 
whereof  he  the  said  T.  Sandy  was  seised  in  fee,  situate 
in  the  parishes  of  Titchfield  and  Fareham,  and  then  in  the 
occupation,  &c. ;   and  also  all  his  bonds,  notes,  and  secu- 
rities for  moneys,  of  whatsoever  nature  or  kind,  in  trust 
for  his  son  Thomas  Sandy,  and  that  they,  the  said  C. 
Sandy  and  JR.  T.  Gough,  should  receive  the  rents,  profits, 
and  interest  thereof,  and  apply  the  same  for  the  purpose 
of  maintaining  and  educating  his  said  son   T.  Sandy, 
until  he  should  attain  the  age  of  21  years.     And  the  said 
T.  Sandy,  the  testator,  did  thereby  authorise,  empower, 
and  direct  the  said  executors,  and  the  survivor  of  them,  and 
the  executor  and  administrator  of  such  survivor  of  them, 
from  and  after  his  decease,  and  until  his  said  son  should 
attain  the  age  of  21  years,  to  manage  and  improve  the' 
estate  and  fortune  of  his  said  child,  according  to  their 
discretion,  and  that  they  should  pay  unto,  and  account 

(a)  Oyer  was  not  prayed  by  de-  upon  the  oyer,  granted  to  defen- 

fendant  Gough,  nor  does  it  appear  dant  Sandy,  became  part  of  the  de- 

to  have  been  necessary,  as  the  claration. 
bond  and  condition,  when  set  out 
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withy  his  said  son,  for  such  rent,  interest,  produce,  and         ^s^^* 
improvements  as  should  arise,  or  be  made  or   produced  Morramt  and 
from  such  estates  and  moneys,  when  he  should  attain  the        yfnz 
age  of  21  years.    And  it  was  provided  in  and  by  the  said     Govgh  and 
will  and  testament,  that  should  his  the  said  testator's  wife       another. 
Mary  Sandy,  be  living  at  the  time  his  said  son  should 
attain  the  age  of  21  years,  that  then  the  said  executors 
and  trustees  should  retain  and  hold  in  trust  as  much  of  his 
the  said  testaior^s  said  estates  as  should  secure  to  his  said 
wife  the  aforesaid  sum  of  20/.  a  year,  for  and  during  her 
natural  life,  as  therein  before  expressed.     And  he  did 
thereby  devise  the  guardianship,  care  and  education  of 
his  said  child,  during  his  minority,  unto  the  said  C.  Sandy 
and  i2.  T.  Gough,  and  the  survivor  of  them.   And  the  said 
JR.  T.  Gough  saith,  that  the  said  Mary,  the  said  wife  of 
the  said  T.  Sandy,  in  the  said  will  mentioned,  afterwards, 
and  before  the  death  of  the  said  T.  Sandy,  at,  &c.,  died, 
and  that  the  said  T.  Sandy,  afterwards,  (to  wit),  on  the 
20th  March,  1787,  died  without  altering  or  revoking  his 
said  will,  the  said  T.  Sandy,  the  said  son  of  the  said 
testator  being  then  and  there  living.      And  the  said  R. 
T.  Gough  further  saith,  that  afterwards,  and  long  before 
the  exhibiting  of  the   bill   of  the  said  plaintiffs  in  this 
behalf,  (to  wit),  on  the   1st  January,  1809,  the  said  T. 
Sandy,  the  said  son  of  the  said  T.  Sandy,  the  testator  in 
the  said  will  mentioned,  died  under  the  age  of  21  years, 
to  vrit,  at,  &c.;    whereupon  all  the  estate  and  interest, 
right  and  title,  of  the  said  C.  Sandy  and  R.   T.  Gough, 
in  and  to  the  said  premises,  in  the  said  will  mentioned, 
and  every  part  thereof,  the  same  being  all  the  lands,  tene- 
ments, and  hereditaments,   whereof  the  said  T.  Sandy, 
the  testator^  was  seised  at  the  time  of  his  death,  utterly 
ceased  and  determined.    And  the  said  R.  T.  Gough  fur- 
ther saith,  that  long  before  the  exhibiting  of  the  said  bill 
of  the  said  plaintiffs,  (to  wit),  on  the  25th  June,  1818,  all 
the  moneys  which  at  any  time  during  the  life-time  of  the 
said  T.  Sandy,  the  son,  became  due  and  payable  for  and 


44  CASES  IN  THE  KINC's  BENCH, 

1827.  in  respect  of  the  said  yearly  sum  of  20/.  in  the  said  wri- 
MoRRAMT  and  ^^S  obligatory  mentioned^  were  paid  and  satisfied  to  the 
Wife,  said  plaintiffs,  to  wit,  at,  8cc.  The  replication,  after  sug- 
GouoH  and  g^^^g  ^be  death  of  T.  Morrant,  and  joining  issue  upon 
another.  tijg  firgi;  pje^,  and  taking  issue  upon  the  second,  by 
alleging  assets  by  devise,  as  to  the  third  plea  averred , 
precludi  nan;  because  she  says,  that  before  the  com- 
mencement of  this  action,  after  the  death  of  the  said  tes- 
tator, in  the  said  declaration  mentioned,  and  during  the 
life-time  of  the  said  T.  Sandy,  the  said  son  of  the  said 
testator,  to  wit,  on  the  1st  January,  1798,  he  the  said 
defendant  R.  T.  Gough,  had  notice  of  the  said  bond 
having  been  so  made  as  aforesaid,  and  being  then  out- 
standing in  the  hands  of  the  said  plaintiff,  and  that  the 
rents,  issues,  and  profits  of  the  said  lands,  tenements,  and 
hereditaments^  so  devised  to  the  defendant  R.  T.  Gongh, 
as  aforesaid,  arising  and  issuing  thereout,  for  and  during 
the  time  which  elapsed  between  the  death  of  the  said  T. 
Sandy,  the  said  testator,  and  the  death  of  the  said  other 
T.  Sandy,  did  amount  to  much  more  than  sufficient  to  pay 
and  satisfy  to  the  said  plainti£&  all  the  moneys  which  at 
any  time  during  the  life-time  of  the  said  T.  Sandy ^  the  son, 
became  due  and  payable  for  and  in  respect  of  the  yearly 
sum  of  20/.  in  the  said  writing  obligatory  mentioned,  to 
wit,  on  the  1st  January,  1816,  and  wherewith  the  said 
debt  in  the  said  declaration,  and  the  damages  aforesaid, 
could,  might,  and  ought  to  have  been  satisfied. 

General  demurrer,  and  joinder  in  demurrer. 

Carter,  in  support  of  the  demurrer,  contended :  first, 
that  the  defendant  Gough  was  not  such  a  devisee  as  was 
chargeable  at  all;  and  secondly,  that  the  estate  of  the 
devisee,  and  his  liability,  had  ceased  before  the  present 
arrears  accrued.  The  defendant  took  only  a  chattel  in- 
terest.    In  Goodtitle  v.   Whitby  (a),  a  devise,  in  trust  to 

(a)  1  Burr.  228. 


BEFORE  MICHAELMAS   TERM,^  VIII.    OEO.  IV. 


45 


Wipe, 

V. 

GoroH  and 
another* 


lay  out  rents  and  profits  for  the  maintenance  of  two  ^0^- 
nephews,  and  when  they  attained  21 ,  to  them  and  their  MoREAWTandi 
heirs,  was  held  to  vest  the  estate  in  the  nephews  imme- 
diately, with  a  trust  to  be  executed  for  their  benefit  during 
their  minority.  In  Goodright  v.  Parker  (a),  a  devise  to 
trustees,  until  J.  T.  S,  should  reach  21,  was  held  to  give 
the  trustees  an  estate  only  during  the  minority  of  J.  T.  S. 
Devise  to  A.  until  B  shall  attain  40  years ;  B.  dies  under 
40  ;  A/%  estate  ceases;  Lomas  v.  Holmeden  (£).  If  the 
defendant  Gough  received  any  surplus  rents,  he  would  be 
liable  to  account  for  them  to  the  personal  representative  of 
T.  Sandy f  the  son. 


Manning,  contr^.  The  statute  of  fraudulent  devises  (c), 
extends  not  only  to  devises  of  lands  in  fee,  but  also  to 
any  rent,  profit,  term,  or  charge,  out  of  the  same,  provided 
the  devisor  be  seised  in  fee(df).  It  is  therefore  clear  that 
this  devise  was  fraudulent  within  the  statute,  although  it 


(a)  1  M.  &  S.  692. 

(6)  8  P.  Wms.  176. 

(c)  3  &  4W.  &  M.  c.  14. 

{d)  By  section  2  of  that  statute, 
after  reciting  that  '*  it  is  not  rea* 
sonable  that  by  the  practice  or 
contriTance  of  any  debtors,  their 
creditors  should  be  defrauded  of 
their  just  debts,  and  neyertheless 
it  hath  often  so  happened,  that 
where  several  persons  having  by 
bonds,  or  other  specialties,  bound 
themselves  and  their  heirs,  and 
have  afterwards  died,  seised  in 
fee-simple  of  and  in  manors,  ficc., 
or  had  power  or  authority  to  dis- 
pose of  or  charge  the  same  by 
their  wills  or  testaments,  have,  to 
the  defrauding  of  such  their  credi- 
tors, by  their  last  wills  and  testa- 
ments devised  the  same,  or  dis- 
posed thereof  in  such  manner  as 
such  creditors  have  lost  their  said 


debts,"  it  is  enacted,  <'that  all 
wills  and  testaments,  limitations, 
depositions,  or  appointments,  of 
or  concerning  any  manors,  &c.,  or 
of  any  rent,  profit,  term,  or  charge 
out  of  the  same,  whereof  any  per- 
son at  the  time  of  his  or  her  decease 
shall  be  seised  in  fee-simple,  in 
possession,  reversion,  or  remain- 
der, or  have  power  to  dispose  of 
the  same  by  his  or  her  last  will 
and  testament  thereafter  to  be 
made,  shall  be  deemed  and  taken 
only  as  against  such  creditor  or 
creditors  as  aforesaid,  his,  her,  or 
their  heirs,  S^c,  to  be  fraudulent, 
and  clearly,  absolutely,  and  utterly 
void,  frustrate,  and  of  none  effect, 
any  pretence,  colour,  feigned  or 
presumed  consideration,  or  any 
other  .jnatter  or  thing  to  the  con- 
trary, notwithstanding. 
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should  be  held  that  a  chattel  {a)  interest  only  vested  in  the 
trustees.  Then  has  the  liability  ceased  ? — In  order  to  pay 
the  20/.  a  year  during  the  life  of  the  widow,  and  to  enable 
the  trustees  to  select  what  estates  they  should  retain  after 
T..  Sandy,  the  son,  became  of  age,  it  was  necessary  that 
the  fee  should  continue  in  them.  It  is  true  that  the  neces- 
sity for  such  retention  was  obviated,  by  the  fact  of  the 
wife's  having  died  in  the  life-time  of  the  testator,  but  the 
effect  of  the  clause,  as  denoting  the  quantity  of  estate 
which  the  testator  meant  to  devise  to  these  trustees,  is  the 
same.  But  supposing  that  only  a  chattel  vested  in  the 
trustees,  the  whole  interest  of  the  devisee  must  be  liable  to 
the  specialty  debts  of  the  devisor  absolutely,  and  not  merely 
during  the  continuance  of  the  estate;  as  otherwise  a  party 
indebted  in  a  sum  to  be  paid  in  future,  and  by  instalments, 
might  defeat  his  creditors,  or  might  materially  lessen 
their  remedy,  by  creating  a  number  of  successive  estates 
by  devise.  This  is  shewn  by  the  present  pleadings,  which 
admit  a  surplus  in  the  hands  of  the  defendant  Gough, 
arising  from  the  real  estate  of  the  obligor,  and  which  sur- 
plus, if  no  devise  had  been  made,  would  have  been  assets 
in  the  hands  of  the  heir  for  the  payment  of  this  debt ; 
whereas  it  is  here  contended,  that  such  surplus  belongs  to 
the  personal  representative  of  T.  Sandy,  the  son.  The 
trust  can  make  no  difference  as  between  the  creditor  and 
devisee,  and  the  latter,  according  to  the  doctrine  contended 
for,  would  be  equally  entitled  to  retain  such  surplus  to  his 
own  use. 


Carter,  in  reply.     There  was  no  breach  of  the  bond, 
during  the  continuance  of  the  defendant's  interest, 
(a)  See  Warier  t.  Hutchimon,     by  the  devise ;   but  it  was  neces- 


3  D.  &  R.  58,  1  B.  &  C.  721, 
in  which  this  Court  certified  to  the 
Vice-chancellor,  that  the  devisees 
under  circumstances  nearly  similar 
took  a  chattel  interest  only.  After 
this  case  it  seemed  hopeless  to 
contend  thatsm  estate  in  fee  passed 


sary  to  obtain  the  judgment  of  the 
Court  on  this  point,  lest  after  suffer- 
ing it  to  pass  tub  $Uentio,  the  plain- 
tiff might  be  told  upon  the  trial  of 
the  issue  of  riens  per  descent,  that 
It  was  open  to  the  heir  to  contend 
that  the  fee  was  in  Gough. 
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Bat  LET  J. — It  seems  to  me  that  the  plea  is  good^  and 
that  the  replication  is  no  answer  to  it.  This  is  not  the  case 
of  a  common  bond ;  this  bond  contains  no  penalty.  In 
the  case  of  lands  descended,  as  the  estate  passes  from  one 
heir  to  another,  the  liability  descends  with  it.  If  a  man 
devises  to  trustees  to  do  something  for  a  given  person,  when 
that  purpose  is  at  an  end,  the  estate  ceases.  This  will  is 
to  be  construed  as  if  the  provision  respecting  the  wife  had 
been  left  out,  she  having  died  in  the  life-time  of  the  testa* 
tor.  As  soon  as  the  interest  of  the  devisee  ceased,  his 
liability  ceased  also. 
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HoLROTD  J. — It  is  perfectly  clear  that  there  was  no 
estate  in  fee  in  the  devisees.  This  is  not  the  case  of  a 
common  bond.  The  profita  were  not  to  be  kept  to  meet 
the  growing  payments. 

LiTTLBDALE  J. — ^Tho  deviscc  took  only  a  particular 
estate,  and  a  devisee  of  a  particular  estate  is  only  liable  for 
profits  accruing  during  his  own  time.  If  this  had  been  a 
bond  with  a  penalty,  the  land  would  have  been  immediately 
liable.  If  all  arrears  accruing  in  the  life-time  of  the  testa- 
tor, and  during  the  particular  estate  were  paid,  the  defend- 
ant is  not  liable.  This  is  not  a*debt  accruing  in  jthe  life- 
time of  the  testator.  The  devise  would  be  fraudulent  if  it 
operated  to  prevent  the  creditor  from  recovering,  as 
against  the  heir.  If  we  were  to  hold  the  defendant  liable 
there  would  be  a  difficulty  as  to  the  mode  of  issuing  execu- 
tion. In  an  action  against  the  heir,  the  land  would  have 
been  liable  by  extent  only  (a)  ^  here  there  can  be  no  judg- 
ment against  the  land. 


Judgment  for  the  defendant  Gough. 


(fl)  By  3  &4  W.  &M.  c.  14, 
i,  3,  it  is  provided*  that  ^  for  the 
means  that  such  creditors  may 
be  enabled  to  recover  their  said 


debts  in  the  cases  before  men- 
tioned, every  such  creditor  shall 
and  may  have  and  maintain  his 
actum  of  debt  upon  his  said  bonds 
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and  ipccialties  against  the  heir  and 
heirs  at  law  of  such  obligor  or  ob- 
]igorSy  and  such  devisee  or  devi- 
sees, jointly,  by  virtue  of  this  act ; 
and  such  devisee  or  devisees,  shall 
be  liable  and  chargeable  for  a 
&lse  plea  by  him  or  them  pleaded, 
in  the  same  manner  as  any  heir 
should  have  been  for  any  false 
plea  by  him  pleaded,  or  for  not 
confessii^  the  lands  or  tenements 
to  him  descended."  The  facts 
stated  in  the  plea  of  the  defendant 
Gough  being  admitted  by  the 
replication,  no  general  judgment 
charging  the  defendant  personally, 
as  in  cases  where  the  heir  pleads 
a  false  plea,  2  Saund.  76,  could 
have  been  pronounced,  m  re^ct  of 
the  allegations  in  the  plea.  But 
in  Henningham^s  case,  Dyer^  344, 
the  reporter,  Sir  James  Dyer,  J., 
says,  that  if  the  profits  of  the  land 
descended  a  morte  patris  upfue  ad 
diem  brevis,  amount  to  sufficient 
to  satisfy  the  debt,  and  the  plaintiff 
will  shew  that  to  the  Court,  the 
plaintiff  shall  have  general  judg- 
ment and  execution  immediately. 


Though  every  contract  of  a  de- 
visor by  which  his  heir  would  have 
bound,. had  the  assets  been  suf- 
fered to  descend,  appears  to  be 
within  the  mischief  pointed  at  in 
the  preamble  (ante  45,  note  (d)); 
yet,  as  the  third  section  of  this 
statute  gives  an  action  of  debt 
only,  the  remedy  against  the  devi- 
see has  been  considered  to  be  con- 
fined to  those  cases  in  which  that 
form  of  action  is  maintainable. 
Thus  it  has  been  held  not  to  ex- 
tend to  a  covenant  for  title  entered 
into  by  the  devisor  upon  the  sale 
of  an  esUte,  Wilson  v.  Knubl^,  7 
East,  128;  3  Smith,  123,  S.C; 
2  Wms.  Saund.  8.  So  voucher, 
voarrantia  chart^y  annuity,  &c., 
would  no  doubt  be  considered  as 
falling  within  the  rule.  It  has 
however  been  held,  that  by  the 
giving  of  this  specific  remedy  by 
action  of  debt,  the  courts  of  Equity 
are  not  precluded  from  relieving 
the  creditor  against  the  devisee 
under  this  statute,  £q.  Ca.  Ab. 
149.  3  Bac.  Abr.  461,  Heir  and 
Ancestor  (F).  in  maiig. 
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1897. 

Bishop  and  another  v.  Pentland. 

X  HIS  was  an  action  of  a88amp«it«  tried  before  Hullock,      Tohcj  on 
B.,  at  the  last  Spring  assizes  for  Lancaster,  when  a  verdict  ^^^  ^^ 
was  fonnd  for  the  plaintiffs,  with  an  arrangement  as  to  ^^^  ^^ 
damages^  subject  to  the  opinion  of  the  Court  upon  the  general^  or 
foUowing  CSC  ?t^di& /?0. 

The  action  is  brought  upon  a  policy  of  insurance  on  the  voyage, 
goods  warranted  free  from  average,  unless  general,  or  the  drivw!  b7w- 
ship  be  stranded.    The  defendant  has  paid  into  Ck>urt  the  cessity  into  a 
sum  of  49/.  lU.  lid.,  being  the  amount  of  the  general  every ^i&e/^ 
average  on  the  goods.    The  plaintiffs  claim  for  a  parti-  whereshe was 
cular  average,  and  partial  loss,  under  the  following  circum--  the  qoay,  in 
stances.    On  the  21st  November,  1824,  the  ship,  in  which  ^^'fo^^jWp, 
the  goods  were  loaded,  was,  while  proceeding  on  her  of  her  bur- 
voyage  from  Liverpool  to  Gibraltar,  necessarily  obliged  as^nibasitaa- 
to  go  into  the  harbour  of  Ped,  in  the  Isle  of  Man,  which  ?*^^"  ^^'^^^ , 
is  a  tide  harbour,  and  dry  every  tide.    She  was  brought  being  sharp 
ia  by  some  fishermen  belonging  to  Peel,  who  had  gone  ^^*^^  ^^^ 
out  to  her  assistance,  and  under  whose  directions  she  was  the  pier  by  a 
moored  along  the  quay,  where  ships  of  her  burthen  and  J^  head 
build,  coming  into  the  harbour  of  Peel,  usually  are  moored,  which  the 
and  in  as  safe  a  situation  as  could  be  found.    Tlie  ship  to  be  sufS- 
was  a  very  sharp  built  ship,  which  rendered  it  necessary,  ?®°^  though 
in  addition  to  the  usual  moorings,  to  lash  her,  by  a  tackle  ed  to  bv  the 
fastened  to  the  mast,  to  posts  upon  the  pier,  to  prevent  KouiAttli*^ 
her  fidling  over  upon  the  tide  leaving  her.     For  this  ahipin.  When 
purpose  one  of  the  fishermen,  and  acting  as  pilot,  named  the  rorc  broke' 
John  Satfh,  asked  the  mate  of  the  vessel  for  a  rope,  who  ^^  ^^  ^>P 
gave  him  one,  and  which  rope  one  of  the  witnesses  stated  bilged,  smd 

that  the  mate  informed  him  was  a  new  rope,  Uioush  the  ^^  8^'  i>» 

'  ^  consequence 

witness  did  not  see  it.    The  fisherman  objected  to  it,  weredamaged. 

If  the  rope 
had  not  broken,  the  accident  would  not  have  happened :— Held,  that  the  ship  was 
•Inmded,  within  the  mtaning  of  tiie  policy. 

Stranding^  is  where  a  ship,  by  an  accident,  and  out  of  the  ordinary  coarse  of  her  voy- 
age, gets  tipon  the  strand,  and  receives  injury  in  consequence.  Negtigenoe  of  the  crew 
does  not  discharge  the  underwritersi  if  the  loss  is  occasioned  by  one  of  the  perils  insured 
against. 

VOL.  I.  B 
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stating  that  it  was  insufficient  for  the  purpose  intended  ; 
to  which  objection,  the  mate  replied^ ''  that  it  was  sufficient 
to  drag  the  mast  out ;"  and  the  rope  was  thereupon  made 
use  of  in  lashing  the  vessd  to  the  pier.  The  state  of  the 
harbour  whero  theTesael  lay  would  have  had  no  effect  upon 
the  vessel,  if  she  had  been  properly  laahed^and  the  vesa^ 
would  have  sustained,  no.  damage  in  the  harbour,  if  tb^ 
rope  and  lashing  had  not  given  way  ;  and  which  rope  wa^ 
used  contvary  to  the  opinian  of  the  said  John  SayUp  .On 
the  morning  of  the  23rd  November,  when  the  tide  was 
out,  the  tackle,  by  which  the  ship  was  lashed  to  the  posts, 
broke,  and  the  thip  fell  over  upon  her  side,  by  whi^h  &h^ 
was  $tove  in  and  greatly  injured.  .But  for  the  breaking 
of  the  tackle,  the  ship  would  have  remained  in.  the  sam^ 
situation  that  ships  usually  are  in  Peel  harbour^  during 
ebb,  and  no  accident  would  have.occun^ed. 

The  question  for  the  opinion  pf  the  Court  is,  wheth^ 
the  situation  of  the  ship,  after  her  falling  over,  constituted 
a  stranding,  within  the  meaning,  of  tb^  policy.  If  the 
Court  shall  be  of  opinion  that  thei^  was  such  a  strandii^ 
the  verdict  is  to  be  entered  for  the  plaintiffs ;  if  ptherwisQ, 
for  the  defendant. 

JP.  Pollock,  for  the  plaintiff.  This  was  a  clear  case  of 
stranding,  within  the  meaning  of  the  policy.  The  situar 
tion  of  the  vessel  must  b^  considered  without  reference  to 
the  sufficiency  or  insufficiency  of  th^  rope  by  which  she 
was  lashed  .to  the  quay.  The  crew  mc^y  have  been  guilty 
of  n^igenoe  in  furnishing  an  insufficient  rope,  and  the 
damage  to  the  goods  may  have  been  repsKAely  occasioned 
by  that  negligence ;  but  that  circumstaiiCQ  viriU  not  afiSeet 
the  plaintiff's  right  to  recover  against  the  (Lnderwrit^rs^if 
^he  ship  was  atrandedj.  and  the  dsmage  was  immediately 
occasioned  by  perils  of  the.  sea.  For  this  position  there 
are  two  decisive  authorities ;  Busk  v»  The.Royai  Extliang$ 
,  Assurance  (a},  wh^re  it  was  held,  that  in  an  action  OH. a^ 
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"fxdicy  on  a  ship,  which,  among  other  riaks,  tha  under*        \9tr. 

writers  insured  against  fire,  and  barratry  of  the  master  and       Bishop 

mariners,  they  were  liable  for  a  loss  by  fire  occasioned  by  <>■ 

the  negligence  of  the  master  and  marinenr  and  Walker 

Maiiland{a),    where  it  was  held  that  the  underwriters 

on  a  policy  were  liable  for  a  loss  arising  immediately  from 

fierils  of  the  sea,  such  as  the  winds  and  waves,  although  vei> 

motely  from  the  loismanagement  and  negligence  of  the  mas<> 

ter  and  mariners.  Then  the  recent  case  of  Barrow  v.  Beli(S) 

is  an  express  authority  for  saying  that  the  ship  in  this  case 

was  stranded,  and  that  the  damage  was  occasioned  imme* 

diately  by  perils  of  the  sea.    There,  die  policy  was  on 

goods,  with  a  warranty  against  average,  unless  general,  or 

the  ship  should  be  stranded.    On  the  voyage,  the  ship 

was  driven  by  stress  of  weather  into  a  harbour,  at  thd 

mouth  of  «4|iefa  she  strudc  upon  an  anchor,  and  was  iti 

danger  of  sinking :    to  prevent  which  she  was  warped 

higher  up  in  die  harbour,  where  she  took  the  ground,  and 

lematned  fast  half  an  hour :  and  it  was  held,  that  the  ship 

was  stranded^  widiin  thQ  mewing  of  the  p<4icy.    Here  the 

ship  was  driven  into  the  port  by  stress  of  weather ;  when 

the  tide  ebbed  out,  she  was  left  dry ;  and  while  in  that 

Mtnation  she  feU  over,  in  consequence  of  which,  when  the 

tide  rose  again,  the  goods  were  wetted.    It  was,  therefore, 

eleariy  a  peril  of  the  sea  that  immediately  occasioned  the 

damage.    A  former  case  of  Carruthert  v.  SydMbothan^c), 

eomes  still  nearer  to  the  present  in  its  facts,  though  it  is 

not  stronger  in  principle.    There,  a  ship,  being  under  the 

conduct  of  a  pilot,  in  her  course  up  the  liver  to  Liverpool, 

was,  agtioet  the  adviee  of  the  master,  fastened  at  the  pier 

of  the  dock-basin,  by  a  rope  to  the  shore,  and  lefit  there,' 

and  she  took  the  ground,  and  when  the  tide  left  her,  fell' 

over  on  b^'side  and  bilged ;  in  consequence  of  which,  when 

the  tide  rose,  she  filled  with  water,  and  the  goods  were 

W(st^  and  damaged :  and  it  was  held,  that,  this  was  a 

(a)5B.  &A.in.  (c)4M.^^-^^ 

(*)7D.  &R,.^4^  4B.  &C,  730.   .  ' 

e2 
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1^7-        stranding  to  entitle  the  assured  to  recoTer  for  an  average 
Bi$BOP       ^^^^  ^P^^  ^^^  goods. 


PSMTLAIU^ 


Kaye,  contrit.  First,  this  was  not  a  stranding  within 
the  meaning  of  the  pdicy ;  and  secondly,  even  if  it  was,  the 
loss  was  occasioned  by  the  negligence  of  the  crew,  and 
not  by  perils  of  the  sea,  and  therefore  the  defendants  are 
not  liable.  Bunk  v.  tht  Royal  Exchange  Assurance  (a), 
does  not  at  all  apply,  because  there  the  loss  was  occasioned 
by  fire,  which  was  one  of  the  risks  expressly  insured 
against.  In  Carruthers  v.  Sydebptham  (b)^  the  mooring  of 
the  vessel  was  an  act  done  against  the  advice  of  the 
master ;  here  the  ship  was  moored  in  the  usual  and  proper 
way,  and  with  the  concurrence  of  the  crew ;  so  that  the 
two  cases  are  materially  different.  It  is  impossible  to  say, 
that  the  loss  in  this  case  was  occasioned  by  perils  of  the 
sea ;  or  that  the  vessel,  being  left  dry  in  the  harbour,  by 
the  ordinary  ebbing  of  the  tide,  was  a  stranding.  Heame 
V.  Edmonds  (c)  was  precisely  like  this  case.  There  the 
vessel,  in  the  course  of  her  voyage  up  the  Cork  River,  was 
left  dry  by  the  ebbing  of  the  tide,  and  while  in  that 
situation  received  damage ;  and  that  was  held  not  to  be 
a  stranding ;  and  that  case  was  cited,  and  its  authority  not 
impeached,  in  Barrow  v.  Bell  (if).  In  Walker  v.  Maii" 
land  (e)t  the  negligence  of  the  master  and  mariners  was 
the^temote  cause  of  the  damage;  but  here  it  was  the 
immediate  and  only  cause;  for  if  the  ship  had  been 
secured  with  a  sufficient  rope,  the  accident  would  not  have 
happened.  Thompson  v.  Whitmore  (/),  is  an  authority  to 
shew,  that  the  loss  here  was  not  occasioned  by  perils  of 
the  sea;  for  there  the  ship  was  hove  down  on  a  beach, 
within  the  tide-way,  to  repair,  and  was  thereby  bilged  and 
damaged;  and  it  was  held  that  that  was  not  a  loss  occa- 
sioned by  perils  of  the  sea« 

(a)  2  B.  &  A.  73.  (<0  7  D.  &  R.  244.    4  E  &  C. 

(6)4M.,&;S.77.  730. 

(c)  4  J.  B.  Moore,  15.  1B.&         (e)  5  B.  &  A.  171. 
B.  388.  (/)  3  Taunt.  227. 
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F.  Pollock,  in  reply.  This  case  is  perfectly  distin- 
guishable from  Hearne  ▼.  Edmonds,  because  there  the  ship 
was  in  the  ordinary  coarse  of  her  voyage  when  she  took 
the  ground,  and  her  being  left  dry  was  no  more  than  oc- 
curred necessarily  to  every  ship  that  went  up  the  Cork 
River ;  so  that  if  that  had  been  held  a  stranding,  it  must  as 
a  consequence  have  been  held,  that  every  ship  going  up 
the  Cork  River  was  stranded ;  but  here  the  ship  was  out 
of  the  ordinary  course  of  her  voyage,  and  was  driven  into 
the  harbour  by  stress  of  weather.  It  is  true,  that  in 
Carruthers  v.  Sydebotham  (a),  the  mode  in  which  the 
vessel  was  moored,  was  adopted  against  the  advice  of  the 
master ;  but  there  is  nothing  in  that  case  to  shew,  that  the 
underwriters  would  have  been  held  discharged  from  liability 
even  if  there  had  been  negligence  on  the  part  of  the  crew ; 
and  Busk  v.  the  Royal  Exchange  Assurance  (6),  and 
Walker  v.  Maitland  (c),  were  both  decided  subsequently 
to  that  case.  But  Rayner  v.  Godmond  {d)  is  a  still  more 
recent  decision  on  the  same  point.  There,  during  the 
course  of  a  voyage  on  an  inland  canal,  it  became  necessary, 
in  order  to  repair  the  canal,  to  draw  off  the  water ;  and 
the  ship,  in  consequence,  having  been  placed  in  the  most 
secure  situation  that  could  be  found,  when  the  water  was 
drawn  off,  took  the  ground  by  accident  on  some  piles, 
which  were  not  previously  known  to  be  there ;  and  it  was 
held  that  this  was  a  stranding,  the  accident  not  having 
happened  in  the  ordinary  course  of  a  voyage.  And 
Bayley,  J.,  in  that  case,  observed,  that  the  two  cases  of 
Hearne  v.  Edmonds  (e)  and  Carruthers  v.  Sydeboiham^'were 
reconcileable,  and  that  the  true  construction  was, ''  that 
where,  in  the  ordinary  course  of  the  voyage,  the  ship  must, 
go  on  the  strand,  the  underwriter  is  exempt ;  but  where  it 
arises  from  an  accident,  and  out  of  the  ordinary  course, 
he  is  liable."    There  is  another  authority  to  shew  that  the 

(a)  4  M.  fc  S.  77.  (d)  5  B.  &  A.  225. 

(6)2B.&A.73.  (e)  4  J.  B.  Moore,  15.     1  B.& 

(c)5B.&A.171.  B.38d. 


CASES   IH    THE*  KING  S    BENCH, 

loss  bere  W9B  occasioned  by  perils  of  the  sea.  Fktcher  v. 
InglU  (a).  There,  a  transport,  in  government  serricei  was 
insured  for  twelve  months,  during  which  service  she  was 
ordered  into  a  dry  harbour,  the  bottom  of  which  was 
uneven,  and  on  the  tide  having  left  her  she  received 
damage  by  taking  the  git>und ;  and  it  was  held,  that  this 
was  a  loss  by  perils  of  the  sea. 

Bat  ley,  J* — ^There  are  two  questions  here.  First,  was 
the  ship  stranded,  within  the  meaning  of  the  policy? 
Secondly,  if  she  was,  still,  was  there  such  negligence  on  the 
part  of  the  crew  as  exonerated  the  underwriters  from 
their  liability  ?  Now,  with  respect  to  negligence,  the  two 
cases  cited,  in  the  first  instance,  by  Mr.  Pollockf  are  in 
my  opinion  decisive  to  shew,  that  the  negligence  or  misr 
management  of  the  master  or  mariners  will  not  discharge 
the  underwriters,  provided  the  loss  is  occasioned  by  one  df 
the  perils  against  which  they  have  insured.  Then,  the 
only  question  here  is,  whether  the  loss  was  occasioned  by 
perils  of  the  sea,  or,  in  other  words,  whether  the  ship  was 
stranded.  I  consider  the  fair  meaning  of  the  word 
*^  stranded, '  to  be,  where  the  ship,  by  an  accident*  and  out 
of  the  ordinary  course  of  the  voyage,  gets  upon  the  strand, 
and  receives  injury  in  consequence.  If  that  is  a  corredt 
definition,  Heame  v.  Edmondi  (6)  was  properly  held  not  to 
be  a  caseof  stranding,  because  there  the  ship  was  not  out  of 
the  ordinary  course  of  her  voyage,  and  she  got  upon  the 
strand  not  by  an  accident,  but  necessarily  and  ordinarily,  in 
common  with  every  ship  that  makes  the  voyage  up  the  Cork 
River.  But  Carrutkers  v.  Sydebotham{c)y  Rayner  v.  Qod^ 
mond  (d),  and  a  case,  not  cited,  of  Hodgson  v.  Makolm{e), 

(a)  2  B.  &  A.  315.  harbour  to  another,  it  became  ne- 

(h)  4  J.  B.  Moottc,  15.   1  Bred,  cessary  to  send  two  of  the  crew  on 

BiB^.  388.  ^ore  to  make  fast  a  new  line>  and 

(c)  4  M.  &  S.  77.  cast  off  the  rope  by  which  the  ship 

(d)  5B.  &A.  225.  was  made  iaist;   those  two  men 

(e)  t  N.  R.  336.    There,  in  mo-  being  immediately  impmsied  and 
ving  a  ship   from  one  pari  of  S  carried  away,  tad  not  being  al- 
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w0r6  properly  hdd  to  b^  cMeB  of  ethmdiiig^  wtihin  the  i^^r. 
defiaition  tlwt  I  bave  given  of  that  word,  and  seem  bwop 
to  me  to  gofern  thui  case.  Upou  the  ground*  therefore^  ^  _v- 
&nt,  that  the  negligenee-of-the  crew  doea  not  db^ 
charge  the  underwriters,  where  the  loss  ia  occasioned  by  a 
peril  insured  against;  and  secondly,  that  this  ship  was 
stranded  by  an  aoddent,  and  out  of  the  onlinary  course  of 
bar  voyage,  and  the  goods  damaged  in  consequence,  that 
being  a  peril  insured  against,  I  am  of  opinion  that  the 
defendants  are  liable  upon  this  policy,  and  that  the 
{daintiff  is  entitled  to  judgmeot. 

HoLRo  YD,  J.,  and  Little  j>a  t£,  J.,  conouired. 

Judgment  for  the  plainliE 

lowed  by  the  press-gang  to  cast  was  lost;  and  it  was  held,  that 
off  the  rope  in  question,  the  ship,  tins  was  a  loss  by  perils  of  the  sea, 
ia  consequence,  went  ashore  and     within  the  policy. 


Hoi.]»£BNsas  and  another,   AssigBees  of   FoxToir,  a 
Bankrupt,  u.  Collimson  and  another.  . 

1  ROVER- — At  the  trial  before  Barley,  J.,  at  the  York-      A  whar- 

shire  Lent  Assizes,  1826,   a  verdict  was  found  for  the  fio«e'*»*»  not 

•*         •       •      1  .  '       ^general 
plaintiffs,  with  an  arrangement  as  to  the  damages,  subject  lien  in  re- 

to  the  opinion  of  the  Court  upon  the  following  case :—        JourLe  and 

iThe  plaintiffs  are  the  assignees  of  Thomas  Foxion,  a  wathouMe- 

bankrupt.    The  defendants  are  wharfingers,  and  owners  of  by  agVeement, 

a  wharf  and  warehouse,  at  Hull.    The  bankrupt  was  a  express  or  im- 

merchant  at  Hull,  and,  previously  to  his  bankruptcy,  from  ral,  continued, 

time  to  time,  landed  goods  at  the  defendants'  wharf,  and  pufg^"^^^ 

placed  them  in  their  warehouse,  part  of  which  were  deli-  may  be  evi- 
dence of  such 
agiMment;  bat  where  the  right  is  disputed  in  the  place  where  the  wharfinger  lives,  he 
cannot  set  it  up  against  a  customer,  unless  he  has  previously  given  him  notice  that  he 
'WiH'4bal  only  upon  those  teims. 
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1827.        Tered  by  the  defendants  to  the  bankrupt  before  his  bank* 
HowutvEss   ^''^P^^^y*    ^^  ^^  ^^^^  ^^  Foxton*s  bankruptcy,  there  were 
V.  lying  in  the  defendants'  warehoase  9  tons,  4  cwt.,  3  qra« 

C0UI1I80V.  ^^  27  lbs.  of  flax,  and  848  bags  and  20  bundles  of  mats,  the 
property* of  Foston.  The  flax  was  the  remainder  of  a 
larger  parcel,  of  17  tons,  5  cwt.,  2  qrs*,  and  15  lbs.,  which 
had  been  landed  at  the  defendants'  wharf,  placed  for  some 
time  in  their  warehouse,  and  in  part  delivered  to  Foxtan, 
previously  to  his  bankruptcy.  At  the  time  of  the  bank* 
ruptcy,  there  was  due  to  the  defendants  by  Foxton,  the 
sum  of  72/.  14s.  2J.,  which  included  not  only  the  charges 
due  to  the  defendants,  for  the  wharfage,  labourage  (which 
comprises  landing,  weighing,  and  delivery),  and  rent,  of 
the  entire  17  tons,  6  cwt.,  2  qrs.,  and  16  lbs.  of  flax,  and 
the  bags  and  mats,  but  also  charges  of  the  same  nature 
due  to  them  in  respect  of  other  goods,  which  had  been 
delivered  to  Foxton  before  his  bankruptcy.  After  that 
event,  and  before  the  commencement  of  this  action,  the 
plaintiffs  tendered  to  the  defendants  the  sum  of  41/.  lOs* 
3d.,  which  included  the  entire  amount  of  all  charges  due  to 
the  defendants  for  wharfage  generally,  and  also  all  charges 
of  every  kind  (including  wharfage,  labourage,  and  rent), 
up  to  the  time  of  the  tender,  due  to  them  in  respect  of  the 
entire  17  tons,  6  cwt.,  2  qrs.,  and  15  lbs.  of  flax,  and  the 
bags  and  mats,  and  demanded  of  the  defendants  the  de^ 
livery  of  the  flax,  and  bags,  and  mats,  then  in  their  pos- 
session. This  the  defendants  refused,  claiming  a  general 
lien  on  the  goods  for  wharfage,  labourage,  and  rent,  while 
the  plaintiffs  insisted  that  their  general  lien  extended  to 
wharfage  charges  alone,  and  not  to  labourage,  or  rent. 
It  was  agreed  by  both  parties,  plaintiffs  and  defendants, 
that  it  should  be  taken  as  proved  that  in  many  instances 
where  proprietors  of  goods  have  become  insolvent,  the 
wharfingers  in  Hull  had  claimed  to  have  a  lien  on  the 
goods  in  their  possession  for  the  amount  of  their  running 
account  with  such  insolvents,  comprising  therein  charges 
for  wharfage,  labourage,  and  rent,  not  only  of  the  goods 
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then  in  the  wharfinger's  poasession^  bat  of  sach  as  had  1837. 
been  delivered  before  the  owner's  insolyency,  and  which 
claim  had  been  acquiesced  in  and  paid  by  the  insdvents, 
or  the  persons  legally  representing  them ;  bat  that  in  other 
instances  such  claim  for  general  lien  had  been  made»  and 
not  acquiesced  in,  and  the  same  has  long  been,  and  con* 
tinnes  to  be^  a  disputed  point :  but  that  the  instances  of 
acquiescence  in  the  claim  greatly  preponderate.  And  it 
was  further  agreed,  that  the  Coort  might  draw  such  in* 
fereuce  from  these  facts  as  a  jary  might  have  drawn. 

The  question  for  the  opinion  of  the  Court  is,  whether^ 
under  the  circumstances,  the  defendants  have  a  general 
Hen  on  the  flax,  and  bags,  and  mats,  now  in  their  posses- 
sion, for  the  amount  of  the  charges  denominated  labourage 
and  rent,  due  to  them  by  FaxtaUf  at  the  time  of  his  bank- 
ruptcy, or  any  part  thereof  If  the  Court  shall  be  of 
opinion  that  they  have  not  such  general  lien,  the  verdict  is 
to  be  entered  for  the  plaintiffs,  subject  to  the  arrangement 
made  between  the  parties.  If  the  Court  shall  be  of  a 
contrary  opinion,  a  nonsuit  is  to  be  entered. 

P.  PoUockt  for  the  plainti£b.  The  tender  made  by  the 
assignees  to  the  defendants,  in  respect  of  their  claim  upon 
the  bankrupt,  was  su£5cient  in  amount ;  for  the  defendants 
had  no  general  lien  upon  the  bankrupts'  goods,  beyond 
their  charge  for  wharfage.  The  Courts  have  always  taken 
a  distinction  between  general  and  specific  hens.  When 
the  real  nature  of  that  which  is  called  a  general  lien  is 
considered,  the  phrase  will  appear  hot  to  be  a  very  correct 
one.  A  lien  means  a  right  to  hold  the  goods  of  another, 
as  a  security  for  the. payment  of  money  due  for  labour  and 
materials  expended  on  those  goods.  A  lien  to  that  extent 
is  a  specific  lien,  a  right  founded  in  equity  and  reason,  and 
as  such  has  always  been  favoured  by  the  Courts.  But  a 
lien  going  beyond  that  extent,  that  is  a  general  lien,  is 
more  in  the  nature  of  a  pledge,  where  one  man  pawns  his 
goods  to  another  as  a  security  for  all  claims  which  that 
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iB3r.        Other  has  upoii  hila ;  which  has  always  been  legarded  by 

iioLDBmNBSs   *®  Courts  with  jealousy,  and  has  always  been  required  to 

v^  be  strictly  proved.    In  BMuhforthv.  Hadfidd  {a\  it  seems 

to  have  been  admitted,  that  a  lien  claimed  for  a  genenA 

balance  is  not  founded  on  the  common  law»  but  that  suoii 

allien  may  arise  by  ccmtract ;  and  that  usage  of  trade*  if 

general,  uniform,  and  long.  estaUished,  is  evidence  of  such 

a  contract.    But  it  was  decided  there,  that,  as  general 

Uena  are  not  to  be  favoured,  the  party  who  sets  up  such  a 

claim  .ought  to  make  out  a  very  strong  case;  and  that 

evidence  of  a  few  recent  instances  of  detainer  of  goods  for 

a  general  balance,  is  not  sufficient  to  furnish  an  inference, 

that  (he  owner  of  the  goods  had  knowledge  of  the  usage, 

and  so  to  warrant  the  conclusion,  that  he  contracted  with 

reference  to  it,  and  adopted  the  general  lien  into^  the  pam 

ticular  contract    Then,  as  the  claim  made  by  tl^sse  de4 

fendants  is  not  to  be  favoured,  but  is  to  be  strictly  proved^ 

and  as  usage  (the  Only  evidence  in  support  of  it)  is  only 

evidence  of  an  agreement ;  let  this  case  be  tried  by  that 

test.    The  case,  finds  that  the  claim  joC  general  lien  has 

long  been,  and  continues  to  be,  a  disputed  point  in  Hull ; 

that,  in  some  instances,  it  has  been  acquiesced  in»  and  in 

others  not;  but  that  the  instances  of  acquiescence  greatly 

preponderate.    If  ow  that  is  not  sufficient  evidence  of  usage» 

even  to  be  left  to  a  jury,  so  as  to  raise  the  presumption 

of  the  bankrupt  having  agreed  to  adopt  the  general  lien 

into  his. dealings  with  the  defendants.    There  must  be 

either  an  actual  penional  acquiescence  in  the  claim  by  the 

party  charged ;  or,  such  a  general,  uniform,  established^ 

9od  notorious  acquiescence  in  it  by  the  trade,  as  fixes  the 

party  with  a  knowledge  nf  the  usage,  and  with  the  adop» 

tion  of  it  into. his  own.  dealings.   .  But  there  is  neither  of 

those  in  the  present  case.    Every  person  dealing  with  a 

wharfinger  has  a  right  to  make  his  own  bargain  with  him? 

and  the  practice,  even. of  the  majority  of  persons  in  the 

same  trade  and  neighbourhood,  is  not  binding  upon  a  par« 

(«>  e  East,  519.  7  Eut,  234.     And  lee  S  Sai&634,  r.    3  SsBitb,  3Si, 
S.  C.    Selw.  N.  P.  403, 1383,  7th  Ed. 
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ticular   individaal.      Here^^  the  ge&elrfeil  lien  for  wbaff* 

tige  is  not  disputed ;  but  labourage  is  part  of  wharfiige^    liowmttu 

and  then  the  charge  for  the  one  inchides  the  other.    But  ^ 

if  that,  like  warehouse  rent,  is  a  distinct  charge,  a  lien 

in  respect  Of  it  cannot  be  supported,  azo^  by  special 

agreement^  or  invariable  usage;    neither  of  which  hare 

been  proved  to  fexist  in  this  case* 

Purke^  contrite  A  wharfinger's  general  lien  extends  to 
M  charges  connected  with  his  business  as  a  wharfinger* 
The  authorities  in  support  of  this  position  are  yery  strongs 
In  Naflorr.Mangle^a),  it  was  contended,  that  a  wharfinger 
had  a  lien  fbr  his  general  balance  ;  and  Lbrd  Kenytm  said^ 
**  the  usage  in  the  present  case  has  b^n  prored  so  often, 
that  it  must  be  considered  as  a  settled  point,  that  wharfs- 
ingers  have  the  hen  contended  for."  In  Sptaft  ▼• 
Hariljf  (6),  Lord  Eidon^  upon  the  authority  of  the  pre«- 
ceding  case,  held,  that'  a  wharfinger  had  a  lien  for  his 
general  balanoe,  and  that,  although  the  balance  was  of 
BKNTe  than  six  3^ars  standings  the  whaifinger  might  relain 
the  goods  by  virtue  of  his  general  lien,  for  the  debt  wab 
not  discharged  by  the  Statute  of  Limitations,  but  the 
remedy  only.  So  in  Richardstm  v.  Goa  (c).  Lord  A  hank^ 
said, ''  the  plaintiff  tendered  to  the  defendant  the  fVeight 
and  charges  on  the  goods  in  question,  which  the  lattei* 
itfnsed,  intending,  that  by  the  custom  of  the  trader, 
which  is  now  become  part  of  the  contract  between  wharfs 
ingeta  and  their  customers,  he  was  entitled  to  retain  them 
for  his  general  balance  due  from  Wihon  (the  consignee  of 
Vtkt  goods).  It  is  true,  that  a^  between  the  defendant  and 
WiUon^  if  the  former  had  received  the  goods  on  Wihon*^ 
account,  and  as  belonging  to  Jiim,  the  defendant  would 
have  bed  a  right  so  to  retain  them.'^  There  is  quite  enough 
stated  upon  the  face  of  this  case  to  shew  that  a  getieral 
usage  has  prevailed  in  Hull,  for  wharfingers  to  have  tome 
lien  upon  the  goods  in  their  hands.     It  is  found,  undoubt- 

(a)  1  £tp.  100.  (ft)  3  Bsp.  81 .  (c)  3  B.  &  P.  1  i^. 
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edly,  that  whether  that  lien  should  or  should  not  extend 
to  labourage  and  warehouse-rent,   has  been  a  disputed 
_     «•  point :  but  it  is  also  found»  that  the  instances  of  acqui- 

escence  in  the  lien  to  that  extent  have  greatly  prepon- 
derated, which  shews  that  the  claim  of  a  lien  to  that 
extent  must  have  been  unirersally  made.  Then,  as  the 
claim  has  been  universally  made,  and  has  in  a  great 
majority  of  instances  been  acquiesced  in,  there  is  evidence 
upon  which  a  jury  would  have  been  warranted  in  findings 
that  there  was  a  general  usage  in  favour  of  the  lien  claimed 
by  the  defendants ;  and  the  case  admits  that  the  Court 
may  draw  the  same  inference  from  the  facts  found  in  it, 
as  a  jury  might  have  drawn.  It  was  held  in  Rushforth  v. 
Hadfield  (a),  that  the  lien  of  a  common  carrier,  for  his 
general  balance,  might  arise  from  an  implied  agreement* 
to  be  inferred  from  the  general  usage  of  trade ;  and  the 
same  rule  applies  to  a  wharfinger ;  for  he  is  a  species  of 
carrier,  having  similar  duties  to  perform  in  landing, 
weighing,  and  delivering  the  goods  entrusted  to  his  care ; 
and  entitled  therefore,  to  enjoy  similar  privileges.  The 
xecent  case  of  Rex  v.  Humphery  (6),  where  a  wharfinger 
set  up  a  lien  against  the  crown,  goes  the  whole  length  of 
the  present  argument*  It  was  there  held,  that  ''  a 
wharfinger's  general  lien  on  the  goods  of  his  customer  in 
his  possession  for  his  balance,  in  respect  of  freight  and 
wharfage,  due  before  the  teste  of  an  immediate  extent, 
issued  against  such  customer,  being  the  crown's  debtor, 
should  prevail  against  the  extent."  It  was  doubted 
"  whether,  a  wharfinger's  lien  for  warehouse-room  stood 
on  the  same  footing ;"  but,  ''  where  a  whafinger  detained 
goods  on  his  premises,  seized  there  under  an  immediate 
extent,  in  respect  of  a  lien  for  wharfage,  which  was  after- 
wards established;  his  claim  for  warehouse-room,  from 
the  teste  of  the  extent  till  the  forcible  removal  of  the 
goods,  was  allowed."  The  claim  for  wharfage  is  admitted 
in  this  case,  and  there  is  no  reason  why  the  claim  for 
(fl)  «  East,  519.  (ft)  1  M'Clel.  &  You.  \rZ. 
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kbourage  and  warehouae-toom  should  not  stand  upon  the        1827. 
same  footing.      They  are  equally  necessary  to  the  pre-  ..  *-^'^' 
servation  of  the  goods  committed  to  the  wharfinger's  care»  «. 

and  equally  form  a  part  of  his  duty ;  for  the  mere  act    ^"•***®''' 
of  landing  the  goods  upon  his  wharf,  unless  he  afterwards 
housed  them  in  his  warehouses^  and  kept  them  there  in 
good  order,  would  be  a  very  inadequate  performance  of 
his  duty  to  the  owner. 

Bay  LEY,  J. — ^Where  a  wharfinger  sets  up  a  claim  of 
general  lien,  the  onus  is  upon  him  to  prove  his  claim  die* 
tinctly.  The  usage  of  that  particular  trade  may  differ  at 
different  places.  Where  a  general,  continued,  and  undis* 
puted  usage  in  farour  of  the  lien  is  clearly  established,  the 
inhabitants  of  the  place,  dealing  with  the  wharfinger,  must 
be  presumed  to  know  the  usage,  to  acquiesce  in  it,  and  to 
adopt  it  into  their  dealings.  But  the  acquiescence  in  the 
usage  must  be  general ;  a  majority  of  instances  is  not  suffi- 
cient to  render  it  binding  upon  every  individual.  The 
wharfinger,  living  and  carrying  on  business  in  a  particular 
neighbourhood,  is  acquainted  with  the  usage  of  trade 
there ;  the  lex  lod,  if  I  may  use  the  term,  is  known  to 
him ;  and  if  any  doubt  or  dispute  arises  about  it,  he  has 
it  in  his  own  power  to  protect  himself,  by  expressly  stipu* 
lating  that  he  will  deal  upon  those  terms,  and  no  other. 
Usage  is  no  more  than  evidence  of  an  agreement  to  deal 
upon  particular  terms.  In  this  case  the  wharfinger  knew 
that  the  right  to  a  general  lien  for  labourage  and  warehouse- 
rent  was  a  disputed  point;  therefore  it  was  his  duty  to 
communicate  to  every  one  of  his  customers,  that  he  insisted 
upon  his  right  to  such  a  lien :  and  where  he  has  not  done 
so,  he  cannot  set  up  the  right.  It  appears  that  in  Hull, 
where  these  parties  resided,  the  instances  of  acquiescence  in 
the  general  lien  greatly  preponderated ;  but  that  is  not 
enough:  a  man  may  acquiesce  through  ignorance,  or, 
where  the  sum  in  dispute  is  small,  he  may  prefer  the  sacri- 
fice of  the  money  to  the  inconvenience  of  a  law  suit.   Upon 
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^^^91-        the  principle  that  no  express  agreement^  and  nd  universal 
HowwHiiM    "»««>  '^^  favour  of  the  defendants'  claim,  exists  in  this 
V'  case,  but  that,  on  the  contrary,  they  knew  the  point  to  be 

a  disputed  one,  and  therefore  ought  to  have  communicated 
to  the  bankrupt  that  they  meant  to  insist  upon  the  right, 
I  am  of  opinion  that  they  cannot  now  set  up  the  right, 
and  consequently,  that  the  verdict  must  be  entered  for  the 
plaintiiTs. 

HoLROYD,  J.-— I  am  of  the  sameopinion.  Nothing  but 
an  agreement,  express,  or  implied,  can  entitle  the  defends 
ants  to  the  right  which  they  claim.  Usage  may  amount 
to  an  implied  agreement,  wliere  it  is  generally  acquiesced 
in;  but  in  Hull,  where  these  parties  live,  it  has  not  beau 
generally  acquiesced  in,  but  the  right  itself  is  a  disputed 
fioint.  Then,  here  there  is  no  agreement,  express  or  implied, 
in  support  of  the  lien,  and  therefore  the  defendants  cannot 
insist  upon  it. 

LiTTLEDALE,  J.*^I  am  slso  of  the  same  opinion.  There 
may  be  no  doubt  as  to  the  wharfinger's  right  of  general 
lien  for  wharfage,  but  that  will  by  no  means  comprehend 
a  lien  for  warehouse-room  or  laboarage,  without  some  agree- 
ment, express  or  implied*  Here,  so  far  (rwn  there  being 
any  agreement  on  the  subject,  it  appears  that  the  matter 
has  kng  been,  and  still  is,  a  disputed  point.  If  the 
whaffinger's  lien  oould  be  extended  in  the  way  now  asked 
for,  that  of  the  carrier  might  with  equal  propriety  be  en-^ 
Ifltrged  in  the  same  degree ;  for  he  frequently  acts  in  Hie 
capacity  of  a  warehouseman. 

Judgment  for  the  Plaintiffs. 
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tatr. 


NoYE  1^  Reed. 

Trespass  for  Ineftluiig  and  entering  a  ^ertaiacloee     Where,  in 

called  the  Garden,  and  other  closes  of  plaintiff,  and  sub-  ciamm]!!^, 

T«rting  and  carrying  away  the  soil.    Pl^,  not  guilty,  and  j^^PPf*'^^ 

isane  thereon*     At  the  trial  before  Burroughs  J**  the  case  and  defend. 

ms  this:— The  plainUff  and  defendant  both  rented  pre^  an^respec- 
•^  *         lively,  occa« 

mises  of  the  same  landlord,  a  Mr.  Nichola$^     The  de^  pied  lands, 

fendant  held  his  premiseai  which  oooiisted  of  the  entire  the^Se^and- 

farm  and  estate  of  Trenarth,  except  a  dwelling-house^  lord,  and  abuu 

garden^  lawn  and  field,  under  an  unexpired  lease  for  21  enf  s^des  of  a 

years  granted  to  his  father  by  Mr.  NicAohs.    The  plaintiff  jj^^  (,j^^ 

held  his  premises,  consisting  of  the  excepted  parts  of  the  fendant  held 

Trenarth  etitate  above  mentioned,  under  a  parol  agreeinent  whtch^w**' 

with  Mr.  Nickoku.    The  defendant  claimed  as  part  of  his  notproduced : 

premises,  a  lane  which  ran  between  a  obtain  portion  of  ihe  declara-^ 

his  own  premises  and  those  of  the  plaintiff;  and  on  one  |ion  of  the 

9ide  of  which  was  a  ditch,  which  adjo.ided  the  plaintiff's  « that  he  had 

gi^en ;  that  lane  was  the  only  way  to  the  defendant's  !®?^^®  ^*°* 

dwelling-house  and  farm-yard,  though  it  was  admitted  plaintiff  and 

that  the  plainUff  had  always  enjoyed  the  liberty  of  passing  M^muchto""*' 

along  it  to  the  back  part  of  his  hpuse  and  offices.    It  was  ^^^  ^^^  the 

proved  that  the  defendant,  and  his  father  before  him,  liad  pro^iJ^ 

exercised  various  acts,  of  ownership  over  the  lane  for  many  ^^"^^  m  evi- 

years ;  cleansing  the  ditch,  scraping  the  loadj  and  collects  being  receiy- 

iog  and  canying  away  the  soil  and  muck  so  collected ;  and  ^^  pia^JJSff *^ 

that  on  one  occasion,  the  plaintiff  applied  to  the  defendant  and  defendant 

for  perqaission  to  plaue  a  furze  rick  and  a  dung  heap  in  the  H  ^,^on*of 

lane*    The  lease  under  wtuch  the  defendant  held  was  not  the  lane.;  and, 

ptodnced,  bat  its  existence  was  proved,    Mr.  NicMas  Sb^SiSer^V 

bemg  a^ed  by  the  learned  Judge  to  which  of  the  parties  ^^P  ^?^^^ 

he  had  let  the  hme,  answered^  "  that  he  bad  let  it  jointly  to  tretpauBgunat 

them  botb,as  much  to  one  as  to  tk^  other;'*  and  thereupon  ^^^i  ^ 

the  teaimed  Ja^,  bein^  ^f  opinion  that  the  plaintiff  and  i^^* 

defpAdant  wfre  tenants  inl common  of  the  lane,  or  at. jL^ast 

that  the  plaintiff  had  net  sudi  an  exclusive  possession  of 


V, 

Rbbd* 


64  CASES   IN   THE   KIKO*S    BENCH. 

1827.        it^  ^  YfBB  necessary  to  entitle  him  to  support  trespass. 
Note        refused  to  hear  any  farther  evidence,  and  directed  a  nonsuit. 

A  rule  nisi,  for  setting  aside  the  nonsuit,  and  for  a  new 

trial,  having  afterwards  been  obtained, 

Jeremy,  now  shewed  cause.  Unless  the  plaintiff  had 
the  exclusive  possession  of  the  locus  in  quo,  he  was  not 
entitled  to  maintain  an  action  of  trespass  in  respect  of  it. 
The  landlord  proved  that  he  had  let  the  locus  in  quo 
'' jointly,  both  to  the  plaintiff  and  the  defendant,  as  much 
to  one  as  to  the  other.''  The  learned  Judge  was  of  opi- 
nion, that  that  was  evidence  that  the  plaintiff  and  the 
defendant  were  tenants  in  common  of  the  locus  in  quo,  or 
at  least,  that  the  plaintiff  had  not  the  exclusive  possession 
of  it,  so  as  to  be  entitled  to  maintain  the  action.  In  that 
opinion  the  learned  Judge  was  perfectly  correct ;  the  non- 
suit, therefore,  was  right,  and  this  rule  must  be  dischai^ged. 

Halcomb,  contr^.  The  ditch  was  no  part  of  the  lane. 
It  was  on  the  side  of  the  lane  adjoining  to  the  plaintiff's 
premises,  and  in  fact,  formed  part  of  the  plaintiff's  pre- 
mises ;  the  plaintiff,  therefore,  was  prima  facie  entitled  to 
the  soil  of  that  half  of  the  lane  which  lay  nearest  to  his 
premises,  and  to  maiintain  trespass  in  respect  of  it,  Stevens 
V.  Whistler  (a)  ;  where  it  was  held,  that  the  plaintiff,  hav- 
ing lands  abutting  on  one  side  of  a  public  highway,  called 
Shepherd's  Lan£,  (which  was  primd  facie  evidence  that  the 
nearest  half  of  the  lane  was  his  soil  and  freehold),  might 
declare  generally  for  a  trespass  in  his  close,  called  Shep^ 
herd^s  Lane.  Then  there  was  nothing  to  rebut  ih^  primA 
facie  evidence  of  the  plaintiff's  title;  for  the  landlord's 
evidence,  with  respect  to  the  nature  of  the  holding  of  the 
parties,  was  clearly  inadmissible;  because,  as  the  defendant 
was  proved  to  hold  under  a  lease  which  was  in  existence, 
that  lease  ought  to  have  been  produced.  Upon  both 
grounds,  therefore,  first,  that  the  plaintiff  had  such  a 
(a)  11  East,  51. 
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possession  of  the  locus  in  quo  as  entitled  him  to  maintain         1827. 
trespass,  and  secondly,  that  the  evidence  of  the  landlord  was       ''notb^ 
improperly  received,  the  nonsuit  ought  to  be  set  aside,  v, 

and  a  new  trial  granted. 

Batley,  J. — I  am  clearly  of  opinion,  that  the  nonsuit 
directed  by  the  learned  Judge  in  this  case  was  right. 
Where  lands  abutting  on  a  ditch  and  a  lane,  on  each  side» 
belong  to  different  owners,  the  presumption  is,  that  a 
hedge  and  ditch  on  one  side,  both  belong  to  the  occupier 
of  the  land  on  that  side.  But  that  is  not  the  fact  here, 
therefore  the  presumption  does  not  arise.  Here  the  land 
on  both  sides  belongs  to  the  same  owner,  and  he  may  let 
it  in  whatever  manner  he  pleases.  It  was  for  the  plaintiff 
to  shew  that  the  ditch  and  the  lane,  in  which  he  com- 
plained of  a  trespass  having  been  committed,  belonged  ex- 
clusively to  him.  The  ditch  and  the  lane,  and  the  land 
on  each  9ide  of  them,  belonged  to  Mr.  Nicholas.  It  was 
in  his  power,  if  he  chose,  to  let  the  lane  jointly  to  the 
plaintiff  and  the  defendant,  and  he  proved  that  he  had  in 
fact  done  so.  It  is  said  his  evidence  was  inadmissible, 
because  the  defendant's  lease  ought  to  have  been  produced. 
But  it  was  no  part  of  the  defendant's  duty  to  produce  his 
lease,  and  to  shew  what  and  how  he  held  ;  it  was  for  the 
plaintiff  to  shew  what  and  how  he  held :  and  as  he  did  not 
call  for  the  lease,  and  did  call  Mr.  Nicholas,  that  person's 
evidence  was  clearly  admissible  to  shew  the  real  nature  of 
the  plaintiffs  holding.  When  his  evidence  was  given,  it 
was  plain,  that  neither  the  plaintiff  or  the  defendant  had 
the  exclusive  possession  of  the  lane,  but  that  they  were 
tenants  in  common  of  it ;  and  then  it  followed,  that  nei- 
ther of  them  could  maintain  an  action  of  trespass  against 
the  otl^er,  in  respect  of  the  lane. 

HoLRoT D,  J.,  and  Littled a le,  J.,  concurred. 

Rule  discharged. 

VOL.  I.  F 
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Attwood  and  others  v.  MvNNiNas. 
A  power  of  ASSUMPSIT^  by  the  plaintiffs  as  indorsees,  against  the 


attorney  '<for 
me,  and  on 
my  behalf,  to 
pay  and 
accept  such 
bills  of 
exchange  as 
shall  be 
drawn  or 
charged  on 
me,  by  my 
agents  or 
correspon- 


defendant  as  acceptor,  of  a  bill  of  exchange.  Plea,  non 
assumpsit,  and  issue  thereon.  At  the  trial  before  AbboH, 
C.  J.»  at  the  London  adjourned  Sittings  after  Michaeima$ 
term,  1823,  the  plaintiffs  had  a  verdict,  damages  1,833/. ; 
subject  to  the  .opinion  of  the  Court  upon  the  following 
ease: 

The  plaintiffs  are   bankers,  carrying  on  business  in 
London.    The  defendant  was  a  merchant,  engaged  in  ex- 


dents,  as  occa-  tensive  mercantile  business,  and  also  in  j<^nt  speculationB 
qnire;''autho-  to  a  considerable  amount  with  l%mas  Burleigh^  Messrs. 
rizes  the  attoi^  jEhidges  and  Elmer,  Samuel  Howtett,  and  William  Roihery. 

ney  to  accept  o  ^  ^ 

suchbiUs  only  In  the  year  181J^,  the  defendant  went  abroad  on  the  part- 
as  are  drawn    ,^Q|,g]||p  business,  and  remained  abroad  tiU  after  the  bill, 
upcm  which  the  action  was  brought,  became  due.    While 
the  defendant  continued  abroad,  he  executed  two  powers  of 
attorney,  of  which  the  following  are  oopies : 

^*  1,  G.  G.  H.  Mannings,  do  make,  &c<,  and  in  my 
stead  put,  &c.,  William  Rothery,  Thomae  Burkigfi,  apd 
Sally  Mannings,  my  wife,  to  be  joindy,  and  dther  or  any 
of  them  severally,  my  true  and  lawful  attorney  or  attorneys, 
for  me,  and  in  my  name,  and  to  my  use,  to  ask,  demand, 
collect,  get  in,  sue  for,  recover  and  receive,  of  and  from  all 
oampanies,  corporations,  and  bodies  politic,  and  all  aod 
every  person  and  persons  soever  in  Europe,  whom  these 
presents,  and  the  matters  and  things  herein  contained  do, 
shall,  or  may  concern,  all  such  sums  of  money,  goods. 


upon  the  prin- 
cipal by  his 
agents  or  cor- 
resDOndents, 
in  tnat  cha- 
racter, and  in 
respect  of  the 
prirate  tran- 
sactions, and 
on  the  indivi- 
dual account, 
oftheprinci- 
pal. 

A  power  of 
attorney  to 
paprand  re- 
ceire  monev, 
buy  and  sell 
lands,  bring 
and  defend 
actions,  give 

l»ses,  indorse  ^^^^'  merchandizes,  effects,  properties,  chattels,  ships  and 
and  negotiate  yessels,  with  their  appurtenances,  debts,  claims,  and  de- 
change  pay.  mands  whatsoever,  as  now  are,  or  hereafter  shall  become, 
able  to  the 

Srincipal,  and  generally  to  perform  all  other  afiairs  and  concerns  of  the  principal ; 
oes  not  authorize  the  attorney  to  acpept  bills  drawn  on  the  principal. 
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acciuo,  and  grow  due,  owing,  and  payable,  or  deliFerable,        i827. 
and  as  do  and  shall  appertain  and  belong:  unto  me,  uncm       "^^^' 
or  by  irirtue  of  any  secunties  or  security,  whether  of  a  «. 

specialty  or  simple  contract  nature,  deeds,  charter  parties,  Mumwiboi. 
bonds,  biUs  of  exchange,  promissory  notes,  bills  of  lading, 
or  policiss  of  insurance,  or  as  or  for  the  purchase  prices  of 
any  houses,  lands  or  tenements,  ships  or  vessels,  goods, 
wares,  or  merchandizes,  or  of  any  other  things  whatsoever, 
or  for  or  by  reason  or  account  of  merchandizing,  trading,  or 
dealing,  or  upon  any  other  account,  or  in  any  other  way 
or  manner  whatsoever  or  howsoever;  or  upon  non-payment  or 
non-delivery  thereof,  or  of  any  of  them,  or  any  part  thereof, 
for  me,  in  my  name,  and  on  my  behalf,  to  have,  use,  and 
take  all  such  lawful  ways,  means  and  proceedings,  both  at 
law  and  in  equity,  as  shall  be  requisite  or  expedient,  and 
advisable  to  enforce,  compd,  recover  and  retain  pa3rment 
and  delivery  of,  or  satisfaction  for  the  same,  and  every 
part  and  parcel  thereof,  and  for  such  purposes  to  institute, 
commence,  and  bring  against  all  or  any  of  the  companifiB, 
&c«,  and  persons  aforesaid,  all  such  actions  and  suits ;  and 
to  sue,  or  cause  to  be  sued  forth,  all  such  arrestments,  at- 
tachments, sequestrations,  and  other  proceedings,  as  shall 
be  needful  and  advisable  in  the  premises ;  and  such  actions, 
&c.,  and  other  proceedings,  to  prosecute  to  final  judgment, 
decree,  and  exeontion,  or  otherwise  conclude  or  terminate, 
as  the  nature  and  circumstances  of  the  case  may  require, 
or  they,  the  said  attorneys,  any  or  either  of  them,  shall 
deem  fit  and  proper.  And  also  for  me,  and  in  my  name 
and  behalf,  to  appear  to,  withstand,  defend,  defeat,  and 
overthrow,  all  such  actions  and  suits  as  shall  be  instituted 
imd  commenced  against  n&e  in  any  court  or  courts  whatao- 
ev^,  in  Europe :  and  also  to  make  up^  adjust,  liquidate, 
and  finally  settle  all  accounts  and  matters  of  account  de- 
pending, and  that  shall  be  in  dependence,  between  me  and 
any  other  person  or  persons  whatsoever,  and  the  same 
accounts  to  close  and  subscribe,  so  as  to  authenticate  the 
passing  thereof^  as  the  case  may  require,,  and  to  receive  or 
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1827.        pay  the  balance  of  the  accounts  respectively.    And  also 

l^^'^'       for  me,  and  in  my  name  and  behalf,  to  submit  and  refer 
Attwood  /  / 

V,  any  dispute  or  difference  which  may  arise  concernmg  any 

of  my  a^airs,  concerns,  or  dealings,  or  any  matter  or  thing 
connected  therewith,  unto  the  award  and  determination  of 
such  arbitrator  or  arbitrators,  or  umpire,  as  my  said  attor- 
neys shall  approve  of;  and  thereupon  to  execute  such 
bonds  of  arbitration  and  deeds  of  reference  as  shall  be  re- 
quisite, to  consent  and  agree  that  such  submission  may  be 
made  a  rule  of  any  court  or  courts,  to  enforce  the  fulfil- 
ment of  any  award  or  awards  by  the  opposite  party  or 
parties,  or  fulfil  such  award  on  my  part;  or  if  partial 
and  unjust  to  oppose,  contest,  and  set  aside  the  same. 
And  also  upon  payment  and  receipt  or  delivery  of  the 
sums  of  money,  goods,  &c.  aforesaid,  that  are  or  shall 
be  due,  owing,  and  belonging,  or  shall  be  awarded  unto 
me,  or  any  of  them,  or  any  part  thereof,  for  me,  and  in 
my  name,  and  as  my  acts  and  deeds,  to  sign,  seal,  and 
deliver  all  such  receipts,  releases,  acquittances  and  dis- 
charges, deeds  and  instruments,  as  shall  be  necessary  > 
and  if  need  be,  to  enter  satisfaction  on  the  record  or  records 
>of  any  judgment  or  other  proceeding  which  shall  have 
been  had  or  obtained  for  the  recovery  thereof,  and  even,  if 
it  shall  seem  most  for  my  interest,  to  accept  and  take  part 
for  the  whole  of  any  such  debts,  &c.  as  aforesaid,  or  such 
composition,  dividend,  or  share  of  any  insolvent  debtors' 
•or  bankrupts'  estates,  as  can  or  may  be  had  or  gotten  for 
the  same,  and  thereon  the  same  wholly  to  acquit,  release, 
and  dutoharge,  or  otherwise,  as  may  seem  most  advisable. 
And  also  for  me,  and  in  my  name,  to  indorse,  negotiate, 
and  discount,  or  acquit  and  discharge,  the  bills  of  ex- 
change, promissory  notes,  or  other  negotiable  securities, 
which  are  or  shall  be  payable  to  me,  and  shall  need  and 
•require  my  indorsement.  And  also  for  me,  and  in  my 
name,  to  sell  -and  dispose  of  my  ship  or  vessel,  called- the 
Melantbo,  and  all  or  any  such  ships  or  vessels,  or  parts  or 
shares  of  ships  or  vessels,  as  .1  now  am,  or  hereafter  shall 
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or  may  be  entitled  unto,  or  interested  in,  unto  such  person 
or  persons,  and  for  such  price  or  prices,  as  my  said  attor- 
neys shall  think  fit  and  adequate ;  and  upon  such  sales  or 
sale,  for  me,  and  in  my  name,  and  as  my  acts  and  deeds, 
to  sign,  seal,  execute,  and  deliver  all  such  bills  of  sale, 
deeds,  devices,  conveyances,  and  assurances  in  the  law,  as 
shall  be  requisite  and  sufficient  to  convey  and  assure  such 
ships  or  vessels,  or  parts  or  shares,  &c.,  with  all  and  sin- 
gular the  premises  and  appurtenances  thereunto  belonging, 
unto  such  purchaser  or  purchasers  thereof,  his  or  their 
executors,  8cc.,  for  ever ;  and  Cor  me,  and  in  my  name,  to 
indorse,  sign,  and  subscribe  all  such  memorandums  and 
indorsements  of  transfer  on  the  certificates  of  registry  of 
such  last-mentioned  ships  or  vesseb  respectively,  and  to 
do  all  other  such  acts  whatsoever  as  shall  be  necessary 
and  sufficient  for  completing  and  confirming  such  sales 
and  transfers.  And  also  for  me,  either  solely,  or  jointly 
with  the  other  owners,  as  the  case  may  be,  to  let  to  freight 
such  ships  or  vessels  as  I  now  am,  or  hereafter  shall  or 
may  be,  interested  in  or  entitled  unto,  unto  such  person  or 
persons,  for  such  voyages  and  services,  and  at  such  rates 
of  freight,  as  may  be  deemed  sufficient,  and  most  to  my 
interest.  And  also  for  me,  and  in  my  name,  to  hire  and 
take  to  freight  any  ships  or  vessels,  upon  such  voyages 
and  adventures,  and  at  such  rates  of  freight,  and  upon 
such  terms  and  conditions,  as  may  be  judged  most  for  my 
interest,  and  for  me,  and  in  my  name,  and  as  my  acts  and 
deeds,  to  execute  and  deliver  all  charter-parties  of  aflfreight- 
ment,  or  other  instruments,  which  shall,  in  either  of  the 
cases  last  mentioned,  be  necessary  to  be  executed  by  me. 
And  also  for  me,  and  in  my  name,  and  on  my  behalf,  to 
make  and  effect,  and  cause  to  be  made  and  effected,  insu- 
rance on  all  or  any  ships,  vessels,  goods,  wares  or  merr 
chandises,  which  belong  unto,  or  to  be  shipped  or  consigned 
by  me,  at  such  rates  of  premium  as  may  be  reasonable,  and 
to  pay  such  premiums  on  my  account.  And  also  for  me, 
and  in  my  name,  and  for  my  account  and  risk,  to  buy, 
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sell^  barter,  exchange,  export,  and  import  all  goods,  8cc., 
and  to  trade  in  and  deal  in  and  with  the  same,  in  snch 
manner  as  shall  be  deemed  and  considered  most  for  my 
interest  And  generally  for  me,  and  in  my  name,  place, 
and  stead,  and  as  my  act  and  deed,  or  otherwise,  bvt  to 
my  use,  to  make,  do,  execute,  transact,  perform  and  ac- 
complish, all  and  singular  such  further  and  other  acts, 
deeds,  matters,  and  things  as  shall  be  requimta,  expedient, 
and  advisable  to  be  done,  in  and  about  the  premises,  and 
all  other  my  affairs  and  concerns,  and  as  I  might  or  could 
do  if  personally  acting  therein,  hereby,  for  the  purposes 
aforesaid,  giving  and  granting  my  full  and  whole  power 
and  authority  in  all  and  singular  the  matters  aforesaid  to 
the  said  W.  JR.,  T.  jB.,  and  S.  M.,  jointly  and  severally.--* 
Cape  Town,  l%th  May,  1816.'' 

''  I,  G.  O.  H.  Munnings,  do  make,  &c.,  and  in  my  stead 
put,  8cc«,  Sally  Munnuig$,  my  wife,  my  true  and  lawful 
attorney,  for  me,  and  in  my  name,  and  on  my  account,  to 
enter  into  and  upon,  and  take  possession  of,  all  and  sin- 
gular the  honors,  manors,  messuages,  farms,  lands,  tithes 
and  hereditaments,  freehold,  copyhold,  and  leasehold, 
whatsoever  and  wheresoever,  to  me  belonging,  or  in  any 
wise  appertaining,  or  wherein  or  whereof  I  have  any  estate 
or  inheritance,  and  to  make  sale  of,  or  convey  in  exchange 
for  other  freehold,  copyhold,  or  leasehold  estates,  any  of 
my  said  freehold,  copyhold,  or  leasehold  estates,  and  par* 
ticularly  to  make  sale  of  three  copyhold  cottages,  situate, 
8lc.,  and  also  of  the  wharfs  and  premises,  situate.  Sec., 
also  of  the  estate  at  present  inhabited  by  the  said  S.  M., 
and  the  lands  thereunto  belonging,  also  of  the  great  tithes 
of,  &.C.,  and  also  of  the  lease  of  a  farm  called,  8cc. ;  and 
the  money  arising  from  such  sales,  or  on  account  of  any 
exchange,  to  lay  out  and  invest  in  other  lands,  8ic.,  or  on 
government  or  real  securities,  or  otherwise,  as  she  shall 
think  fit ;  and  to  sign,  seal,  and  execute,  and  as  my  acts 
and  deeds  to  deliver,  any  deeds,  conveyances,  and  assu- 
rances for  conveying,  either  by  way  of  absolute  sale,  or  in 
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exchange  ibr  other  freehold^  copyhold,  or  leasehold  estates        1827. 
of  any  of  my  Said  freehold,  leasehold,  or  copyhold  estates,      attwood 
the  which  may  be  sold  or  exchanged,  and  to  sign  re-  ^ 

etipta  for  the  consideration  money  on  such  sales  or 
•xohanges,  and  also  to  transpose  or  transfer  any  mort* 
gages,  or  other  secoritieB^  which  she  may  take  for  any 
moneys  which,  from  time  to  time»  may  have  arisen  from 
snch  sales  or  exchanges,  and  may  have  been  placed 
ottt  on  such  securities^  and  also  to  view,  search,  and  see 
the  state,  condition,  and  defects  of  the  reparation  of 
all  the  said  estates,  and  forthwith  to  give  proper  notices 
and  directions  for  repairing  the  same,  and  generally  to 
erersee,  set,  let,  manage,  and  improve  the  said  estates  to 
the  best  advanti^.  And  also,  from  time  to  time,  to  fell 
or  cut  down  any  wood,  or  underwoods,  timber,  or  other 
trees,  standing  or  being  on  any  of  my  said  lands,  &€., 
which  I  have  power  to  cut  down,  as  my  said  attorney  shall 
see  fit,  and  to  sell  and  dispose  of,  or  allow  for  repairs^  or 
otherwise,  in  or  about  the  said  premises,  and  generally  to 
repair  and  uphold,  or  take  down  and  rebuild  all  or  any 
houses,  &c.,  in  and  upon  the  said  lands,  &c.,  to  occasitm 
shall  require,  or  do  any  other  act  and  thing  for  the  im- 
ptovement  of  the  same.  And  also  to  pay  all  taxesk  &c., 
and  all  other  payments  whatsoever,  due  and  payable  for, 
or  on  account  of,  the  houses,  8(c«,  tind  other  the  premises, 
of  my  estate ;  and  also  to  contract  with  any  persons  for  leas* 
ing  any  of  the  said  premises,  atid  to  set  fines  for  new  leases^ 
and  to  accept  surrenders  of  leases,  and  for  that  purpose, 
for  me,  and  in  my  name,  and  as  my  act  and  deed,  to  make, 
kc.,  any  leases,  demises,  or  grants,  or  other  lawful  deeds, 
or  instruments  whatsoever,  which  shall  be  necessary  and 
proper  in  that  behalf.  And  also  for  me,  and  in  my  name, 
to  ask,  receive,  and  recover,  of  all  the  stewards,,  bailiffs, 
reoeivecs,  farmers,  tenants,  and  all  other  occufners  whatso- 
ever of  all  and  every  my  said  lands,  &c.,  all  rents,  arrears 
of  tent,  services,  issues,  profits,  emoluments,  and  sums  of 
money,  due,  owing,  and  payable,  or  at  any  time  hereaflter 
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to  grow  and  become  due,  8cc.,  for,  or  in  respect,  or  on  ac* 
count  of  the  same  premises.  And  also  to  take  all  accounts 
from  any  persons  whatsoever  that  have,  or  shall  have,  any 
dealings  or  transactions  with  me.  And  also  for  me,  and 
in  my  name,  and  on  my  account,  to  sign  iony  name,  and 
affix  my  seal,  and  in  due  form  of  law  to  deliver  any  other 
deeds,  conveyances,  8cc.,  either  as  trustee  or  otiierwise,  as 
need  or  occasion  may  be  or  require.  And  also  for  me,  and 
in  my  name,  during  such  continuance  abroad,  to  demand, 
levy,  sue  for,  recover,  and  receive,  by  all  lawful  ways  and 
means  whatsoever,  of  and  from  all  persons  whom  it  doth, 
shall,  or  may  concern,  as  well  all  and  every  such  sum  and 
sums  which  are  now  due  and  owing  to  me,  or  which 
shall  or  may  become  and  grow  due  and  payable  to  me, 
and  in  default  of  payment  thereof,  to  have,  use,  and 
take  all  lawful  ways  and  means,  and  in  my  name,  and 
otherwise  for  recovery  thereof,  by  suit,  action,  plaint, 
attachment,  arrest,  or  otherwise,  and  to  compromise,  or 
take  less  than  the  whole  thereof,  or  otherwise  to  agree  for 
the  same,  and,  on  receiving  thereof,  acquittances  or  other 
sufficient  discharges  for  the  same,  to  make,  &o.  And  also 
for  me,  and  by  the  like  ways  and  means,  and  during  my 
said  continuance  abroad,  to  receive  as  well  all  sums  of  mo- 
ney which  shall  and  may  become  and  grow  due  and  payable 
to  me,  by  and  upon  all  bills  of  exchange  which  shall  or 
may  be  remitted  or  sent  to  England  for  me,  or  on  my  ac- 
count, and  such  bills  to  indorse,  if  necessary,  in  my  name 
and  on  my  behalf,  and  also  all  sums  of  money  which  are 
and  shall  become  and  grow  due  and  payable  to  me,  for  or 
upon  account  of  any  act  or  acts  of  parliament,  or  for  any 
dividend  or  dividends  for  or  in  respect  of  any  stock  belong* 
ing  to  me.  And  likewise  for  me,  and  in  my  name,  but  to 
and  for  my  use,  to  demand,  8cc.,  all  such  other  debts,  dues, 
sums  of  money,  goods,  &c.,  which  now  are,  or  which  shall 
and  may  hereafter  become  and  grow  due,  owing,  payable, 
or  belonging  to  me,  upon  any  bonds,  bills,  notes,  or  other 
securities.    And  also  for  me,  and  on  my  behalf,  to  pay  and 
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accept  such  bills,  notes,  or  other  securities.    And  also  for        ^^^7. 
me,  and  on  my  behalf,  to  pay  and  accept  such  bill  or  bilk      a^^^d 
of  exchange  as  shall  be  drawn  or  charged  on  me  by  ^* 

my  agents  or  correspondents,  as  occasion  shall  require. 
And  also  for  me,  and  on  my  account,  to  receive  all  sums  of 
money  now  due  or  payable  to  me,  for  or  in  respect  of  any 
legacy,  testamentary  bequest,  or  appointment,  or  otherwise 
howsoever,  and  all  sums  of  money  which  I  am,  now,  or 
hereafler,  daring  my  residence  abroad,  may  become  entitled 
to  receive  as  next  of  kin  to  any  person  or  persons  whatso- 
ever. And  generally  to  do,  negotiate,  and  transact  my  affairs 
and  business  during  my  absence,  as  fully  and  effectually 
as  if  I  were  present  and  acting  therein  ;  and  upon  receipt 
or  recovery  of  all  or  any  such  sum  or  sums  of  money,  an- 
nuities, dividends,  debts,  dues,  goods,  effects,  bequests, 
and  other  things,  or  any  of  them,  or  any  part  thereof,  re- 
ceipts, acquittals,  and  other  sufficient  discharges  for  the 
same  to  make,  sign,  seal,  and  execute,  for  me,  and  in  my 
name.— 23d  July,  1817/' 

Thomas  Burleigh,  the  drawer  of  the  bill  of  exchange  in 
question,  corresponded  with  the  defendant,  and  acted  as 
his  agent,  both  before  and  after  the  receipt  of  the  power  of 
attorney  of  23d  July,  1817.  The  defendant,  while  abroad, 
employed  part  of  the  produce  of  the  joint  speculations  in 
his  individual  conceijis.  During  the  absence  of  the  de- 
fendant, Thomas  Burkigh,  for  the  purpose  of  raising  mo- 
ney to  pay  to  creditors  of  the  joint  concern,  who  were  be- 
come urgent,  drew  four  bills  of  exchange  for  600/.  each, 
upon  the  defendant,  dated  22d  May,  1819.  The  proceeds 
of  the  said  four  bilk  were  applied  in  payment  of  part- 
nership debts.  They  were  accepted  by  the  defendant  by 
procuration  of  his  wife.  The  bill  in  question  was  after- 
wards drawn  and  accepted  in  order  to  raise  money  to  take 
up  the  bills  before-mentioned.  The  following  is  a  copy  of 
thebiU:— 
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1827.        "  1,6601.  July  23. 

London*  SOth  January^  1820. 
ay  order  one  thonsf 
or  value  received. 
Tkonuis  Burkigh^ 


ArrwoOD  ,  i  , 

V.  Six  months  after  date^  pay  id  my  order  one  thousand 

MvirHiH69«         g^^  hundred  and  sixty  pounds^  for  value  received. 


"  To  Mr.  G.  G.  H.  Munnings, 
172,  Bishopsgate-street/' 

The  acceptance  was  in  these  words : ''  At  EsdaiU  &  Oo«, 
by  procuration  of  G.  G.  H.  Mumumga,  S.  Mttnningi" 

The  bill  in  question  was  discounted  by  the  plaintiffik 
The  defendant  returned  to  England  in  October*  182 1 .  He* 
and  each  of  the  partners  to  the  joint  speculations^  claimed 
to  be  a  creditor  on  the  joint  concern. 

The  question  for  the  opinion  of  the  Court  is,  whether, 
under  either  of  the  powers  of  attorney,  the  defendant's 
wife  was  authorized  to  accept  bills  drawn  by  Thomas  Bttr^ 
leigh,  to  raise  money  to  discharge  debts,  owing  by  the 
partners  in  the  joint  concern. 

Parke  for  the  plaintiflEs.  The  question  in  this  case  de- 
pends entirely  upon  the  construction  of  the  powers  of  attor- 
ney* and  upon  their  binding  effect  on  the  defendant,  with 
respect  to  third  persons ;  and  it  is  submitted*  on  the  psrt 
of  the  plaintiffs*  that  Mrs*  Jfiinningf  had  authority  to 
accept  the  bill  in  question  under  both,  or  either  of  the 
powers  of  attorney ;  and  it  will  perhaps  be  most  convenient 
to  consider  the  second,  in  point  of  order*  first  By  the 
second  power*  the  acceptance  of  this  bill  is  expressly  au* 
thorized,  for  the  defendant  there  empowers  his  wife, ''  for 
me  and  in  my  behalf*  to  pay  and  accept  Such  biU  or  bills 
of  exchange  as  shall  be  drawn  or  charged  on  me  by  my 
agents  or  correspondents,  as  occasion  shall  require."  That 
the  bill  in  question  was  drawn  on  the  defimdant*  by  an 
agent  and  correspondent  of  his,  is  specifically  stated  in  the 
case ;  so  that  the  only  question  really  is*  whether  occasion 
required  that  such  a  bill  should  be  drawn  and  accepted. 
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Now»  ia  the  ftirst  place,  that  point  cannot  affect  the  rigbte        ^897. 

and  iiiterefirte  of  third  persons,  the  band  Jide  holders  of  the      attwood 

bin.    The  plaintifik  are  bankers ;  they  have  discounted  «• 

MvmifvoStt 
the  bOl  in  that  diaracter,  in  the  fair  and  oidinaty  conrie 

of  bnsinese,  supposing  that  the  attorney  had  authority 
to  do  thiit  which  she  assnined  to  do ;  and  Whatever  may 
be  the  efib^t  of  a  stipulation  like  this  upon  her,  it  ought 
not  ia  bare  eny  operation  upon  them ;  for  it  must  be  con- 
sidered as  tioerely  directory  to  the  attorney,  giving  her  a 
discretionary  power,  which  once  exercised,  cannot  be  inva- 
lidated. There  are  authorities  for  saying  that  a  power  of 
attorney,  such  Iks  this,  ought  to  receive  a  more  liberal  and 
extended  construction,  with  reference  to  third  persons, 
than  the  courts  would  give  it,  with  reference  to  the  parties 
themselves.  In  Howard  r.  Baillieia),  it  was  ssid  by  the 
Court,  When  alluding  to  this  Very  point,  **  Our  books  say. 
Chat  these  kind  of  authorities  are  to  be  pursued  strictly ; 
they  instance,  that  an  authority  given  to  diree,  cannot  be 
executed  by  a  less  number  than  the  whole ;  and  the  star 
tute  of  21  Hen.  8,  c.  4,  was  thought  necessary  to  be  made, 
to  remedy  the  inconvenience  arising  from  it,  in  the  case  ol 
executors,  where  some  have  declined  to  act :  but  our  boc^ 
also  say,  that  they  are  to  be  so  construed  as  to  include  aH 
the  necessary  means  of  executing  them  with  effect :  thus 
an  authority  to  receive  and  recover  debts  includes  a  power 
to  arrest.*'  And  again,  *'  this  direction  to  pay,  in  a  course 
of  administration,  may  operate  as  between  her  (the  exeea*- 
trix  granting  the  power  of  attorney)  and  her  attorneys; 
but  as  against  creditors  receiving  payment  of  their  debts, 
it  can  have  no  operation/'  That  language  applies  forcibly 
to  the  present  case.  This  power  of  attorney  ought  to  be 
read  as  if  the  words,  "  at  the  discretion  of  my  attorney," 
were  inserted,  for  that  is  the  obvious  meaning  of  die  clause. 
The  stipulation  here  in  not,  to  accept  *'  if  it  shall  be  n^- 
cessary/'  but  *'  as  occasion  shall  require,"  words  of  great 
latitude,  involving  the  question  both  of  necessity  and  of 

(a)  2  H.  B.  618. 
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expediency,  and  leaving,  most  clearly,  both  those  questions 
Attwood      ^^  ^^^  discretion  of  the  attorney.  How  is  it  possible  for  third 
^'  persons,  in  the  situation  of  these  plaintiffs,  to  ascertain  the 

fact  of  the  expediency  of  the'attomey 's  accepting  this  bill  ? 
But  the  attorney  herself  could  judge  of  the  expediency  of  the 
measure,  and  her  discretion  was  guard  enough  for  her  prin- 
cipal, but  was  no  guard  at  all  for  third  persons  dis- 
counting the  bill,  unless  the  principal  is  bounci  by  his 
attorney's  act.    In  the  case  of  an  agent  acting  under  a 
special  limited  authority,  he  is  bound  to  confine  himself 
within  the  scope  of  his  authority,  and  cannot  bind  his 
principal  beyond  it;  as  where  a  broker  is. authorized  to 
purchase  one  particular  specified  kind  of  silk,  and  he  buys 
another,  his  principal  is  not  honnd.  The  East  India  Com- 
pany y.  Hensky  (a) ;  but  where  the  authority  is  general 
and  unlimited,  and  coupled  with  a  discretionary  power  to 
act  as  occasion  shall  require,  the  principal  is  bound  by 
whatever  the  agent  does,  in  the  fairiexercise  of  his  discre- 
tion.    Here  the  authority  is  general  and  unlimited,  and  is 
coupled  with  a  discretionary  power  to. act  as  occsusion  shall 
require,  extending  to  all  the  circumstances  of  the  bills  that 
the  agent  may  accept;  for  the  power  is  not  to  accept  bills 
"drawn  on  me  by  my  agents  or  correspondents,  on  my 
own  individual  account,"  but  generally  ^^  drawn  on  me. by 
my.  agents  or  correspondents,  as  occasion  shall  require." 
Then,  secondly,  occasion  did  require  that  the  bill  in  ques- 
tion should  be  drawn  on  the  defendant,  and  should  be 
accepted  on  his  account  by  his  attorney ;  and  that  is  suf- 
ficiently apparent  on  the  face  of  the  case.    The  defendant 
was  concerned  in  mercantile  transactions  both  singly,  and 
jointly  with^others.     He  had  appropriated  part  of  the  pro- 
duce of  his  joint  transactions  to  his  own  individual  con- 
cerns.   The  joint  concern  was  in  debt;  the  joint  creditors 
were  become  urgent  for  the  payment  of  their  claims :  and 
this  bill  was  drawn  for  the  purpose  of  paying  those  claims. 
Most  clearly,  occasion  required  that  a  man  so  situated 
(a)  1  Esp.N.  P.C.I  11. 
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should  contribute  to  the  payment  of  the  joint  debts  of  a  ^^^^' 
partnership,  of  which  he  was  one ;  and  if  so«  occasion  re- 
quired that  this  bill  should  be  drawn  for  that  purpose ; 
and,  being  so  drawn,  occasion  equally  required  that  it 
should  be  accepted  and  paid.  It  is  impossible  to  infer 
with  certainty,  from  the  language  of  this  power,  that  it 
was  intended  to  be  confined  to  bills  drawn  on  the  defend- 
ant in  respect  of  his  own  private  concerns,  and  on  his  own 
individual  account.  The  most  that  can  be  said  is,  that  the 
language  of  the  power  is  ambiguous,  and  it  would  be  ex- 
tremely unjust  that  third  persons  should  be  prejudiced  by 
that  ambiguity ;  in  such  a  case,  the  general  rule  of  con- 
struction ought  to  be  adhered  to,  namely,  that  the  words 
of  the  party  are  to  be  construed  most  strictly  against  him- 
self. Then,  with  respect  to  the  first  power  of  attorney,  or 
rather  with  respect  to  both  of  them,  tlie  general  terms  are 
sufficient,  independently  of  the  special  clause  already 
noticed,  to  clothe  Mrs.  Munnings  with  authority  to  accept 
the  biU  in  question.  It  was  held  in  Hay  v.  Goldsmidi  (a), 
that  where  one  gave  a  power  of  attorney  to  another,  to  de- 
mand and  receive  all  moneys  due  to  him,  on  any  account 
whatsoever,  and  to  use  all  means  for  the  recovery  thereof, 
and  to  appoint  attorneys  for  the  purpose  of  bringing 
actions,  and  to  revoke  the  same,  ^'  and  to  do  all  other  busi- 
ness:'' the  latter  words  must  be. understood  with  reference 
to  the  former,  as  meaning  all  business  appertaining  thereto : 
and  that  although  the  attorney  might  receive  moneys  due  to 
the  principal  in  auter  droit,  yet  he  could  not,  under  that 
power,  indorse  a  bill  for  him  which  had  come  into  his 
hands.  That  case  was  cited  with  approbation  by  Lawrence, 
J. ;  and  acted  upon  by  the  Court,  in  Hogg  v.  Snaith  (6); 
and  the  principle  of  it  cannot  be  denied ;  namely,  that 
where  there  is  first  a  special  and  limited  power,  to  receive 
money,  a  subsequent  general  power  to  do  all  other  business, 
cannot  enlarge  the  first  power.  But  the  same  principle 
will  apply  here ;  and  as  there  is  here  first  a  general  and 
(a)  2  Smith's  Rep.  79.  (h)  1  Taunt.:34r. 
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1637.        unlimited  power  to  condact  all  the  principal's  affitira  aa 
^^j;j!J^      fully  and  effectually  as  he  himself  could  do,  that  cannot 
^'  be  restrained  by  a  subsequent  special  power  to  accept 

bills,  or  to  do  any  particular  act.  Looking  at  the  genersi 
powers  giiren  by  both  these  instruments,  it  is  clear  that  it 
was  the  intention  of  the  defendant  to  constitute  his^wife 
his  general  attorney  ;  and  if  so,  it  must  also  have  been  his 
intention  to  authorize  her  to  accept  such  bills  as  the  bill 
in  question.  Upon  both  grounds,  therefore,  first  that  the 
special  power  in  the  second  instrument,  expressly  autho- 
rized Mrs.  Munnings  to  accept  this  bill,  and  secondly, 
that  the  general  powers  in  both  the  instruments,  impliedly 
gave  her  that  authwity,  it  is  submitted,  that  the  defen- 
dant is  bound  by  her  act,  and  is  liable  to  the  plaintifis  in 
this  action. 

F.  Pollock^  contri,  was  stopped  by  the  Court. 

Bayley,  J. — ^This  is  a  case  in  which  the  indorsee  of  a 
bill  of  exchange  has  sued  the  acceptor,  knowing  that  the 
bill  was  accepted  by  procuration.  Whoever  takes  a  bill 
accepted  by  procuration,  knows  that  he  has  not  the  secu- 
rity of  the  acceptor  himself,  but  only  that  of  a  third  per- 
son, who  claims  to  have  authority  from  the  acceptor  to 
give  his  security.  He  takes  the  bill,  therefore,  at  his 
own  peril.  If  the  bill  turns  out  to  have  been  accepted 
without  authority,  the  holder  is  not  without  remedy;  but 
his  remedy  is  against  the  party  from  whom  he  received  i^ 
and  not  against  the  person  for  whom  it  purports  to  be  ac« 
cepted.  And  this  is  but  reasonable;  for  in  such  cases  it 
is  the  duty  of  the  person  who  discounts  the  bill  to  inquini 
into  the  authority  of  the  attorney,  to  ascertain  its  naturo 
and  extent,  and  to  see  whether  it  includes  the  power  which 
the  attorney  assumes.  In  this  case,  the  plaintiffs  knew 
that  the  bill  was  accepted  by  an  agent,  and  it  was  theif 
duty  to  make  the  inquiries  I  have  me&tbned.  Then  with 
respect  to  the  construction  of  the  powers  of  attorney^   The 
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general  rale  is,  that  powers  of  attorney  are  to  be  construed  18S7. 
strietly ;  and  in  all  cases  th^  are  to  be  examined  carefnlly, 
in  order  to  see  whether  the  act  done  by  the  attorney  is 
fairly  within  the  scope  of  the  authority  given  by  the  prin-* 
cipal.  The  words,  '*  for  me,  and  in  my  name,  and  in  my 
behalf/'  or,  "  on  my  account/'  pervade  both  these  powers 
<^  attorney  throughout.  Generally  speaking,  those  ex- 
pressions would  confine  the  authority  of  the  agent  to  the 
separate  individual  concerns  of  the  principal.  In  some 
instances  they  may  be  consistent  with  the  extension  of  the 
agent's  authority  to  partnership  transactions,  in  which  the 
principal  is  a  sharer ;  but  that  can  only  be  where  the  other 
partners  are  acting  in  the  particular  transaction  in  respect 
of  which  the  agent  exercises  the  authority,  jointly  with 
the  principal :  and  that  is  not  the  case  here.  Looking  at 
these  instruments  throughout,  the  object  and  intent  of 
them  seems  clearly  to  be,  to  give  the  attorney  a  power  to 
receive,  rather  than  to  disburse,  money;  a  power  to  do 
acts  for  the  increasng  and  discharging  the  principars 
estate,  rather  than  for  the  diminishing  or  encumbering  it. 
It  is  observable  that  the  first  of  them  does  not  contain  any 
express  power  to  accept  bills,  and  that  the  second  does ; 
from  which  it  must  be  inferred,  that  at  the  time  when  the 
first  was  made,  it  was  not  the  intention  of  the  defendant 
to  give  his  attorney  such  a  power.  Then  what  is  the  ex* 
press  power  contained  in  the  second  of  these  instruments  ? 
It  is, ''  for  me,  and  on  my  behalf,  to  pay  and  accept  such 
bill  or  bills  of  exchange  as  shall  be  drawn  or  charged  on 
me,  by  my  agents  or  correspondents,  a$  occasion  shall  re- 
qiiireJ^  It  seems  to  me  impossible  to  doubt,  from  the  very 
guarded  language  here  used,  that  the  power  of  accepting 
bills  there  given  was  intended  to  be  confined  to  bills 
drawn  on  the  defendant  on  his  own  private  account,  and  in 
vespect  of  his  own  individual  transactions ;  for  the  words  do 
not  appear  to  me  to  be  capable  of  any  other  interpretation. 
The  ddfeodant  seems  carefully  to  have  limited  the  power  to 
such  bills  as  it  was  right  and  proper  that  he,  and  he  only. 
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1827.  should  accept  and  pay;  and  if  so,  it  would  be  defeating 
his  main  object  to  extend  it  to  bills  drawn  in  respect  of 
joint  speculations  and  partnership  transactions,  in  respect 
of  which  he  had  only  a  joint  liability  with  others.  Then, 
they  are  to  be  bills  drawn  by  the  defendant's  agents  or 
correspondents.  That  must  mean,  bills  drawn  by  his 
agents  or  correspondents,  in  their  character  of  agent  or 
correspondent ;  which  the  bill  in  question  was  not.  Then 
lastly,  all  this  is  to  be  done  as  occasion  shall  require.  It 
has  been  argued  that  by  that  expression  the  defendant  in- 
vested his  attorney  with  a  discretionary  power  to  accept  or 
not,  as  she  thought  proper ;  and  that  she  having  exercised 
that  discretionary  power,  by  accepting  this  bill,  he  is  bound 
by  her  act,  and  the  plaintiffs,  as  third  persons,  cannot  be 
affected  by  the  manner  in  which  her  discretion  has  been 
exercised.  I  do  not  understand  those  words  as  invest- 
ing the  attorney  with  any  discretionary  power,  but,  on  the 
contrary,  as  cautioning  her  to  exercise  her  authority  in 
those  cases  only  where  occasion  really  required  her  to  do 
so.  But,  in  either  view  of  the  case,  the  plaintiffs  must 
take  the  consequences  of  the  attorney's  outstepping  her 
authority 'on  the  one  hand,  or  erroneously  exercising  her 
« discretion  on  the  other,  for  they  took  the  bill  at  their 
own  peril,  and  ought  to  have  demanded  a  sight  of  the 
power  of  attorney,  and  a  statement  of  all  the  circum- 
stances under  which  the  bill  was  drawn,  before  they  dis- 
counted it  (a).  Then,  did  occasion  require  that  this  bill 
should  be  drawn  upon  the  defendant,  and  accepted  on 
his  behalf?  I  think  clearly  not.  What  occasion  could 
require  that  the  burthen  of  all  the  joint  debts  of  a  partner- 
ship should  be  thrown  upon  one  of  the  partners  ?  None. 
In  every  view  of  the  case  then,  it  seems  to  me,  that  Mrs. 
Munnings  had  no  authority  to  accept  this  bill,  and  conse- 
quently that  the  plaintiffs  have  no  right  of  action  upon  it, 

(a)  And  see  Fenn  y.  Harrisotif  J.  B.  Moore,  583.  8  Taunt.  532, 
ST.  R.  757.  Whitehead  Y,T\idcett,  S.C.  Murray  v.  East  India  Com- 
14  East,  400.     Leytan  i.  Sn^  2    pony,  5  B.  &  A.4204. 
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as  against  the  defendant.    I  am,  therefore,  of  opinion,  that 
a  nonsnit  must  be  entered. 

HoLROYD,  J. — I  entirely  agree  with  my  brother  Bayky, 
in  the  construction  which  he  has  put  upon  these  powers  of 
attorney.  The  case  does  not  find  that  the  bill  in  question 
was  drawn  by  Burleigh,  in  the  character  of  agent  or  cor- 
respondent of  the  defendant,  or  even  that  he  was  such 
agent  or  correspondent  at  the  time  when  he  drew  the  bill ; 
it  finds  only,  that  Burleigh  corresponded  with  the  defend- 
ant, and  acted  as  his  agent  both  before  and  after  the  re- 
ceipt of  the  second  power  of  attorney.  It  mast  be  taken, 
therefore,  that  Burleigh  did  not  draw  the  bill,  as  the  de- 
fendant's agent ;  and  then,  it  was  clearly  not  such  a  bill  as 
the  attorney  was  authorized  to  accept.  Besides,  the  case 
does  find  that  Burleigh  drew  the  bill  for  the  purpose  of 
raising  money  to  pay  the  creditors  of  a  partnership  con- 
cern, in  which  he  was  himself  a  partner ;  so  that  instead 
of  acting  as  an  agent,  he  was  acting  as  a  partner,  and 
under  an  interest  to  relieve  himself  from  liability,  at  the 
expense  of  the  defendant. 


81 


1827. 


Attwood 

V. 

MUNMINGS. 


LiTTLEDALE,  J.,  concurrcd. 


Judgment  of  Nonsuit. 


De  Beauvoir,  Esq.  v.  Welch  and  another, 


.//r^ 


^r 


Trespass,  for  breaking  and  entering  the  plaintifi^'s  Section  86  of 

^,  •         .,  t  1  f      •    1        i.  t^e  General 

close.     Pleas,  not  guilty,  and  a  public  right  of  way  over  Turnpike  Act, 

3G.4,c.l26, 
enacts,  that "  After  any  new  road  shall  be  completed,  the  lands  or  groands  constituting 
any  former  roads  or  road,  or  so  much  and  such  part  or  parts  thereof,  as  in  the  judgment 
of  the  trustees  may  thereby  become  useless  or  unnecessary,  shall  and  may  be  stopped 
up  and  discontinued  as  public  highways,  wUeis  leading  to  some  church,  mill,  Tillagte, 
town  or  place,  lands  or  tenements,  to  which  such  new  road  does  not  immediately  lead, 
and  whicn  may  therefore  be  deemed  proper  to  be  kept  open,  either  as  a  public  or  private 
way  or  ways,  for  the  use  of  any  inhabitant  at  large,  or  any  individual  or  individuals :" — 
Held,  that  the  exception  does  not  oust  the  trustees  of  jurisdiction  in  the  cases  therein 
mentioned,  but  l#iives  them  a  discretionary  power;  that  they  might  stop  up  and  dis- 

VOL.  I.  G 
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1827.        t]^0  lQc^g  III  qnQ^    Issue  thereoD.    At  the  trial  before  Bur- 

De  Beauvoia  rough,  J.,  at  the  Berkshire  Sumioer  Assizes,  1826,  a  yer- 
V.  jiQt  was  found  for  the  plaintiff  with  nominal  damages, 

subject  to  the  opinion  of  the  Court  upon  a  case,  the  sub- 
stance of  which  was  as  follows. 

The  locus  in  quo  had  formed  part  of  a  turnpike  road 
leading  out  of  the  public  Bath  road,  in  the  parish  of  En* 
gletield.  between  Reading  and  Speenhamland,  to  Pang- 
bourn,  in  the  county  of  B^ks.  The  lower  part  of  ibe  road 
led  from  the  Bath  road  to  the  village  of  Englefield,  and 
the  upper  part  from  the  same  village,  towards  Paogboum, 
t>oth  passing  through  the  lands  of  the  plaintiff,  wkh  the 
exception  of  a  part,  and  extended  iu  length,  from  tlve  Bath 
road  at  the  south  comer  of  Bostock-lane,  where  it  cuts  the 
road  leading  from  the  Bath  road  towards  Bradfield,  and 
from  that  road  to  the  point  at  which  it  cuts  the  road  leading 
from  Bradfield,  by  Englefield  church,  towards  Theale. 

By  a  local  act  of  11  Geo.  3,  intituled  "  An  Act  to  con- 
tinue and  render  more  effectual  several  Acts  for  repairing 
the  highways  between  the  Bear  Inn,  in  Reading,  and 
Puntfield,  in  the  County  of  Berks,  and  other  roads  in  the 
said  Acts  mentioned,  and  for  repairing  several  other  roads 
in  this  Act  mentioned ;"  and  by  another  local  act  ot  34 
Geo.  3,  intituled  ^'  An  Act  for  enlarging  the  term  and  powers 
of  an  Act  of  1 1  Geo.  3,  for  repairing,"  8cc. ;  and  by  another 
local  act  of  55  Geo.  3,  intituled,  '*  An  Act  to  continue  the 
term,  and  amend  and  enlarge  the  powers  of  two  Acts  for 
repairing,"  8cc.;  the  several  powers  of  those  acts  relating 
to  the  repairing,  widening,  turning,  or  altering  the  said 
road,  so  leading  out  of  the  Bath  road  to  Pangbourn,  were 
vested  in  the  trustees  or  oommissioners  hereinafter  men* 
tioned. 

continue  as  a  highway,  and  give  up  to  the  owner  pf  the  adjoining  lands,  an  old  road 
leading  to  a  church,  &c.,  to  which  the  new  road  did  not  immedia|ely  lead ;  s^d  that 
the  person  to  whom  the  old  road  was  so  given  up  might  maintain  trespass  against  a 
party  afterwEuds  using  the  old  road. 

SemhUj  that  the  proper  remedy  against  such  act  of  the  trustees,  is  by  appeal  to  the 
sessions,  under  4  Geo.  4,  c.  95,  s.  87,  which  is  incorporated  with  3  Geo.  4,  c.  126. 
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In  the  jeu  1822,  ike  plaintiff  applied  to  these  tnis-'  i^^^* 
tees  to  alter  the  said  read,  so  leading  out  of  the  Bath  DsBEAUToia 
road  to  Pasgboum.  On  the  7th  October,  1822,  a  com«  ^  ^^ 
mittee  of  three  tmstees  was  appointed  to  view  the  proposed 
alteration,  and  haviag  reputed  in  its  fitvoiir,  a  new  fine  of 
tampike  road,  leading  out  of  the  Bath  read  to  Hbgmore 
coppice,  was  formed,  at  the  plaintiff's  expense,  and  ovet 
his  land.  On  the  25th  April,  1826,  the  committee  reported 
to  the  tmstees,  that  ha/viilg  viewed  the  new  road  so  made  by 
tbft  phintiff,  they  oonstdered  it  expedient  that  the  old  road 
(eompnsed  in  the  taeus  m  quo,  as  before  described),  should 
be  stopped  ap,  the  new  one  being  in  a  fit  state  for  the  use 
of  the  pablic ;  andit  was  thessfore  ordered  by  the  trustees 
CD  tie  same  day  (sckteen  trustees  being  present),  that  such 
parts  of  the  old  road  as  were  to  be  given  up  to  the  plaintiff 
should  be  stopped  up ;  and  that  order  was  immediately 
acted  upon,  by  stopping  up  the  old  road,  and  affixing  no* 
tices  that  it  was  so  stopped  up  at  each  of  its  exCremities. 

At  a  meeting  of  the  said  trustees,  held  in  January,  1836; 
notice  of  an  intention  to  revoke,  at  a  subsequent  general 
meeting,  the  order  of  25th  April,  1826,  was  given  by  three 
of  the  trustees,  and  notices  of  the  subsequent  general 
meeting  of  tiie  said  trustees,  to  be  held  for  the  purpose  of 
sudi  revocation,  signed  by  two  of  the  trustees,  were  affixed 
on  all  the  torapike  gates  on  the  said  road,  21  days  before 
the  said  sobsequent  general  meeting.  On  the  6th  Fe- 
bruary, 1826,  a  general  meeting  of  the  said  trustees  was 
held,  at  wkioh  seventeen  trustees  were  present,  and  it  was 
ordered,  that  so  much  of  the  old  turnpike  road  leading 
firom  the  soutii  end  of  Bostbck-lane  towards  Hogmore  cop- 
pice, as  lies  between  the  point  at  which  the  said  old  turn- 
pike road  touohes  the  road  leading  from  Reading  towards 
Speenhamland,  and  the  point  at  which  the  said  old  turnpike 
road  touches  the  road  leading  from  die  said  Rea«Ung  and 
Speenhamland  roads  towards  Bradfield,  and  containing  in 
length  4  furlongs,  29  poles,  and  3  y?irds,  or  thereabouts ; 
and  so  much  of  the  said  old  turnpike  road  as  lies  between 
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1827.        the  point  at  which  the  same  road  touches  the  said  before^ 
Dc  Beauvotr  nientioned  road  leading  towards  Bradfield,  and  the  point 
_,  V-  at  which  the  said  old  turnpike  road  touches  the  road  lead* 

ing  by  the  parish  church  of  Englefield  towards  Theale,  and 
containing^  in  length,  3  furlongs  and  10  poles,  or  there- 
abouts ;  and  also  so  much  of  the  said  old  turnpike  road  as 
lies  between  the  point  at  which  the  same  road  touches  the 
road  leading  from  the  said  parish  church  of  Englefield,  to- 
wards North-street,  and  the  point  at  which  the  new  line 
of  turnpike  road  crosses  the  said  old  turnpike  road,  and 
containing,  in  length,  7  furlongs  and  6  poles^  or  there- 
abouts ;  should  be  stopped  up  and  wholly  discontinued  to 
be  used  as  a  road  or  highway,  and  that  notice  boards  to 
that  effect  should  be  provided  and  affixed  at  the  above- 
mentioned  extremities  of  the  same;  and  that  the  same 
several  pieces  of  old  turnpike  road,  thereby  ordered  to  be 
stopped  up,  should  be  forthwith  given  up  to  the  plaintiff. 

On  the  7th  February,  1826,  the  trustees  caused  notices 
to  be  affixed  to  posts  at  the  extremities,  and  at  four  interme- 
diate points  of  the  locus  in  qtio,  and  barriers  to  be  placed 
across  the  road,  and  trenches  to  be  cut,  at  the  above-men- 
tioned points.  On  the  9th  March,  1826,  possession  of  the 
parts  of  the  old  road,  described  in  the  order  of  6th  Fe- 
bruary, 1826,  was  delivered  to  the  plaintiff  by  the  clerk  of 
the  trustees.  The  next  quarter  sessions  of  the  peace  for 
the  county  of  Berks,  were  held  on  the  4th  April,  1826,  but 
no  appeal  against  the  order  of  the  said  trustees  was  made, 
entered,  or  heard  at  such  quarter  sessions.  The  defendants, 
contending  that  the  right  of  way  was  not  destroyed,  on  the 
-16th  May,  1826,  committed  the  acts  alleged  to  .be  tres- 


The  old  road,  from  the  fir-tree  in  the  Bath  road,  south 
end  of  Bostock-lane,  to  Hogmore  coppice,  contained  4,177 
yards,  or  2  miles,  2  furlongs,  39  poles,  and  3  yards ;  the 
new  road,  between  the  same  points,  contains  3,970  yards, 
or  2  miles,  2  furlongs,  and  3  poles,  being  less  in  distance 
by  36  poles  and  3  yards.    From  Bostock-lane  end  to  the 
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parish  church  of  Englefield,  by  the  road  now  stopped  up,         i^^^* 
and  passing  toward  Bradfield,  and  on  which  trespasses  jy^  Beauvois 
were  committed,  the  distance  was  2,606  yards,  which  now,  ^ 

by  the  nearest  way,  is  3,231 ;  and  the  difference,  as  affect- 
ing the  parsonage-house  and  village  of  Englefield,  is  the 
same.  The  distance  from  Englefield  to  Pangbourn  is  in* 
creased,  by  the  alteration,  77  yards.  On  the  road  leading 
to  Beenham,  within  the  parish  of  Englefield,  are  several 
dwelling-houses,  the  distance  from  which  to  the  parish 
church  of  Englefield,  was  1,662  yards,  before  the  altera- 
tion, and  now  is  2,816.  On  the  Beenham  road,  and  within 
the  parish  of  Englefield,  are  certain  premises,  and  a  consi- 
derable quantity  of  land,  held  by  the  corporation  of  Read- 
ing, in  trust,  for  charitable  purposes.  The  defendants  are 
owners  and  occupiers  of  premises  in  the  village  of  Engle- 
field. On  the  Bath  road,  at  the  distance  of  about  a  mile 
from  the  end  of  Bostock-lane,  in  the  direction  of  Bath,  is 
a  mill,  called  Tile  Mill,  where  the  inhabitants  of  Engle- 
field have  always  hitherto  been  accustomed  to  grind  their 
com,  from  which  mill  there  is  immediate  water-carriage, 
the  distance  of  which  from  the  house  of.  the  defendant, 
Welch,  is  increased  625  yards  by  the  alteration. 

The  question  for  the  opinion  of  the  Court  is,  whether, 
under  the  provisions  of  the  statutes  3  Geo.  4,  c.  126,  and 
4  Geo.  4,  c.  96,  and  particularly  under  those  contained  in 
3  Geo.  4,  c.  126,  ss.  83,  86,  and  88,  and  in  4  Geo.  4,  c.  95, 
8.  87  (a),  the  plaintiff  is  entitled  to  support  his  action  of 

(a)  B^  3  Geo.  4,  c.  126,  s.  83,  and  improye  the  course  or  path 
it  is  enacted,  that  it  shall  be  law-  of  any  of  the  said  several  and  re- 
fill for  the  trustees  or  commis-  spective  roads,  through  or  over 
sioners  of  every  turnpike  road,  and  any  commons  or  waste  grounds  or 
they  are  thereby  ful!^  authorized  uncultivated  lands,  without  mak- 
and  empowered,  from  time  to  time,  ing  satis^ction  for  the  same ;  and 
to  make,  divert,  shorten,  vary,  also,  through  or  over  any  private 
alter,  and  improve  the  course,  or  lands,  tenements,  or  hereditaments, 
path  of  any  of  the  respective  roads  tendering  and  making  satisfaction 
under  their  care  and  management,  to  the  owners  thereof,  and  persons 
01  of  any  part  or  parts  thereof,  interested  therein,  for  the  damage 
and  to  divert,  shorten,  vary,  alter,  they  shall  sustain  thereby. 


86 
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tfespafls  against  the  defendanta*    If  the  Coart  shall  be  of 
Db  Bbautoib  opinion  that  the  plaintiff  can  maintain  sneh  actxm,  tihe 


V. 
W&LCH. 


S.  86,  enacts,  that  after  Any  new 
road  iihall  he  completed,  the  lands 
or  grounds  constituting  any  former 
roads  or  road,  or  so  much  and  such 
part  or  parts  ihiueoi,  as  in  th« 
judgment  of  the  said  trustees  or 
commissioners  may  thereby  be- 
come useless  or  unnecessary,  or 
^laU  at  may  (a)  be  stopped  up 
and  discontinued  as  public  high- 
ways, (unless  leading  over  some 
moor,  heath,  common,  uncultivated 
land  or  waste  ground,  or  to  some 
diurcfa,  mill,  village,  town  or  place, 
lands  or  tenements,  to  which  such 
new  road  or  roads  doth  not,  or  do 
not  immediately  lead,  and  which 
may  therefore  be  deemed  proper 
to  he  kept  open,  either  as  a  public 
or  private  way  or  ways,  for  the 
use  of  any  inhabitant  at  large,  or 
any  individual  or  individuals),  and 
shall  be  rested  in,  and  shall  and 
may  be  sold,  and  conveyed  by  the 
said  trustees  or  commissioners,  in 
the  manner  hereinbefore  mention- 
ed, for  the  best  price  that  can  be 
gotten  for  the  same ;  and  the  money 
arising  by  such  sale  shall  be  ap- 
plied for  the  purposes  of  the  act, 
for  repairing  and  maintaining  such 
turnpike  road. 

S.  88,  enacts,  that  where  any 
turnpike  road  shall  be  diverted  or 
turned,  and  the  new  road  shall  be 
made  and  completed,  such  new 
road  shall  be  in  lieu  of  the  old 
road,  and  shall  be  subject  to  all 
the  provisions  and  regulations  in 
any  act  of  parliament  contained, 
or  otherwise,  to  which  the  old  road 


was  subject,  and  shall  be  deemed 
and  taken  to  be  a  common  high- 
way, and  shall  be  repaired  and 
maintained  as  such ;  and  the  old 
road  shall  be  stopped  ap,  and  the 
land  and  soil  thereof  shall  be  sold 
by  the  trustee^  or  commissioners 
to  some  pcraon  or  persons  whose 
lands  adjoin  thereto,  as  heieinafter 
mentioned  with  regaid  to  pieces  of 
ground  not  wanted ;  but  if  sach 
old  road  shall  lead  to  any  lands, 
house,  or  place,  which  cannot,  in 
Che  opinion  of  the  said  truslees  or 
commissioners^  be  conveniently  ac- 
commodated with  a  passage  from 
such  new  road,  which  they  aie 
hereby  authorized  to  order  and  Lay 
out  if  they  find  it  necessary,  then 
and  in  such  case,  the  old  road  shall 
be  sold,  but  subject  to  the  right  of 
way  and  passage  to  such  lands, 
house,  or  place,  respectively,  at* 
cording  to  the  ancient  usage  in 
that  reject. 

By  4  Geo.  4,  c.  95,^8.87,  it  is 
enacted,  that  if  any  person  shall 
think  himself  aggrieved  by  any 
order,  judgment,  or  determination 
made,  or  by  any  matter  or  thing 
done,  by  any  trustees  or  commis- 
sioners of  any  turnpike  road,  in 
pursuance  of  this  act,  or  the  said 
recited  act,  (3  Geo,  4,  c.  126),  or 
any  local  act  for  making,  repairing, 
or  maintaining  any  turnpike  road, 
(except  where  the  order,  &c.  of 
such  trustees  or  commissioners  are 
hereby  declared  to  be  final  and 
conclusive,  and  except  under  the 
particular   circumstances   berein- 


(a)  This  f  •  dearly  an  erroncoai  exprenion ,  the  leg lilaUre  ondoabtedly  meant  Co  uy, 
iM(  md  mm  be  itoppcd  «p,  Ac.    Bd. 
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Vefdict  is  to  Btand ;  but  if  they  shkll  be  of  a  contrary         1827. 
opinion,  a  nonsuit  is  to  be  entered.  Db*Bbauvoi» 


Tyrwhitf,  for  the  pkintlff.  The  question  is,  whether, 
under  the  statute  3  Geo.  4,  c.  126,  and  4  Geo.  4,  c.  96, 
the  commiBsioners  of  the  roads  in  the  district,  had  or  had 
not  authority  to  stop  up  the  road  in  question ;  for  if  they 
bad,  as  a  trespass  is  acknowledged  to  have  been  committed 
on  the  road,  the  plaintiff  is  clearly  entitled  to  maintain 
this  action.  Now»  looking  to  the  provisions  of  the  two 
statutes  altogether,  (and  by  the  latter  of  them  the  two  are 
declared  to  be  ''  as  one  act"),  it  seems  plain  that  the  com- 
missioners had  that  authority.  By  s.  4  of  the  3  Geo.  4, 
c.  126,  that  act  is  extended  to  all  acts  then  in  force,  or 
which  should  thereafter  be  passed,  for  making,  widening, 
turnings  amending,  repairing,  or  maintainiug  any  turnpike 
roads  in  England.  By  s.  83,  the  trustees  or  commis- 
sioners  are  authorized  and  empowed  to  make,  divert, 
shorten,  vary,  alter,  and  improve  the  course  or  path  of  any 
of  the  roads  under  their  management.  By  s.  84,  it  is 
made  lawful  for  the  trustees  or  commissioners  of  any  turn- 
pike road  to  treat,  contract,  and  agree  with  the  owners  of 
any  lands,  which  they  shall  see  necessary  to  purchase  for 
the  purpose  of  widening  diverting,  altering,  and  improving 
such  road.  By  s.  86,  when  a  new  road  is  completed,  the 
trustees  or  commissioners  ar^  authorized  to  stop  up  and 
discontinue  the  old  road,  "  unless  leading  over  some  moor, 
heath,  common,  uncultivated  land  or  waste  ground,  or  to 
some  church,  mill,  village,  town  or  place,  lands  or  tene- 
ments, to  which  the  new  road  does  not  immediately  lead, 
aiu2*which  may  therefore  be  deemed  proper  to  be  kept 

after  mentioned),  and  for  which  the  cause  of  such  complaint  shall 

no  particular  method  of  relief  hath  arise:  provided  always,  that  no 

been  already  appointed ;  such  per-  appeal  shall  be  allowed  against 

SOB  may  appeal  to  the  justices  of  any  conviction  for  any  penalty  or 

the  peace,  at  the  next  general  or  forfeiture  which  shall  not  exceed 

quarter  sessions  of  the  peace,  to  be  the  sum  of  forty  shillings. 
held  for  the  county,  &c.  wherein 


Welch. 


Welch. 
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1827.  openi  either  as  a  public  or  private  way,  for  the  use  of  any 
DeBbauv  ir  *^<iivid'i*J'"  The  question  in  this  case  will  principally 
turn  upon  the  operation  and  effect  of  that  exception ;  that 
is,  whether  it  absolutely  ousts  the  trustees  of  their  general 
power  in.  the  particular  cases  there  excepted :  and,  if  it 
does»  whether  this  is  one  of  those  excepted  cases.  It  is 
submitted  that  this  clause  does  not  oust  the  trustees  of 
their  general  power,  but  is  merely  directory  to  them  in  the 
exercise  of  their  disciretion  in  the  excepted,  as  well  as  in 
all  other  cases.  It  will  be  said,  that  though  the  trustees 
have  a  general  power  to  stop  up  roads  not  falling  within 
the  exception,  they  are  absolutely  restrained  from  stopping 
up  any  road  which  leads  to  any  church,  8cc.,  if  the  new 
road  does  not  immediately  lead  to  it.  But  if  so,  no  turn- 
pike road  could  ever  be  stopped  up ;  for  if  a  road  is  turned 
there  must  always  be  some  place  which  stood  in  the  old 
line,  and  which  not  being  on  the  new  line,  the  communi- . 
cation  from  thence  to  some  church,  &c.,  will  not  be  imme- 
diate. Besides,  that  argument  assumes  that  the  word  "  /q" 
some  church,  &c.,  means  tatvards,  whereas  its  true  mean- 
ing undoubtedly  is,  immediately  to;  for  if  the  old  road  did 
not  lead  immediately  to  the  church,  8cc.,  the  new  road 
could  not  be  objectionable  for  not  leading  immediately  to 
it.  There  are  cases  in  which  it  has  been  decided  that  the 
word  to,  or  unto,  does  not  n^ean  towards.  In  Wright  v. 
Rattray  (a),  the  declaration  alleged  a  right  of  way  from 
A.  unto  D.  It  was  found  to  st^p  short  at  C,  and  the  de- 
claration was  held  bad :  though  Lord  Kenyon  seemed  to 
be  of  opinion  that  it  might  have  been  sustained  if  the  word 
towards  had  been  used.  Here,  the  old  road  did  not  lead 
from  the  defendant  Welches  premises  immediately  to  Tile 
Mill ;  and  with  respect  to  the  church,  the  new  road  is  as 
near  as  the  old  one  was.  The  exception  appears  mani- 
festly to  have  been  introduced  with  reference  to  the  subse- 
quent clause,  s.  88.  That  section  relates  to  cases  where 
the  old  road  is  sold,  or  given  in  payment  for  land  taken 

(a)  1  East,  377. 
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for  the  new  road.     But  it  is  tn  pari  materid  with  s.  86,         ^827. 
which  relates  to  cases  where  the  old  road  is  given  up  to  jy^  Beautoir 
the  owners  of  adjoining  lands,  in  lieu  of  land  occupied  by  ^' 

the  new  road ;  and  it  shews,  that  in  each  class  of  cases,  it 
is  in  the  discretion  of  the  trustees  whether  they  will  give 
up  or  exchange  the  old  road  for  the  new,  absolutely,  or 
subject  to  a  right  of  way,  as  in  s.  86 ;  or,  whether  they 
will  sell  the  old  road,  or  give  it  in  payment  for  the  new, 
under  s.  88 ;  or  will  lay  out  a  new  passage  from  the  new 
road  to  some  church,  &c.,  if  they  find  it  necessary.  Se- 
condly, the  trustees  having  a  general  jurisdiction  to  divert 
and  stop  up  this  road,  if  they  have  exceeded  their  juris* 
diction,  either  in  not  laying  a  new  passage  from  the  new 
road  to  the  defendant  Welches  premises,  or  in  not  selling 
or  exchanging  the  old  road  subject  to  his  right  of  passage 
to  Tile  Mill,  the  defendants  ought  to  have  appealed  to  the 
next  sessions,  under  the  4  Geo.  4,  c.  96,  s.  87.  Had  they 
done  that,  the  sessions  might  have  amended  the  order  in  . 
either  of  the  particulars  above-mentioned,  or  have  quashed 
it  altogether ;  but  as  they  have  neglected  to  appeal,  and 
the  order  is  good  upon  the  face  of  it,  and  contains  nothing 
shewing  an  excess  of  jurisdiction,  the  question  is  now  con- 
cluded. In  Bonnell  v.  Beighton{a),  where  an  enclosure 
act  gave  commissioners  power  to  set  out  and  make  roads, 
8cc.,  and  directed  that  the  expenses  should  be  borne  by 
the  proprietors  in  certain  proportions,  to  be  ascertained  in 
one  general  rate,  and  then  gave  an  appeal  to  the  sessions 
to  all  parties  aggrieved  :  it  was  held,  that  an  objection  to 
the  rate,  on  account  of  the  commissioners  having  expended 
money  improperly,  could  not  be  tried  in  an  action  for  tres- 
pass, but  that  the  party  aggrieved  inust  appeal  to  the  ses- 
sions. It  was  laid  down  in  Durrant  v.  Boys^b),  that 
where  nothing  appears  on  the  face  of  a  poor  rate  to  shew 
that  the  overseers  have  exceeded  their  power  in  making  a 
prospective  rate,  the  remedy  is  by  appeal  to  the  sessions ; 
for  they  had  a  general  power  to  make  rates,  and  the 

(a)  5  T.  R.182.   And  see  FauKett  v.  Foulis,po9t.      (6)  6  T.  R.  580. 
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iBtr.       sosfeiioDS  ^iXtforvm  domBStieum  in  such  matteiB :  and,  there* 
Db  Bbavvoib  ^^^'  ^^^  plaiDtiff 's  goods  having  been  distrained  for  his 
V*  proportion  of  the  rate,  it  was  held  thai  he  could  not  main^ 

tain  trespass^  DaviisoH  t.  GUI  {a)  and  Wtlck  v^  Nasi  (6), 
will  be  relied  on  a$  supporting  a  contrary  principle.  They 
were  both  cases  of  questions  arising  out  of  orders  of  magis-^ 
trates  made  under  the  general  highway  act^  13  Otn*  3, 
c«  78,  8.  19,  and  in  both  of  them  it  was  held  that  trespass 
would  lie*  But,  in  the  former^  the  defect  was  apparent 
upon  the  face  of  the  order ;  and  in  the  latter,  the  order 
was  an  tx  parte  order  of  justices,  having  no  plan  annexed 
to  it,  according  to  the  form  directed  by  the  act(c).  So 
that  those  decisions  do  not  affect  th6  present  argument^ 
and  that  is  the  view  taken  of  those  cases  by  the  Courts  in 
Oray  v*  Cook$on  (rf),  tind  Britain  v.  Kitmaird  («).  Thirdly, 
the  trustees  being  authorised  to  exercise  a  discretion,  and 
having  exercised  it  fdrly,  this  Oourt  cannot  review  their 
decision.  They  have  here  exercised  a  sound  discretion ; 
for,  npon  the  whole^  there  is  a  saving  to  the  public  by  the 
new  road,  both  of  distance,  and>  as  a  necessary  conse^ 
quence^  of  repairs.  For  discr^tio  est  scire  per  legem  quid 
sitjustum  if) }  and  they  have  accordingly  been  guided  by 
the  parallel  enactment  as  to  highways,  not  turnpike,  in 
66  Qeo4  8,  c.  68,  s.  2,  which  authorizes  the  diverting  any 
such  highway, ''  so  as  to  make  the  same  nearer  or  more 
commodious  to  the  pubUc,*'  The  former  act,  13  Geo*  3, 
c*  78,  s.  19,  repealed  by  55  Geo.  3,  c.  68,  s.  1,  and  replaced 
by  s.  2,  contained  the  same  directory  words.  It  may  be 
added,  that  if  the  trustees  had  no  power  to  shut  up  the 
road  as  against  the  defendant  Welch,  it  follows  that  it  was 
a  private  and  not  a  public  way ;  and  then  the  plea  is  bad, 
for  that  claims  a  public  right  of  way*  On  all  tiiese 
grounds  it  is  submitted  that  this  action  is  maintainable, 
and  that  the  verdict  found  for  the  plaintiff  ought  to  stand* 

(a)  1  East,  €4.  (e)  1  Brod.  &  Bingh.  441 .  S.  C. 

(6)  8  East,  394.  4  J.  B.  Moore,  57. 
(c)  Schedule,  No.  XXI.  (/)  Keighley's  case,    10    Co. 

(<0 16  East,  23.  Rep.  140  a. 
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Taifourd,  ootitri.    If  the  trtsfeecB  had  power,  under  the        i^^* 

acts  ef  parliament,  to  stop  op  the  road,  it  must  be  admitted  D^^msijvfoaL 

that  the  qaeation,  whether  Aey  have  eicerciaed  a  aomnd  v. 

diaerelion  in  ao  doing,  cannot  be  tried  by  ihia  Court.    Bat 

die  defendants,  in  the  name  of  the  pablic«  ckny  that  they 

had  any  sach  power.    This  is  not  a  question  between 

individual  parties,  but  between  the  trustees,  as  a  public 

body,  and  the  public    themselves.      The  trustees  have 

stopped  up  a  puUie    hi^way;    and    the    question  is^ 

whether,  as  against  the  public,  they  had  authority  to  do 

so.    The  old  road  led  to  a  vilkge,  to  a  church,  to  a  mill, 

and  to  lands,  to  which  the  new  road  does  not  immediatdy 

lead ;  and  therefore  vras  expressly  within  the  esoeption  of 

3  Geo.  4,  c.  126,  s.  86.    It  has  been  said,  that  the  word 

"  to*'  in  the  act  of  parliament,  most  be  taken  to  mean 

immidUtefy  to,  but  no  good  reason  is  assigned  for  the 

position ;  and  many  instances  might  be  cited  in  which  the 

word  to  has,  in  legal  interpiretation,  been  held  to  meen 

towards.    When  the  language  of  the  exception  is  duly 

eonsidered,  the  effect  of  it  seems  clearly  this :   an  express 

prohibition  against  stopping  up  and  discontinuing,  as  a 

pQbKc  highway,  any  old  road  leading  to  a  churoh,  &c.,  to 

which  the  new  road  does  not  immediately  lead,  except  in 

two  instances ;  the  one  where  the  old  road  is  kept  open  as 

a  public  way,  for  the  use  of  some  inhabitant  at  laige,  and 

the  other  where  it  is  kept  open  as  a  private  way,  for  the 

use  of  some  individual.     In  this  view  of  the  case,  the 

order  of  the  trustees  is  cleariy  bad.    But  the  defendants 

were  not  bound  to  appeal  against  it  to  the  quarter  ses* 

sions.    The  3  Geo*  4,  c.  126,  gives  no  appeal ;  and  though 

the  4  Geo.  4,  c.  96,  does,  still-  it  only  declares  that  parties 

a^rieved  nuiy  appeal;  it  is  not  compulsory  upon  them 

to  pursue  that  mode  of  jremedy.    In  the  case  of  a  road 

improperiy  stopped  up,  under  the  3  Geo.  4,  c.  126,  which 

gave  no  appeal,  the  public  would  clearly  have  had  a  right 

to  continue  to  use  the  old  road,  at  least  during  the  interval 

before  the  passing  of  the  4  Geo.  4,  c.  95 ;  and,  as  the 
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1827.        latter  contains  no   words  taking   away  that  right,   bat 
De  Beauvoib  ^ci'cly  gi^es  the  privilege  of  appeal,  the  right  remains  un- 

_,  V.  impaired  and  unaltered.     Welch  v.  Nash  (a),  is  adecisive 

Welch.  ,      .  i  i         i.         i        /»  , 

authority  to  show  that  the  order  of  the  trustees  is  not  con- 
clusive/and  that  this  Court  may  entertain  the  question  of 
its  regularity. 

Cur,  adv.  vult. 

Judgment  was  afterwards  pronounced  as  follows : 

Baylby  J. — ^We  are  all  agreed  in  the  opinion  that  this 
action  is  maintainable.     It  was  an  action  of  trespass  quare 
clausumf regit;  to  which  the  defendants  pleaded  a  public 
right  of  way  over  the  locus  in  quo.    The  locus  in  quo  had 
been  part  of  a  public  highway,  and  the  question  was,  whe- 
ther it  had  been  properly  and  legally  stopped  up,  so  as  to 
take  away  from  the  public,  and  the  defendants,  the  right 
which  they  had  formerly  possessed  over  it,  and  to  vest  the 
exclusive  right  over  it  in  the  plaintiff;  and  that  question 
mainly  depended  upon  the  construction  to  be  given  to  the 
86th  section  of  the  3  Geo,  4,  c.  126.    It  was  contended  on 
the  part  of  the  defendants,  that  as  the  old  road  was  one 
leading  to  a  church,  a  village,  a  mill,  and  lands,  to  which 
the  new  road  does  not  immediately  lead,  the  trustees  had 
ho  authority  to  make  the  order  for  stopping  it  up,  they 
being  expressly  prohibited  from  so  doing  by  the  exception 
in  the  clause  I  have  mentioned.     Now,  s.  83  of  the  act, 
empowers  trustees,  generally,  to  make,   divert,   shorten, 
vary,  alter,  and  improve  the  course  or  path  of  any  of  the 
roads  under  their  management ;  and  s.  86  provides,  that 
when  new  roads  are  completed,  the  lands  or  grounds  con- 
stituting any  former  roads,  or  so  much  and  such  part  or 
parts  thereof  as,in  the  judgment  of  the  trustees,  may  thereby 
become  useless  or  unnecessary,  shall  and  may  be  stopped 
up  and '  discontinued  as  public  highways,  unless  leading 
over  some  moor,  heath,  common,  uncultivated  land,  or 

(a)  8  East,  394. 
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waste  ground,  or  to  some  church,  mill,  Tillage,  town,  or         1827. 
place,  lands  or  tenements,  to  which  such  new  roads  do  not  jy^  BeauVoik 
mmediately  lead,  and  which  may  therefore  be  deemed  v. 

proper  to  be  kept  open,  either  as  public  or  private  ways, 
for  the  use  of  any  inhabitant  at  large,  or  any  individual. 
If  that  is  an  absolute  and  express  prohibition  against  stop- 
ping up  any  of  the  roads  there  described,  the  trustees  cer- 
tainly had  no  authority  to  stop  up  the  road  in  question ; 
but  if  it  leaves  the  trustees  a  discretionary  power  over  such 
roads,  they  had  authority  to  stop  up  this  road,  and  their 
order  is  binding.  It  has  been  insisted  that  the  exception 
ousts  the  trustees  of  all  power  in  all  the  excepted  cases ; 
and  the  former  part  of  it,  if  considered  alone  and  inde- 
pendently of  the  rest,  certainly  warrants  the  argument. 
But  the  former  part  seems  to  me  to  be  much  qualified  by 
the  latter,  which,  in  my  opinion,  clearly  vests  the  trustees 
with  a  discretionary  power  to  act  upon  the  former  part,  or 
not,  as  they  may  think  proper.  The  exception  appears  to 
me  to  divide  itself  into  two  branches :  the  first  pointing  out 
the  different  descriptions  of  roads  to  which  it  may  be  ap- 
plied ;  and  the  second,  leaving  it  to  the  discretion  of  the 
trustees  to  what  instances,  and  in  what  modes  to  apply  it, 
with  the  somewhat  remarkable  power  of  converting  old 
public  roads  into  private  ways.  If  the  former  branch  is 
.to  be  taken  alone,  no  road  of  the  several  descriptions  there 
mentioned  can  be  legally  stopped  up;  but  the  second 
branch  must  have  been  added  for  the  purpose  of  qualifying 
the  generality  of  the  first,  and  of  shewing  how  it  is  to  be 
applied,  according  to  the  judgment  and  discretion  of  the 
trustees.  No  other  .construction  will  give  the  whole  pas- 
sage a  sensible  and  reasonable  meaning.  The  latter  part 
speaks  of  roads  "  which  may  be  deemed  proper  to  be  kept 
.open."  Deemed  proper  by  whom  ?  Clearly  by  the  trustees ; 
not  by  a  jury  to  be. impanelled  to  try  the  question ;  for,  in 
that  case,  there  would  be  no  end  of  disputes,  because  juries 
might  differ  in  their  opinion,  and  every  instance  of  diverting 
a  road  would  be  productive  of  endless  litigation  and  ruinous 
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^827.        ezpenee.   Then  tfaay  are  to  be  kept  open,  **  either  as  public 
Db  Bbauvoia  ^  private  ways*"    Uoless  that  is  to  be  done  according  to 

,„  V.  the  discretion  of  the  tmstees,  and  unless  they  have  a  discro- 

Wbloh.  «  ,  .      .    .  ^     ::  11    *. 

tionary  power  or  doing  it,  it  can  never  be  done  at  all ;  for 

tho^  is  Ro  mode  of  converting  a  public  road  into  a  private 
way,  except  by  an  act  of  parliament.  Then,  here  the  tnis* 
tees,  in  the  exercise  of  their  discretionary  power,  have 
oidered  the  old  road  to  be  stepped  up  entirely,  and  to  be 
gfffen  ta  the  plaintiff;  the  consequence  of  whieh  is,  that  it 
has  ceased  to  be  a  public  road,  and  has  become  the  property 
of  the  plaintiff,  and  the  defendants  having  trespassed 
upon  it,  are  liable  in  this  action.  The  3  Geo.  4,  c.  126, 
giving  no  appeal  to  the  sessions,  left  the  judgment  of  the 
trustees  in  these  cases  final  and  conclusive.  If  that  was  a 
defect^  it  has  been  remedied  by  the  4  Geo.  4,  c.  95,  which 
gives  to  parties  aggrieved  by  the  trustees  a  remedy  by  ap- 
peal, and  that  remedy  the  defendants  might  have  adopted. 
For  these  reasons,  I  am  of  opinion,  that  the  plaintiff  in  this 
case  had  a  right  of  action  for  the  trespass  committed  by 
the  defendants,  and  that  the  verdict  which  he  has  ob- 
tained ought  not  to  be  disturbed* 

HoLROYD,  J.,  concurred. 

LiTTLBDALB,  J. — I  am  entirely  of  the  same  opinion. 
The  whole  tenor  of  4he  language  used  in  the  exception  is 
such  as  shews  decisively  that  it  was  intended  to  vest  a  dis- 
cretionary power  in  the  trustees.  It  excepts  out  of  the 
exception  roads,  '^  which  may  be  deemed  proper  to  be  kept 
open  either  as  public  or  private  ways."  ''  May**  is  discre- 
tionary ;  and  if  the  clause  had  been  meant  to  be  compul- 
sory, the  word  must  would  have  been  used,  which  would 
have  rendered  the  passage  nonsense.  ''  Deemed*'  is  dis- 
cretionary ;  both  those  words  imply  necessarily  an  exercise 
of  judgment.  "  Either  as  public  or  private  ways,**  must 
mean  that  the  trustees  are  to  decide  in  which  of  two  cha- 
racters the  road  is  to  be  kept  open ;  and  ^'for  the  use  of 


BEFORE  MICHAELKAS    TERM,    VIII.   GEO.   IV.  95 

awf  UhabUant  at  large,  or  any  indmdualj*  that  they  ure        ^^^^- 
to  decide  to  which  of  two  purpoaet  the  road  ib  to  be  DeBsauvoir 
applied.    This  constructioo  is  the  ia(Nre  proper  and  couTe*       ^  ^* 
Bieat,  because  it  reccmciles.  a.  86  with  the  siibeeqiient  s.  88, 
^hich.  givee  thet  trustees  a  disoretionacy  power  ia  eacpress 
ienusi. 

Judgment  for  the  Plaintiff. 


The  King  t;.  the  Inhabitants  of  Sandhurst. 

1  wO  Justices,  by  their  order,  removed  Thomas  Slark,      The  pauper 

Sarah,  his  wife,  and  their  four  children,  from  the  parish  of  ^  ^f  ^^  ^. 

East  Hampstead,  to  the  parish  of  Sandhurst,  both  in  the  perintendents 

.       i.  TT.    1  ,    ^  I  /•         ,    of  the  Royal 

county  of  Berks ;  and  the  sessions,  on  appeal,  connrmed  Miliury  Col- 

the  order,  subject  to  the  opinion  of  this  Court  upon  the  Jf^^.^^f^e^' 

following  case  :  week,  and  two 

The  pauper,  Thomas  Slark,  being  unmarried,  and  with-  pei^annum^ 

out  any  child,  was  hired  on  the  13th  May,  1813,  as  a  servant  to  give  a 

on  the  establishment  of  the  Royal  Military  College,  at  if  he  wished  to 

Blackwater,  in  the  parish  of  Sandhurst.     By  a  warrant  [we,  but  to 

be  dismissed 
under  the  hand  of  his  late  Majesty,  dated  27th  May,  1808,  (for  miscoa- 

all  matters  relating  to  the  interior  regulations  and  economy  ^^'  ^^^ 

of  the  establishment,  were  placed  under  the  cognizance  of  college  is 

a  collegiate  board,  consisting  of  the  governor  of  the  col-  p^^ratwr" 

lege,  the  lieutenant-governor,  and  several  other  persons,  ^^  pay«  «>o 
.       ,  .        :.      V,        .  1     .         /  taxes  for  its 

m  the  warrant  mentioned.     Certam  regulations  for  men-  servants.  The 

servants  hired  for  the  college,  are  entered  in  a  book  kept  P*^P®^  ^^ 

o  '  .  *^     mained  a 

for  that  purpose,  containing,  among  other  things,  the  fol-  year  in  the 

lowing  rules : — '*  The  servants  ai-e  to  obey  all  orders  they  ^^^^^ 

may  receive  from  the  officers  of  the  institution,  the  staff-  lodging  in  the 

Serjeants,  and  the  purveyor.    They  are  allowed  wages,  at  Hel^Sat  he 

acquired  a 
settlement  in  Sandhurst. 
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the  rate  of  16s.  per  week,  with  one  dress,  and  one  undress 
suit  of  clothes  per  annum,  subject  to  such  stoppages  as 
may  be  ordered,  but  which  shall  be  paid  up  every  three 
months,  after  deducting  for  the  charge  of  breaking  of 
furniture,  crockery,  &c.,  belonging  to  the  college,  that 
may  have  been  committed  during  that  period.  Should  a 
servant  wish  to  leave  the  college,  he  must  give  one  month's 
previous  notice ;  but  should  the  college  see  reason  to  be 
dissatisfied  with  his  conduct,  it  retains  the  power  of  dis- 
missing him  at  a  moment's  notice."  The  customary  mode 
of  hiring  such  servants  for  the  establishment,  was,  by 
reading  the  rules  over  to  them  at  the  time  of  hiring  them, 
and  requesting  their  signature  to  them,  in  witness  of  their 
agreemeht  to  serve  on  the  terms  prescribed.  The  pauper 
was  hired  by  Colonel  Butler,  the  lieutenant-governor,  one 
of  the  officers  constituting  the  collegiate  board,  by  whom 
the  servants  were  usually  hired.  He  heard  the  above  re- 
gulations read  at  the  same  time,  by  the  quarter-master, 
and  signed  his  assent  in  the  usual  manner,  by  subscribing 
his  mark  to  them.  He  remained  in  the  service,  and 
received  his  wages,  as  above  agreed  on,  for  two  years  and 
a  half,  before  he  married ;  he  lived  and  slept  in  the  body  of 
the  college,  and  was  employed  in  making  the  beds  of  two 
of  the  gentlemen  cadets,  assisting  in  sweeping  and  clean- 
ing the  rooms,  and  various  other  occupations  for  the  ser- 
vice of  the  college,  exclusively,  as  directed  by  the  officers 
of  the  college.  He  was  discharged  with  several  other  pub- 
lic servants  of  the  college,  without  notice,  in  the  year 
1819,  on  a  reduction  of  the  college  establishment,  by 
order  of  government.  The  body  of  the  college  is  exclu- 
sively appropriated  to  public  uses,  for  study  and  lodging 
of  the  gentlemen  cadets,  and  is  exempt  from  poor  rates^ 
as  being  a  public  building.  The  pauper,  and  32  other 
persons,  were  employed  in  the  same  service,  not  as  the 
private  servants  of  any  individual,  but  as  the  public  ser- 
vants of  the  establishment,  to  obey,  generally,  the  officers 
of  the  college,  and  they  were  paid  by  the  pay-serjeant. 
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out  of  the  funds  supplied  for  the  maintenance  of  the  col- 
lege, and  they  were  not  returned,  paid^  or  assessed  as  8«r»     tIicKing 
vants,  to  the  collector  of  the  taxes.    The  pauper  after*  v. 

wards  married  his  present  wife,  and  the  children  removed 
with  him  were  the  issue  of  that  marriage.  The  sessions 
found  that  there  was  a  general  hiring  sufficient  to  confer  a 
settlement,  if  a  settlement  could  be  acquired  by  such  hir- 
ing and  service  in  a  public  establishment  like  the  college. 
The  question  for  the  opinion  of  the  Court  is,  whether  the 
pauper  acquired  a  settlement  by  such  general  hiring  and 
•errioe  in  the  collie. 

Shepherd  and  Talfourd^  in  support  of  the  order  of  ses- 
sions.  The  sessions  came  to  the  right  conclusion.  All 
the  requisites  of  the  statutes  and  4  TT.  &  M.,  c.  11,  s.  7, 
are  to  be  found  in  the  contract  in  this  case ;  for  here  is  an 
unmarried  person^  not  having  child  or  children,  having 
been  lawfully  hired  into  a  parish  for  a  year.  [Bayley,  J. 
Was  the  pauper  hired  for  a  year ;  that  is,  was  there  a  good 
general  hiring  ?  The  case  finds,  that  the  college  retained 
the  power  of  dismisung  any  servant  at  a  month's  notice]. 
But  the  case  states,  that  the  sessions  found  that  there  was 
a  general  hiring  sufficient  to  confer  a  settlement,  if  a  settle- 
ment could  be  acquired  by  such  hiring  and  service,  in  a 
public  establishment  like  the  college.  The  sessions,  there- 
fore, have  decided  the  question  otfact,  whether  there  was 
a  general  hiring ;  and  have  referred  to  this  Court  only  the 
question  of  law,  whether  service  under  such  a  hiring,  with 
such  a  body  as  the  college,  can  confer  a  settlement. 
This  Court,  therefore,  cannot  take  the  first  question  into 
consideration ;  it  is  a  question  of  fact,  decided  by  the  ses- 
sions, and  upon  which  their  decision  is  conclusive.  Then 
the  second  question,  though  it  is  one  of  some  novelty,  and 
of  great  importance,  is  not,  when  properly  examined,  one 
of  much  difficulty.  There  seems  to  be  no  good  reason 
why  a  public  body,  like  the  college,  should  not  have 
the  same  power  of  contracting  as  any  individual  has. 

VOL.  I.  H 
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1327.  Whether  the  service  is  performed  to  one  master  or  two,  or 
more,  appears  wholly  immaterial ;  for  the  question  in  all 
these  cases  depends,  not  on  the  nature  and  character  of 
the  master,  but  on  the  nature  and  character  of  the  servant 
and  the  service.  ILittledale,  J.  Whom  could  the  servant 
in  this  case  have  sued  for  his  wages,  if  they  had  been  left 
in  arrear?]  He  might  clearly  have  sued  Colonel  Butler, 
by  whom  he  was  hired,  who  was  the  acting  superintend- 
ent of  the  college,  and  by  whom  the  servants  were  usually 
hired.  But,  even  if  he  could  not  maintain  any  acticm  for 
his  wages,  it  by  no  means  follows  that  he  could  not  acquire 
a  settlement  by  his  service.  There  are  some  cases  in 
which  it  has  been  expressly  provided  by  act  of  parliament, 
that  the  servants  of  public  establishments  shall  not  ac- 
quire settlements  by  their  services ;  as  by  the  62  Geo.  3. 
c.  72,  an  act  for  the  better  cultivation  of  timber  in  the 
forest  of  Alice  Holt,  in  the  county  of  Southampton,  which 
expressly  provides  that  no  person  shall,  by  hiring  and  ser- 
vice, either  for  the  preservation  of  woods  and  plantations, 
or  of  the  game  in  the  said  forest,  gain  thereby  any  settle- 
ment in  the  parish  of  Binstead,  in  which  the  forest  is  situ- 
ate ;  and  many  other  instances  of  the  same  kind  might  be 
mentioned  (a).  Now  the  inference  deducible  from  the  fact  of 
such  provisions  being  made  by  the  legislature,  with  refe- 
rence to  some  other  public  establishments,  and  not  with 
^  reference  to  this  college,  which  is  regulated  by  an  act  of 

(a)  As  33  Ceo.  3,  c.  54,  s.  24,  such  their  reception,  continuance, 

which  provides,  that  no  apprentice  hiring  or  residence,  in  such  hospi- 

or  servant  to  any  member  of  any  tal ;  and  9  Geo.  3,  c.  31,  s.  8,  which 

Benefit  Society,  residing  in  any  provides,  that  no  person  who  shall 

parish,  under  that  act,  shall  on  that  be  admitted  into  the    Magdalen 

account,  acquire  a  settlement;  13  Hospital,  as  a  penitent  prostitute, 

Geo.  2,  c.  22,  s.  7,  which  provides,  or  who  shall  be  employed  therein 

that  no  child,  nurse,  or  servant,  re-  as  an  hired  servant,  shall,  by  reason 

ceived,  maintained,   educated   or  of  such  admittance  or  service,  gain 

employed  within  the    Foundling  a  settlement  in  the  parish  in  which 

Hospital,  shall  gain  any  settlement  the  said  hospital  is,  or  shall  be  si- 

in  the  parish  or  place  where  such  tuate. 
hospital  is  situate,  by  virtue  of 
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parliament,  is  very  strong,  and  shews  conclusively,  that        1827. 
there  was  no  intention  on  their  part  to  put  the  servants  of 
the  college  upon  a  different  footing*  with  respect  to  their 
competency  to  acquire  a  settlement  by  hiring  and  service 
in  the  college,  from  persons  hired  by  private  individuals* 

Tmdalj  S.  G.,  Nolan  and  Stone,  contrd.  The  college 
does  not  contribute  towards  the  relief  of  the  poor  of  the 
parish  within  which  it  is  situate ;  it  ought  not,  therefore, 
to  burthen  the  parish,  by  bringing  into  it  a  number  of 
persons  who  may  afterwards  become  cha^able  upon  it. 
The  Court  are  entitled  to  look  into  the  whole  case,  for 
it  is  referred  to  them  generally,  and  to  entertain  both  the 
questions  arising  upon  it,  namely,  was  there  a  general 
hiring,  and  if  so,  did  service  under  it  confer  a  settlement? 
First,  there  was  no  general  hiring  here.  The  statute 
3  8&  4  IF.  4r  M.,  c.  1 1 ,  8. 7,  requires  a  lawful  hiring,  that  is, 
that  there  shall  be  such  a  contract  between  the  parties,  as 
either  is  expressly,  or  may  be  considered  by  the  law 
impliedly,  as  a  contract  for  a  year.  It  is  of  the  very 
essence  of  such  a  contract,  that  it  is  reciprocal ;  that  the 
one  party  shall  be  bound  to  retain,  and  the  other  be 
bound  to  stay,  in  the  service,  for  a  full  yean  There  was 
no  such  reciprocity  in  this  case ;  for  though  the*  servant, 
if  he  wished  to  leave  the  college,  was  bound  to  give  a 
month's  previous  notice,  the  college  retained  the  power  of 
dismissing  him  at  a  moment's  notice.  This  was,  what  has 
been  termed,  a  unilateral  contract;  and  under  such  a 
contract,  it  is  impossible  that  any  lawful  hiring  can  take 
place.  IBayley,  J.  The  college  may  have  power  to  de- 
feat the  contract,  under  certain  circumstances,  before  the 
year  is  out;  and  yet  the  contract  may  originally  have 
been  one  for  a  year].  It  is  part  and  parcel  of  the  contract, 
that  the  college  may  terminate  it  whenever  they  please  ; 
and  that  cannot  be  a  contract  for  a  year.  It  was  a  con- 
tract for  a  period  less  than  a  year,  under  which  a  general 
hiring  cannot  be  presumed.    [Bay ley,  J.    The  power  of 

h2 
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the  college  to  defeat  the  contract  is  Tevy  limited^  it  ig  onljr 
The  King      ^^  ^^^  ^^^'^  "^  reason  to  be  dissatisfied  nvith  the  servant's 
V-  conduct,  that  they  retain  the  power  of  dismissing  him  at  a 

moment's  notice:  and  I  doubt,  therefore,  whether  they 
were  warranted  in  so  dismissing  the  pauper,  under  the 
circumstances  stated  in  the  case.]  But  he  could  not  pos« 
Btbly  maintain  an  action  against  any  person'for  wrongfiiUy 
dismissing  him,  or  even  for  arrears  of  wages ;  which  proves 
that  there  is  no  person  by  whom  he  was  lawfully  hired, 
or  with  whom  he  stood^  properly  speaking,  in  the  relation 
of  servant.  Secondly,  even  if  there  was  a  general  hiring, 
still  ^rvice  under  it,  in  a  public  establishment  like  the 
college,  will  not  confer  a  settlement.  In  order  to  con- 
stitute such  a  contract  as  is  required  by  the  statute,  the 
master  must  be  a  person  resident  within  the  parish  where 
the  service  is  'performed  ;  but  though  the  individuals  in 
whom  the  management  of  the  affairs  of  the  college  are 
vested,  are  resident  within  the  parish  of  Sandhurst,  still 
there  is  not  any  one  of  them  who  can  properly  be  called 
the  master  of  the  pauper,  within  the  meaning  of  that 
statute.  The  law  contemplated  that  the  master  should 
be  a  person  having  property  and  a  stake  in  the  parish ;  but 
all  the  property  appertaining  to  this  college  is,  by  the 
statute  52  Geo.  3,  c.  124,  vested  in  the  crown.  The 
pauper,  therefore,  was  not  a  servant  in  the  legal  or 
ordinary  sense  of  the  word  ;  he  rather  resembled  a  soldier 
employed  on  civil  service;  he  was  not  returned  to  the 
collectors  of  taxes  as  a  servant ;  he  was  neither  hired,  nor 
treated,  nor  employed,  as  a  servant  in  ordinary  cases  is ; 
he  must  be  considered  rather  as  an  officer  of  the  orown, 
than  as  a  servant,  or  at  least  as  a  servant  of  the  crown, 
and  not  sui  juris  to  adhere  to  the  contract,  or  to  abandon 
it,  in  the  mode  that  servants  in  the  general  sense  of  the 
word  are. 

Bayley,  J.  ("after  consulting  with  the  other  Judges). — 
Upon  the  first  point  made  in  this  case,  we  have  none  of 
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OS  any  doubt.    We  are  all  of  opinion  that  there  was  what        1827. 
the  law  considers  as  a  general  hiring :  a  hiring  for  a  year,     xfaTKiNo 
with  power  on  both  sides  to  determine  the  contract  be-  »• 

foce  the  expiration  of  the  year;  a  contract  defeasible,  but 
not  defeated,  and  therefore  a  good  contract  for  a  year. 
Upon  the  other  point,  we  wish  to  take  time  for  considera- 
tion, and  to  consult  my  Lord  Tenterden,  of  whose  optnionf 
as  the  question  may  be  of  some  general  importance,  we 
are  anxious  to  have  the  benefit. 

Cur.  adv.  vuli. 

Judgment  was  now  delivered  by 

Bayley,  J.,  who,  after  shortly  recapitulating  the  facts  of 
the  case,  thus  proceeded. — Upon  these  facts  two  questions 
arose ;  first,  whether  there  was  such  a  general  hiring  as  the 
law  would  construe  into  a  hiring  for  a  year;  and  secondly, 
whether  service  under  such  a  hiring  with  the  college, 
would  confer  a  settlement.  We  have  consulted  my  Lord 
Tenterden  upon  the  subject,  and  I  have  the  satisfaction  to 
state,  that  his  opinion  is  in  unison  with  that  of  my  learned 
brothers  and  myself,  before  whom  the  case  was  argued :  so 
that  what  I  now  say  may  be  considered  as  the  judgment 
of  the  whole  Court  upon  the  case.  We  are  of  opinion 
that  the  pauper  acquired  a  settlement  in  tlie  parish  of 
Sandhurst.  We  think  there  was  clearly  a  "  lawful 
hiring  for  a  year"  within  both  the  words  and  the  meaning 
of  the  statute  of  William.  It  was  part  of  the  agreement, 
that  if  the  pauper  wished  to  determine  the  service,  he  was 
to  give  a  month's  notice ;  but  that  the  college  might  dis- 
miss him,  for  misconduct  (which  was  not  the  ground  of 
his  dismissal),  without  any  notice  at  all.  The  con  tracts 
therefore,  was  defeasible  by  either  party,  within  a  year, 
but  it  was  not  defeated ;  and  the  mere  power  to  defeat  a 
contract,  will  not  render  it  less  a  contract  for  a  year,  if  in 
its  other  circumstances  it  satisfies  that  description.  It 
may  be  a  defeasible  hiring ;  but  it  is  not  less  a  hiring.    It 
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1827.        was  objected  that  the  service  being  in  a  public  establish- 
The  Kino      ^^^^»  would  not  confer  a  settlement.    We  think  there  is 
V.  no  weight  in  the  objection.      Hiring  and  service  is  a 

matter  of  a  personal  nature ;  and  the  question  is,  not  by 
tchom  the  servant  is  hired,  but  whether  he  i$  lawfully 
hired,  and  performs  a  year's  service  under  that  hiring. 
Here  the  pauper  was  lawfully  hired  into  the  parish,  no 
matter  whether  by  a  public  body,  or  a  private  individual, 
and  performed  a  year's  service  under  the  hiring.  He  has 
therefore  gained  a  settlement  in  the  parish,  and  the  order 
of  sessions,  adjudging  him  to  have  done  so,  must  be  con- 
firmed. 

Oixler  of  Sessions  confirmed  (a). 
(a)  See  Rex  v.  Hurstmonceaux,  pott. 


Fawcett  against  Foulis,  Bart.,  and  another. 

lies  araiD^°      -'-  RESP ASS  for  brewing  and  entering  plaintifiTs  close, 

justices  for  a    situate,  8ic.,  at  the  parish  of  Amcliffe,  in  the  county  of 
distress  uDder  . 

a  conviction     York,  and  seizing,  &c.,  plaintiff's  sheep.   Plea,  not  guilty. 

for  not  doing     ^^  ^1,^  t^jal  before  Bayley,  J.,  at  the  last  assizes  for  the 

statute  labor  a   j^      ^ 

on  the  high-      county  of  York  (&),  it  appeared  that  the  defendants,  who 

by  reason^cS''     ^^  magistrates  in  the  North  Riding,  had  caused  a  distress 

the  plaintifi^s     to  be  taken  in  December,  1826,  on  the  defendant's  goods, 

Und^iUnn       ^^^  penalties,  for  not  performing  statute   laW    on   the 

the  parish,  the  high-ways  in  the  township  of  Ingleby ;  the  object  of  this 

havejurisdic-    proceeding  being,  to  ascertain  whether  the  occupiers  of 

tion.    A  pre-   lands  in  the  hamlet  of  Arncliffe,  within   the  parish  of 
scnptive  ex-  ,  ^  ,  y 

emption  in  re^  Amcliffe,  were  liable  to  contribute  to  the  repairs  of  the 

tSri^cular  ^      Tostds  in  the  township  of  Ingleby  in  the  same  parish ;  it 

fet^lhoJldu"  ^^  Counsel  for  the  plaintiff,  Broi^Aom,  F.  PoUock,  and -4 Wcrson;  for 
pleaded  or  ^®  defendants,  Croa,  Serjeant,  Parke,  and  Alexander, 

given  in  evi- 
dence before  the  magistrates,  or  made  tbe  subj^t  of  an  appeal  to  tbe  Quarter  Sessions. 
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Being  contended  on  the  part  of  the  occupiers  of  lands  in         id^T'. 
the  hamlet  of  Amcliffe,  that  they  were  discharged  from      PAwcrrr 
sach  liability  by  reason  of  their  exclusively  repairing  the  v- 

roads  ia  that  hamlet.  The  following  is  a  copy  of  the 
warrant  of  distress : — *^  North  Riding  of  Yorkshire.  To 
the  constable  of  the  township  of  Amcliffe  in  the  said 
Riding.  Whereas,  John  Fawcett,  of  the  parish  of  Arn- 
cliffe,  in  the  said  Riding,  farmer,  is  duly  convicted  before 
us,  Sir  William  Foulis,  Bart.,  and  Benjamin  Flounders, 
Esq.,  two  of  his  Majesty's  justices  of  the  peace,  in  and  for 
the  said  Riding,  upon  the  oath  of  Thomas  Peacock  of  the 
parish  of  Amcliffe  aforesaid,  a  credible  witness.  For  that 
the  said  John  Fawcett,  was  on  the  28th  day  of  September, 
now  last  past,  served  with  a  notice  under  the  hand  of 
Thomas  Peacock^  surveyor  of  the  highways  of  the  parish 
of  Amcliffe  aforesaid ;  whereby,  the  said  John  Fawcett, 
was  required  to  send  one  wain,  cart  or  carriage,  furnished 
with  no  less  than  two  able  horses  and  one  able  man,  with 
proper  tools  to  attend  the  same ;  to  be  at  the  Tontine  inn, 
to  load  stones  from  Mr.  Thomas  Park's  EUerbeck,  to  the 
new  road  within  the  said  parish,  near  John  Wilson's  farm, 
on  Tuesday  the  3rd,  Wednesday  the  4th,  Thursday  the  6th, 
and  Friday  the  6th  days  of  October,  now  last  past,  by 
8  o'clock  in  the  morning,  to  work  diligently  eight  hours 
in  repairing  the  highways  within  the  parish  of  Amcliffe, , 
in  the  county  of  York,  or  compound  for  the  same  two  days 
before  the  respective  days  appointed  to  work ;  and  that 
the  said  John  Fawcett^  neglected  to  attend  and  perform 
such  statute  duty  as  was  required  by  such  notice,  con- 
trary to  the  statute  in  that  case  made  and  provided ;  by 
reason  whereof,  the  said  John  Fawcett,  hath  forfeited 
four  several  sums  of  five  shillings,  amounting  together  to 
the  sum  of  one  pound,  to  be  distributed  as  herein  men- 
tioned, which  he  hath  refused  to  pay.  These  are  therefore 
in  his  Majesty's  name  to  command  you  to  levy  the  said 
sum  of  one  pound,  by  dis^ss  of  the  goods  and  chattels, 
of  him,  the  said  John  Fawcett,  and  if  within  the  space  of 
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four  days,  next  after  such  distress,  by  you  taken,  the  saidf 
sum,  together  with  the  reasonable  charges  of  taking  and 
keeping  the  same,  shall  not  be  paid,  that  then  you  do  sell 
the  said  goods  and  chattels  so  by  you  distrained,  and  out 
of  the  money  arising  by  such  sale  that  you  do  pay  the  sum 
of  one  pound  to  the  surreyoiB  of  the  highways  for  the 
pariah  of  Amcliffe,  where  the  said  neglect  or  default  hap- 
pened, to  be  employed  towards  the  repairs  of  the  said 
highways,  returning  the  overplus,  on  demand,  to  him  the 
said  Johm  Fatocetty  the  reasonable  charges  of  taking,  keep- 
ing, and  selling  the  said  distress  being  first  deducted  f 
and  if  sufficient  distress  cannot  be  found  of  the  goods  and 
chattels  of  the  said  Jokn  Faweeit^  whereon  to  levy  the  said 
sum  of  one  pound,  that  then  you  certify  the  same  to  us^ 
together  with  this  warrant.  Given  under  our  hands  and 
seals  this  9th  day  of  December,  1826. 

(Signed),  William  Foulis. 

Benjamin  Flovkdess.'^ 

It  was  admitted,  that  previously  to  the  issuing  of  this 
warrant,  the  phdntiff  had  been  convicted  under  the 
13  Geo.  3,  c.  78,  and  that  proper  notices  of  action  under 
24  Geo.  2,  c.  44,  had  been  given,  and  that  the  action  had 
been  commenced  in  due  time.  That  the  plaintiff^  on 
the  8th  September,  1826,  was  served  with  such  notice 
from  the  surveyor  of  the  highways,  as  stated  in  the  war- 
rant of  distress,  and  that  the  plaintiff  did  not  perform  such 
statute  duty,  or  compound  for  the  same,  pursuant  ta  the 
said  notice.  That  the  plaintiflT  occupied  a  messuage, 
farm  and  lands,,  in  the  said  parish  of  Amcltffe,  of  th» 
annual  value  of  200/.,  and  kept  and  employed  thereoo 
such  team,  as  in  the  said  notice  mentioned ;  and  that  the 
work  required  of  the  plaintiff  was  not  mere  than  his  just 
proportion,  if  he  was  liable  to  work  at  alL  That  plaintiff 
was  afterwards  summoned  to  appear  before  defendants,  to 
answer  for  his  disobedience  to  such  notice;  and  that 
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plaintiff  did  accordingly  appear  before  defendants,  and  was  tstr. 
by  tbem  convicted  in  fonr  several  penalties  of  5«.  eacb  for 
such  disobedience.  That  defendants  had  full  power  and 
authority,  under  and  by  virtue  of  the  said  statute,  to 
convict  plaintiff  in  the  several  and  respective  penalties 
aforesaid,  for  the  several  and  respective  ofiences  with  which 
he  stood  charged  before  them;  and  that  the  same  are  the 
proper  penalties  to  be  imposed  for  such  offences,  if  plaintiff 
was  liable  to  be  convicted  at  all.  That  an  order  under 
the  bands  and  seals  of  defendants  for  the  payment  thereof, 
was  issued  and  served  upon  pkintiff  six  days  and  up* 
wards  before  the  date  and  issuing  forth  of  tbe  said  warrant. 
That  the  said  distress  was  made  within  the  parish  of  AJ 
aforesaid,  and  was  not  excessive. 

Cross,  Serjeant,  for  the  defendants,  objected  that  tbe 
conviction  being  unappealed  against,  no  action  lay  against 
the  justices;  and  the  learned  Judge  being  of  that  opinion 
the  plaintiff  was  nonsuited,  with  leave  to  move  to  set  aside 
the  nonsuit  and  enter  a  verdict  for  him  with  Is.  damages* 

Brougham  now  moved  accordingly.  The  question  in 
the  cause  was,  whether  Amcliffe  Hamlet  was  liable  to 
statute  labor  for  Ingleby  roads,  and  whether  the  distress 
was  lawful,  being  taken  on  the  ground  of  a  failure  on  the 
part  of  the  plaintiff  to  send  a  wain  and  men  to  do  statute 
labor  for  four  days.  The  conviction  was  bad  in  law* 
The  conviction  was  admitted.  {Bayky  J.  It  was  pro- 
duced by  my  direction].  The  objection  was  plain  upon 
the  Highway  Act.  13  Geo.  3,  c.  78,  ss.  34  (a),   and 

(a)  Wbicb  enacts,  that  ^  the  said  and  shall  be  chargeable  hereunto 

suireyor  to  be  appointed  as  afore-  as  followeth :  that  is  to  say,  every 

said,  together  with  the  inhabitants  person  keeping   a    waggon,  eart, 

and  occupiers  of  lands,  tenements,  warn,  plough  or  tumbrel,  and  three 

woods,  tithes,  and  hereditaments  or  more  horses  or  beasts  of  draught, 

within  each  parish,'  township,  or  used  to  draw  the  some,  shall  be 

place,  shall,  at  proper  seasons  in  deemed  to  keep  a  team,  draught, 

every  year,  use  their  endeavours  or  plough,  and  be  liable  to  per- 

for  the  repair  of  the  highways,  form  statute  duty  with  the  same 
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in  the  parish,  &c.|  where  he  resides, 
and  shall  six  days  in  every  year 
Fawcett  (if  so  many  days  shall  be  found 
necessary),  to  be  computed  from 
Michaelmas  to  Michaelmas,  send 
on  erery  day  and  at  every  place  to 
be  appointed  by  the  surveyor  for 
the  amending  the  highways  in  such 
parish,  &c.,  one  wain,  cart,  or 
carriage,  Jtirnuhed  after  the  cus- 
tom of  the  country  with  oxen, 
horses,  or  other  cattle,  and  all 
other  necessaries  fit  to  carry  things 
for  that  purpose,  and  also  two 
able  men  with  such  cart,  &c. ; 
which  duty,  so  performed,  shall 
excuse  every  such  person  from  his 
duty  in  such  parish,  &c.,'  in  re- 
spect of  all  kinds,  &c.,  not  ex- 
ceeding the  annual  value  of  50/., 
which  he  shall  occupy  therein; 
and  every  person  keeping  such 
team,  draught,  or  plough,  and  oc- 
cupying in  the  same  parish,  &c., 
lands,  &c.,  of  the  yearly  value  of 
50/.  over  and  beyond  the  said  year- 
ly value  of  50/.,  in  respect  whereof 
such  team-duty  shall  be  perform- 
ed, and  every  such  person  occupy- 
ing lands,  of  the  yearly  value  of 
50/.,  in  any  other  parish,  &c., 
besides  that  wherein  he  resides, 
and  every  other  person  not  keep- 
ing a  team,  draught,  or  plough, 
but  occupying  lands,  &c.,  of  the 
yearly  value  of  50/.,  in  any  parish, 
&c.,  shall,  in  like  manner,  re- 
spectivelyy  and  for  the  same  num- 
ber of  days,  find  and  send  one 
wain,  cart,  or  carriage,  fiimished 
with  not  less  than  three  horses  or 
four  oxen,  and  one  horse  or  two 
oxen,  an4  two  horses  and  two  able 
men,  to  each  wain,  cart,  or  car- 
riage, and  in  like  manner  for 
evety  50/.  per  annum,  respectively, 
which  every  such  person  shall  fur- 
ther occupy  in  any  such   parish. 


&c.,  respectively,  such  wainsf  carts, 
or  carriages  to  be  employed  by 
the  surveyor  in  the  repairing  and 
amending  the  highways  veithin 
the  pari8h,.&c.,  where  such  lands, 
ftcshall  respectively  lie ;  and  every 
person  who  shall  not  keep  a  team, 
draught,  or  plough,  but  shall  occu- 
py lands,  &c.,  under  the  yearly  va- 
lue of  50/.  in  the  parish,  &c.,  where 
he  resides,  or  in  any  other  parish, 
&c. ;  and  every  person  keeping  a 
team,  draught,  or  plough,and  occu- 
pying lands,  &c.,  under  the  yearly 
value  of  50/.  in  any  other  parish, 
&c.,  where  he  resides,  shall  respec- 
tively contribute  to  the  repair  of 
highways,  and  pay  to  the  surveyor 
of  such  parish,  &c.,  respectively,  in 
lieu  of  such  duty,  the  sums  follow- 
ing. (Then  follows,  the  enumera- 
tion). V^hich  said  several  sums 
shall  be  considered  as  compositions, 
and  shall  be  paid  to  the  surveyor  of 
the  parish,  fire,  in  which  they  are 
charged,  for  the  use  of  the  high- 
ways therein,  at  the  time  such 
compositions  are  to  be  paid  under 
the  authority  of  this  act,  or  within 
ten  days  after,  or  in  de&ult  of  sudi 
payments  such  money  shall  be 
levied  by  distress  and  sale  of  the 
goods  and  chattels  of  the  person 
or  persons  refusing  to  pay  the 
same,  in  such  manner  as  the  for- 
feiturio  for  the  neglect  in  perform- 
ing the  statute  duty  are  hereby 
authorised  to  be  levied  and  raised. 
Provided,  that  no  person  keeping 
such  team,  draught,  or  plough, 
and  performing  duty  with  the 
same  as  aforesaid,  in  the  parish, 
&C.,  where  he.  resides,  and  not 
occupying  lands,  &c.,  ^fvithin  the 
same,  of  the  yearly  value  of  30/., 
shall  be  obliged  to  send  more  than 
one  labourer  with  such  team, 
draught,  or  plough." 
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37  (a).  The  convictioa  states,  that  the  plaintiff  was  required 
to  send  one  wain,  cart,  or  carriage,  with  proper  took,  to  at- 
tend, or  to  compound  for  the  same  two  days  before.  The 
order  is  in  the  alternative.  The  conviction  is  not  so.  It 
slates,  that  the  plaintiff  neglected  to  perform  statute  datf. 
They  were  entitled  to  convict  only  for  refusing  to  do  both. 
Secondly,  the  conviction  does  not  set  forth  how  the 
plaintiff  was  liable.  It  should  have  stated,  that  he  kept  a 
wain  or  tumbrel,  and  three  horses.  If  he  keeps  no  cart, 
he  is  to  pay  moqey  only.  It  is  a  mistake  to  say,  he  was 
liable  to  pay,  or  to  do  work  according  to  what  he  kept. 

(a)  **  Every  sach  sonreyor  shall,  money  for  the  same,  as  hereinafier 
from  time  to  time,  give  to»  or  mentioned,  shall,  for  every  such 
cause  to  be  left  at  the  house,  or      neglect,  forfeit  the  sum  of  1«.  6c{., 
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usual  place  of  abode,  of  every 
person  or  persons  so  liable  to  per- 
form such  duty,  or  labour,  as  in  this 
act  directed,  four  days*  notice  at  the 
least,  of  the  day,  hour,  and  place, 
upon  which  each  of  the  said  day's 
duty  shall  be  required  to  be  per- 
formed, and  every  person  or  per- 
sons making  de&ult  in  finding  and 
sending  such  wain,  cart,  or  car- 
riage, fomished  as  aforesaid,  and 
such  able  men  with  the  dkme  as 
herein  required,  or  in  performing 
the  said  duty  at  the  time  ^nd  place* 
and   in   the  manner  by  this  act 
directed,  shall,  for  every  such  de- 
fault or  neglect  in  sending  such 
wain,  &c.,  with  such  men  as  afore- 
said, forfeit  the  sum  of  l(A»,'and 
for  .every  de&ult  in  sending  every 
cart  with  one  horse  and  one  man 
3s.,  and  for  not  sending  every  cart 
with  two  horses  and  one  man  5s., 
and    every    person    or    persons 
making  defiiult  in  sending  any  such 
labourer,  and  every  person  mak- 
ing defiiult  in  performing  such  la- 
Ixmr,  at  the  time  and  place,  and  in 
the  manner  directed  by  this  act, 
or  in  paying    such  composition 


all  which  forfeitures  shall  be  ap- 
plied for  the  use  of  the  highways 
within  the  pariah,  &c.,  where  the 
same  shall  arise,  and  the  said  sur- 
veyor   shall    fidrly  and    equally 
demand  and  require  such  duty,  and 
labour,  from  every  person  or  per- 
sons liable  to  perform  the  same, 
according  to  the  directions  of  this 
act,  without  foyour  or  partiality  to 
any  person  or  persons  whomso- 
ever ;  and  if  in  any  parish,  &c., 
it  shall  not  be  necessary  to  call 
forth  the  whole  duty  in  any  year, 
it  'shall  be  abated  in  a  just  and 
equal  proportion  amongst  all  per- 
sons liable  to  the  same;  and  the 
said  surveyor  may  and  shall,  and  he 
is  hereby  required,  with  all  con- 
venient speed,  after  default  made 
in  performance  of  such  duty,  or 
labour  as  aforesaid,  to  proceed  for 
the  recovery  of  the  penalties  or 
forfeitures  hereby  inflicted  for  the 
same,    respectively,    in    manner 
hereinafter  directed,  so  that  the 
same  may  be  recovered  before  he 
makesup  his  accounts,  in  the  man- 
ner directed  by  this  act." 
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1827.  The  statute  does  not  say,  that  a  person  keeping,  iuc.,  shall 
furnish  tools ;  but  that  the  wain^  carty  or  carriage,  shall  be 
furnishedi  according  to  the  custom  of  the  country.  The 
surveyor  is  to  furnish  tools.    T^ere  should  hare  been  a 

^  >f»  ^    rjb/z^  finding  by  the  trustees,  that  the  work  ifms  necessary. 

r  ii*^^*^^  1^  ^-^  [Lord  Ttnterden^  C.  J.  That  is  antecedent  to  the  sur- 
^''^-^'^^^^"^'veyor's  application].  The  38th  section  (a)  says, ''that  par- 
ties may  compound,''  &c.  The  first  objection  is,  that  the 
warrant  does  not  set  forth  that  the  defendant  was  liable. 
Occupying  lands  constitutes  no  liability.  Secondly,  nan 
comiat,  the  defendant  had  not  redeemed  himself  from  any 
liability  to  perform  the  statute  duty  by  payments.  Thirdly, 
four  ofiences  are  here  included  in  one  conviction.  The 
justices  cannot,  by  a  mere  statement,  give  themselves  juris- 
diction. [Aiy&y,  J.  Of  that  there  is  no  doubt.  You 
might  have  pleaded  before  the  magistrates  that  they  had 
no  jurisdiction]. 


(a)  <^Any  person  or  penons  liable 
to  perfoimtbe  said  duty  by  send* 
tng  one  or  more  team  or  teams, 
draught  or  draughts,  plough  or 
ploughs,  with  men,  hones  or  oxen, 
in  manner  aforesaid,  shall  and  may 
compound  for  the  same,  if  he,  she, 
or  they,  shall  diink  fit,  by  paying  to 
the  said  surveyor,  at  the  time,  and 
in  the  manner  hereinafter  men* 
tinned,  such  sum  or  sums  of  money, 
as  the  justices  of  the  peace,  forthe 
limit  wherein  such  parish  shall  be, 
or  the  major  part  of  them,  at  their 
said  special  sessions,  to  be  held  in 
the  first  week  after  Michaelmas 
quarter  ses^ons  in  every  year,  shall 
adjudge  and  declare  to  be  reason- 
able, not  exceeding  six  shillings, 
nor  less  than  three  shillings,  for 
each  team,  &c^  for  eadi  day,  and 
in  defiiult  of  their  adjudging  or  de- 
claring the  same,  the  sum  of  4«.  6d. 
for  and  in  lieu  of  every  such  day's 
duty  for  each  team,  draught,  or 


plough;  and  for  every  cart  and 
one  horse,  or  beast  of  draught,  2«^ 
and  for  every  cait  with  two  horses 
or  beasts  of  draught,  3s.,  for  and 
in  lieu  of  every  day's  duty;  and 
every  inhabitant  liable  to  perform 
such  duty  or  labour  as  aforesaid, 
and  not  chargeable  in  any  other 
respect  as  aforesaid,  shall  and  may 
compound  for  the  same,  if  he,  she, 
or  they  shall  think  fit,  by  paying 
to  the  surveyor  the  sum  of  four- 
pence,  for  and  in  lieu  of  every  such 
day's  duty  or  labour  respectively, 
at  the  time,  and  in  the  manner 
hereinafter  directed,  for  the  pay- 
ment of  the  composition  money." 
The  proTisions  of  this  section 
are  modified  by  34  Geo.  3,  c.  74  ; 
44  Oeo,  3,  c.  5;  and  54  Geo,  3, 
c.  109 ;  but  it  does  not  appear,  that 
the  alteration  introduced  by  these 
statutes,  would  have  materially 
afiected  the  argument 


FOULIS. 
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Lord  Tbntbbdbn,  C.  J. — ^The  nonsuit  was  right.  The  1827. 
conviction  was  good  in  substance.  By  the  act>  work  is  to  Fa!wcett 
be  done  from  which  the  parties  are,  howev^ ,  allowed  to  ^  v. 
redeem  themselves  by  composition.  This  was  not  acted 
upon  here.  If  paid,  it  would  have  been  a  good  defence ; 
but  the  proceeding  must  be  for  not  doing  the  work.  Se- 
condly, the  surveyor  directs  the  plaintiff  to  attend  with 
tools.  If  he  had  attended  without  tools,  that  point  might 
have  been  raised  ;  bat  he  does  not  attend  at  all.  Thirdly, 
he  is  the  occupier  of  lands.  That  is  sufficient  in  sub- 
stance. Whether  the  question  could  have  been  tried 
which  was  meant  to  have  been  raised,  is  doubtful.  In- 
gleby  and  Amcliffe  being  both  in  the  same  parish,  if  the 
liability  to  repair  was  several,  there  should  have  been 
separate  surveyors.  The  proper  way  would  have  been,  to 
object  to  the  appointing  of  one  surveyor  for  both  districts. 
The  surveyor  was  appointed  for  the  whole  parish.  I  con- 
sider the  case  with  analogy  to  the  poor  laws.  A  person 
may  bring  his  action  on  the  ground  of  an  entire  want  of 
jurisdiction  (a).  There  the  jurisdiction  is  given  over  per- 
sons having  property  vrithin  the  parish. 

HoLBOYD,  J. — I  entertain  considerable  doubts,  whether 
the  justices  had  authority  to  make  this  order.  With  re^ 
spect  to  the  poor  rates,  where  a  party  is  not  rateable,  the 
magistrate  has  no  jurisdiction.  If  notice  had  been  given 
to  a  person  not  having  property  in  the  township,  the  magis- 
trates would  have  had  no  jurisdiction,  and  the  question 
might  have  been  tried  in  the  same  way  as  in  the  case  of 
a  poor  rate.  Here  the  property  veas  within  the  parish,  for 
which  the  surveyor  was  appointed  (6). 

Little  DA  LB,  J. — I  am  of  opinion,  that  no  action  lies 
against  these  magistrates.  The  surveyor  was  appointed  for 

(a)  Vide  MUward  ▼.  Coffin,  2  1  Burr.  580;  BarmeUy.  Beighton, 
W.  Bla.  1331.  5  T.  R.  182 ;    Durrant  v.  Boy»,  6 

(6)  Vide  HutcKimy.  Chmbert,     T.R.580. 
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1837.  the  whole  parish.  The  party  being  taken  before  a  magis- 
trate,  it  is  a  question  whether  he  should  not  have  pleaded 
to  the  jurisdiction.  Here  he  has  pleaded  only  not  guilty. 
Primd  facie  the  magistrates  had  jurisdiction,  and  it  was 
therefore  the  duty  of  the  plaintiff  to  give  evidence  before 
them. 

Lord  Tenterden,  C.  J. — There  might  have  been  an 
appeal  to  the  quarter  sessions,  where  these  points  might 
have  been  decided. 

Rule  refused  (a). 

(a)  And  see  Re»  v.  Inkahiiants      Etticombes     M*Clel.  &   Youoge^, 
of  Buckinghanuhire,  2  D.  &  R.      450;  Chanter  v.  GlttMe,post. 
689, 1  B.  &  C.  485 ;  UnderhiU  v. 


CoATEsand  another.  Assignees  of  Cox,  a  Bankrupt^ 
against  Lord  Viscount  Hawarden. 

An  Irish       UN  the  second 'day  of  this  term,  the  Attorney-General 

▼otHnn^the'    obtained  a  rule,  calling  upon  the  plaintiffs  to  shew  cause 

election  of  le-  why  the  writ  o(  pluries  capias  issued  in  this  cause  should 

peen,  cannot    ^^^  he  set  aside,  and  the  bail  bond  given  to  the  Sheriff  of 

be  aiTCsted  or  the  county  of  Sussex  should  not  be  delivered  up  to  be  can- 
sued  by  capias.  '^ 

celled,  and  why  the  plaintiffs  should  not  pay  the  costs  of 

the  said  bail  bond,  and  of  this  application  to  be  taxed  by 

the  master,  and  in  the  meantime  proceedings  be  stayed. 

This  was  moved  on  the  affidavit  of  the  defendant,  stating 

that  he  was  a  Viscount  of  that  part  of  the  United  Kingdom 

called  Ireland  (a) ;  that  his  right  to  vote  in  the  election  of 

(a)  By  40   Geo.  3,    cap.  67,  respects  be  considered  as  peerages 

article  4,  it  is  enacted  that  "  all  of  the  United  Kingdom,  and  that 

peerages  both  of  Great  Britain  and  the  peers  of  Ireland,  shall,  as  peers 

Ireland,   now  existing,  or  here-  of  the  United  Kingdom,  be  sued 

after  to  be  created,  shall,in  all  other  and  tried  as  peers,  except  as  afore- 
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the  representative  peers  for  Ireland  had  been  allowed  by 
the  House  of  Lords,  and  exercised  by  the  defendant  (a) ; 

said,  and  shall  enjoy  all  privileges      Atbenry^in  Ireland  aforesaid.  And 

this  he  is  ready  to  rerify.    Where- 
fore, he  prays  judgment  of  the  said 
wrtty  and  thai  the  same  may  be 
quashed,  &c."    Theplaintifis  hav- 
ing replied  that  the  defendant  at 
the  time  of  the  issuing  of  the  origi- 
nal writ,  was  not  baron  of  Athenry 
modo  et  formd ;  the  paper  book  was 
delivered  on  the   5th  February, 
with  notice  of  trial  for  the  sittings 
after  term.     On  the  9th  February, 
a  rule  was  obtained  to  shew  cause 
why  the  trial  should  not  be  post- 
poned till  the  sittings  after  ]^ter 
term,  on  an  affidavit  stating  that 
in  order  to  establish  the  defence, 
it  would  be  necessary  to  bring 
witnesses  from  Ireland,  and  obtain 
much  evidence  from  public  records, 
parish  registers,  and  other  docu- 
ments there,  without  which,  he  was 
advised,  &c.,  that  he  could  not 
safely  proceed  to  the  trial  of  this 
cause,  especially  as  this  deponent 
was  advised,  &c.,  that  he  could 
not  safely  proceed  to  trial  without 
the  testimony  of  Sir  WUliam  Bet* 
ham,  Knight,  Ulster  king  at  arms, 
and  principal  herald  of  all  Ireland, 
and  deputy  keeper  of  the  records 
in  Birmingham  tower,  who  was 
then  in  Ireland,  and  could  not,  as 
this  de(>onent  verily  believed,  con- 
sistently   with  his  the   said   Sir 
W,  JB*8.  official  duties,  at  that  time 
come  to  England,  nor  could  this 
deponent  safely  proceed  to  trial 
without  the  production  by  the  said 
Sir  W.  B,  of  certain  national  re- 
cords, kept  in  the  said  Birmingham 
tower,  in  the  castle  of  Dublin, 
which  records  would  not,  as  this 
deponent  was  informed  and  be- 
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of  peers,  as  fully  as  the  peers  of 
Great  Britain ;  the  right  and  pri- 
vilege of  sitting  in  the  House  of 
Lords,  and  the  privileges  de- 
pending thereon,  and  the  right  of 
sitting  on  the  trial  of  peers  only 
excepted. 

(a)    In   Lord  Banbtay's    case, 
3  Salk.  512 ;  2  Lord  Raym.  1247, 
the  Court  refused  to  grant  a  super- 
sedeas to  an  arrest  on  a  latitat,  in 
fiivour  of  a  defendant  who  claimed 
to  be  a  peer,  but  had  never  sat  in 
the  House  of  Lords ;  and  in  Storey 
▼.  Birmingham,  3  D.  &  R.  488,  tliis 
Court  refused  to  direct  a  bail  bond 
to  be  given  up  to  be  cancelled  upon 
the  mere  fact  of  the  defendant's 
being  an  Irish  peer,  without  its 
being  shewn  that  defendant  had 
ever  sat  in  parliament,  or  done  any 
act  in  the  character  of  peer ;  saying, 
that  before  the  Court  could  inter- 
fere in  that  summary  way,  a  clear 
case  of  privilege  must  be  made 
out;   and  tKey  left  the  defendant 
to  plead  his  peerage.    In  another 
action  against  the  same  defendant 
brou^t  by  the  executors  of  a  party 
who   had   obtained    a  judgment 
against  him  in  Ireland,  the  de- 
fendant filed  the  following  plea. 
''And  Edward  BirmtngAaiR,  Lord 
Btnnii^Aofii,  baron  of  Athenry,  in 
Ireland,  against  whom  the  plain- 
tiff have  issued  their  original  writ 
by    the    name   and    addition   of 
Edward  Birmingham,  Esq.,  in  his 
own  proper  person,    comes  and 
says,  that  he  the  said  baron,  sued 
as  aforesaid,  before  and  at  the  time 
of  the  issuing  of  the  original  writ  in 
this  cause,  was  and  still  is  baron  of 
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and  that  he  i¥a8  entitled  to  all  the  rights,  priTileges,  and 
immunities  of  an  Irish  peer  {a) ;  that  the  defendant  was 
arrested  at  his  residence  at  Brightoni  on  the  15th  Septem- 
ber, 1827.  by  an  officer  of  the  Sheriff  of  Sussex,  and  that 
he  had  been  discharged  from  that  arrest  upon  a  represen- 
tation of  his  privilege;  that  he  immediately  forwarded  a 
strong  remonstrance  to  the  Sheriff,  notwithstanding  which 
he  had  been  again  taken  under  the  same  process  on  the 
24th  September,  upon  which  occasion  he  had  given  a  bail 
bond  accompanied  with  a  protest  against  the  regularity  of 


liered,  be  intrusted  to  the  care  of 
any  other  person  than  the  said  Sir 
W.  B.;  that  he  purposed  leaving 
London  the  following  day,  and  to 
proceed  forthwith  to  Ireland  for 
the  purpose  of  collecting  the  need- 
ful evidence  in  the  support  of  his 
defence,  but  that  it  would  not  be 
possible  to  be  prepared  for  trial  at 
the  time,  for  which,  notice  of  trial 
had  been  given ;  that  he  expected 
that  he  should  be  able  to  obtain 
the  attendance  of   the   said  Sir 
W.  Bt,  and  the  production  of  the 
said  documents  and  other  neces- 
sary evidence  for  the  trial  of  the 
cause  for  the  sittings  after  next 
Easter  term.    On  the  last  day  of* 
Hilary  terra,    cause  was  shewn 
against  the  rule  by  Mannings  who 
urged  that  the  defendant  after  suf- 
fering a  judgment  to  pass  against 
him  in  Ireland  by  the  name  of 
Edward  Birminghamf  Esq.,  had  no 
right  to  require  that  the  executors 
of  his  ereditor  should  try  a  ques- 
tion of  peerage,  and  that  a  party 
who  puts  in  a  plea  in  abatement, 
should   be  prepared  to  establish 
his  plea,  and  not  occasion  further 
delay  by  such  an  application  as  the 
present.      Manning  was  stopped 
by  the  Court,  who  asked  Chitty, 


who  supi^orted  the  rule,  whether 
his  affidavit  stated  that  the  peerage 
had  devolved  on    the  defendant 
subsequently  to  the  judgment  in 
Ireland;  Chitty  admitted  that  this 
was  not  sworn :  but  he  stated  from 
his  own  knowledge,  that  the  fact 
was  so,  and  added,  that  from  the 
form  of  the  judgment  it  appeared 
to  be  on  a  warrant  of  attorney. 
The  Court  then  desired  Chitty  to 
direct  his  argument  to  the  increased 
delay.  On  this  point  he  contended 
that  an  application  to  put  off  a 
trial  on  account  of  the  absence  of 
a  material  witness  was  a  matter  of 
course.    The  Court,  however,  said 
that  although  there  might  be  cases 
in  which  it  would  be  reasonable  to 
postpone  the  trial  of  a  plea  in 
abatement,  yet  that  in    general, 
where  a  party  puts  on  the  record, 
a  plea  unconnected  with  the  merits, 
he  ought  to  be  prepared  with  evi- 
dence to  support  it ;   and  that  the 
indulgence  now  prayed  for,  would 
be  contrary  to  the  spirit  of  the  act 
of  parliament  on  dilatory  plead- 
ings ;  and  they  discharged  the  rule. 
Wade  and  another,  esecuton,  4rc.  v. 
Birmingham.    Ed.  MSS. 

(a)  See  information  in  the  Star- 
chamber,  for  arresting  ^e  Countess 
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tlie  proceedings  (a).  The  Coart  in  granting  the  rule,  said 
that  they  entertained  no  doubt'  as  to  the  defendant's 
privilege. 

Gumey  now  appeared  to  shew  cause/  but  said  he  would 
not  oppose  the  rale  being  made  absolute  with  costs  as 
prayed,  juronded  the  defendant  would  undertake  to  bring 
no  action.  This  proposal  being  acceded  to  by  the  Attorney- 
(jeneni|,  who,  with  Langslow,  was  to  ha?e  supported  the 
rale,  the  Court  pronounced  the 
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EMOmd,  6  Co.  Rep.  52  b,  54  a, 
where  it  is  said,  that  a  severe  sen- 
tence was  passed  upon  the  sei^ 
jeants-at-mace,  though  it  does  not 
appear  what  that  sentence  was. 
No  process  against  a  peer  contain- 
ing even  a  formal  copt«,  can  be  sup- 
ported; Ctmche  t.  Lord  Anmdely 
3  East,  127;  lorimm  t.  Lord 
RoMy,  4  Tannt  668;  Briicoe 
V.  Lord'Egrtimmi,  3  M.  &  S.  88 ; 
and  in  the  Caimieti  of  Huntmg- 
dim*s  case,  1  Ventr.  298,  the  attor- 
ney was  committed  for  suing  out 
such  process.  In  Damt  t.  Lord 
Raidle$iam,  7  Taunt  679;  1  J.  B. 


Rule  absolute. 

Moore,  410,  the  Court  of  C.  P.  re- 
fused to  give  effect,  upon  a  sum- 
mary application,  to  the  privilege 
claimed  by  a  peer  of  Ireland  to  be 
sued  by  original  wril,and  not  by  bill 
and  summons ;  and  in  Mr.  Taun- 
ton's report  of  this  case,  the  autho- 
rity of  Briicoe  v.  Lord  Egremont,  is 
questioned  by  'Bwroughf  J.  And 
seeEor/  ofAthol  v.  Earl  of  Derby, 
2  Lev.  72. 

(a)  It  appeared  also  by  the  de- 
fendant's affidavit,  that  the  whole 
debt  except  4/.,  had  been  received 
by  Cor  before  his  bankruptcy. 
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COATES 
V. 

Loan 

VlSCOUHT 

Hawardex. 


A.  pays 
money  for 
shares  in  a 


Vice   against   the   Right    Honobablb  Ann  Mar- 
garet Viscountess  Dowager  Anson.'     * 

Assumpsit  fot  goods  sold  tod^d^ivered.'work  and 
labour,  with  the  common  money  counts.  Plea,  non-as- 
sumpsit.   This  was  an  action  brought  by  the  plaintiff,  a  mine  to  B., 

'^  describing 

himsdf  as  treasurer  of  the  mine,  and  receives  from  persons  calling  themselves  directors,  a 
memorandum  purporting  that  A.  is  a  proprietor  of  shares,  and  that  his  name  is  entered  in 
the  cost  book.  A.  in  writiDg,  and  in  conversation,  acknowledges  himself  to  be  a  shareholder 
and  receives  money  from  E.  as  treasurer,  on  account  of  supposed  profits,  but  no  deed  is 
executed,  nor  is  there  an  assignment  of  any  interest  in  the  mine  from  the  lessee  thereof. 
Held,  that  A.  is  not  liable  for  supplies  furnished  the  mine,  unless  furnished  on  his  credit* 
VOL.    I.  1 
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merchBht  ia  Traro,  tp  recover  the  turn  of  3332.  9$.,  being 
S2L  6s.  9d.f  the  amount  of  timber,  iron,  gunpowder,  and 
other  supplies  furnished  to  the  mine,  Wheal  Prudence, 
between  Gist  August,  1823,  and  7th  September,  1824 ; 
and  a  balance  of  28i/«  2s*  3d.,  claimed  to  be  due  in 
respect  of  supplies  fui'nished  to  the  mine.  Wheal  Concord, 
between  1st  October,  1824,  and  9th  March,  1826. 

At  the  trial  before'  Lord  Tenterden,  C.  J.,  at  the  ad**^ 
joumed  sittings  at  Guildhall,  after  last  Trinity  term  (a), 
it  appeared  that  T.  J.  Alders(m{b),  describing  himself  aa 

part  of  the  war.    The  action  was 
brought  in  1816  or  1817,  and  on 
the  qnestidn  with  respect  to  ^bt 
notice  which  in  that  case  had  been 
nerved  on  the  attorney  a  week  or 
ten   days  before  the  sittings,  his 
lordship  mled  that  the  attorney 
who  represented  the  foreign  party, 
ought  to  be  in  possession  of  those 
papers.      Here  Mr.  Leake  does 
produce  some  of  the  papers  con- 
nected with  the  canse^  and  he  tub* 
mitted  that  defendant  should  have 
put  him  in  possession  of  all  those 
papers  likely  to  be  called  for,  and 
that  the  conespondenoe  between 
the  defendant  and  the  witnesa  on 
this  business,  fonned  a  sort  of 
paper  so  likely  to  be  called  for, 
that  she  should  have  put  her  at- 
torney in    possession    of  them. 
<«  Lord  TenUrden,  C.  J.     I  have 
no   distinct   recollection  of  that 
case,  but  I  should  decide  in  the 
same    way  now  as  to  all  ihose 
papers  which  have  a  direct  bear- 
ing on  the  cause,  that  ail  papers 
relating  to  the  transaction  may  be 
reasonably  presumed    to  be  put 
into  the  hands  of  the  solicitor  who 
is  conducting  the  cause  for  a  per> 
son  resident  abroad.     I  am  not 
quite  sure  that  rule  would  hold, 
or  that  I  should  hold  it  to  the 


(a)  Counsel  for  the  plaintiff, 
Pollock,  F.,  and  CMtty.  For  the 
defendant,  the  Attoney  Oeneral 
and  Brougham. 

{b)  The  witness  having  been  asked 
by  the  plaintifTs  counsel,  what  had 
become  of  certain  letters  written  to 
him  by  the  defendant,on  the  subject 
of  the  mines,  and  having  said  that 
at  her  request  he  had  given  them 
up  to  her  in  1825,  it  was  proved 
that  noticeto  produce  these  letters 
had  been  served  on  the  defend- 
ant's attorney  between  seven  and 
eight  o'clock  in  the  evening  of  the 
preceding  Saturday.  (The  trial 
took  place  on  Wednesdi^  the  17th 
October).  It  appeared  that  the 
defendant,  though  she  had  a  town 
residence,  was,  at  the  time  of  the 
service  of  this  notice,  in  Scotland. 
It  was  objected  by  the  Attorney 
General^  for  the  defendant,  that 
this  notice  was  too  late.  FoUock 
stated,  that  he  recollected  that  on  a 
similar  objection,  with  respect  to 
papers  in  Germany,  his  lordship 
had  ruled  that  the  attorney  should 
be  in  possession  of  all  the  mate- 
rial papers  connected  with  the 
cause.  That  was  an  action  of 
trover  for  goods,  brought  after  a 
long  period,  the  party  having  re- 
mained abroad  during  the  greater 
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treasurer  of  the  Wheal  Coaoord  Mine,  had»  ia  1822  of 
1823,  receired  money  from  the  defendant  on  account 
of  her  shaiea^  the  Wheal  Conoord^  that  he  had  con- 
▼ersed  with  hei^  on  the  subject  of  her  shaves,  and  that 
firom  the  time  she  paid  her  money,  she  had  made  inr 
quiries  of  him  reiqpecting  the  progress  of  the  mine,  and 
had  asked  how  the  concern  was  going  on,  uid  what  pro- 
bability there  was  of  profit?  No  deed  and  no  assignment 
of  the  lease  of  the  ntine  were  ever  executed,  but  upon  the 
purchaiie  of  the  shaves,  eertificates  were  issued  in  the 
following   forme  —  ''Wheal    Coneovd  Tin  and  Copper 
Mine  Company,  No.  133.    These  are  to  certify  that  the 
Vtscouktte^s  Dowager  Anson  is  the  proprietor  of  the  share 
or  number  133>  bemg  erne  share  cS  the  Wheal  Concord 
Mine,  situate  in  the  parish  of  St.  AgneSi^  in  the  county 
of  Cornwall,  and  that  her  name  is  duly  registered  in  the 
Gmbc  Book  of  iheaaid  imne>  sirfiiyeot  to  the  rules,  regidations, 
and  oirdeis  of  tho  said  company,  and  that  the  said  Vis^ 
GouDtesa  Dowager  Anson,  bet ^zecotora,  administrators,  and 
assigns,,  ase  entitled  to  tho  pso&ts  and  advantages  of  such 
share.  *  By*  <Nrder  of  the  Dtreetsors*    As  witness  my  hand, 
this  14th  day  of  June,  in  the  year  of  our  Lord  1822. 
Christopher  Vanx,  Secretary  to  the  said  mine."     Similar 
certificates  were  issued  for  the  shares  in  Wheal  Prudence, 
dated  27th  February,  1823,  and  signed, ''  Charlts  Mutton, 
Secretary  for  the  mine."      Another  witness  had  heard 
defendant  speak  of  her  mine  shares.    This  witness,  who 
was  also  a  shardiolder^  stated  that  defendant  considered  ' 

sane  extent  with  regard  to  a  soli-  papem  your  are  aikiag  for,  are 

citor    or  attoroey    conducting    a  letters  written  by  the  defendant 

cause  for  a  person  residing  in  £ng-  and  returned  to  her.     I  cannot 

land ;  but  it  appears  to  me,  that  conceire  that  it  can  be  reasonably 

it  nrast  be  confined  to  such  papen  expected  that  thoto  papen  would 

as    one    may    naturally  suppose  be  placed   before    hand.,  in  the 

would  be  placed  in  the  hands  of  hands  of  the  attorney,  and  there- 

tilie  attorney,  with  a  view  to  the  fore  I  do  not  think  the  case  is  like 

conduct  (^  the  action^  whether  by  that  which  has  been  cited."    And 

the  plaintiff  or  the  defendant.  The  see  Wood  v.  Strkkland,  2  Mer.  461  • 

i2 
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1827.  herself  to  baye  the  same  interest  as  the  witness ;  but 
neither  witness  nor  defendant  had  any  other  document 
than  the  certificates  above  set  forth,  and  stated  that  she, 
witness,  believed  they  were  all  swindled  out  of  their  money. 
Thomas  was  the  lessee  of  the  mine,  he  came  down  from 
London,  and  set  workmen  to  work  on  the  mine.  Thama$ 
ordered  the  supplies,  and  the  plaintiff  famished  them, 
and  took  a  steam  engine  which  had  been  in  the  mine  ever 
since  1821.  Upon  this  evidence  the  Attorney  General 
urged  to  the  jury,  that  as  the  defendant  was  not  shewn  to 
be  interested  in  the  mine,  Aeir  verdict  must  be  for  her. 

Lord  Tenterden,  C.  J.,  in  charging  the  jury  said,  This 
is  an  action  to  recover  the  amount  of  a  bill,  for  articles  fur- 
nished by  the  plaintiff,  to  be  used  on  certain  mines,  called 
the  Wheal  Concord  and  Prudence  Mines,  in  Cornwall.  It 
does  not  appear  by  the  evidence,  that  at  the  time  when 
the  plaintiff  supplied  these  articles,  he  had  any  know- 
ledge, or  any  reason  to  suppose  that  the  present  defend- 
ant had  any  interest  or  concern  in  those  mines,  and  in 
that  respect  his  case  is  like  one  which  was  tried  here  a 
day  or  two  ago,  namely,  that  the  plaintiff  cannot  by  pos- 
sibility have  supplied  this  upon  the  personal  credit  of  the 
defendant,  knowing  of  any  interest  on  her  part  at  the  time, 
because  there  was  not  actually  any  known  interest.  She  has 
not  held  herself  out  to  him,  or  to  the  world,  as  a  proprietor, 
or  a  person  interested.  But  if  she  be  really  interested  in  it, 
she  is  chargeable  for  the  supply ;  and  that  brings  the  case 
to  the  question  which  the  Attorney-General  has  submitted 
for  your  consideration,  namely,  whether  this  interest  can  be 
understood  to  have  been  proved  ?  whether  Lady  Anson  had, 
at  the  time  of  these  supplies,  any  interest  in  these  mines  ? 
The  supplied  are  proved  to  have  been  made  to  the  mines 
for  the  working  of  them.  The  partnership,  if  it  was  any, 
is  a  partnership  in  that  which  is  of  the  nature  of  real 
property ;  it  is  not  what  may  be  commonly  called  a  trading 
partnership.    Now,  that  Lady  Anson  considered  herself  to 
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have  an  interest  in  these  mines,  is  a  matter  that  is  not  dis- 
pated;  but  if  she  was  mistaken  in  so  considering  herself* 
as  that  consideration  and  opinion  on  her  part  were  never 
commnnicated  to  the  plaintiff,  and  he  has  not  acted  in  con- 
fidence of  such  consideration  and  opinion,  the  defendant's 
mistake  ought  not  to  subject  her  to  this  action.  We  are 
to  look  to  whether  she  had  an  interest,  not  what  she  her- 
self thought  ;  her  own  opinion  of  her  interest,  if  she  had 
made  it  known  to  the  plaintiff,  and  he  had  acted  in  con- 
fidence of  it,  would  be  another  thing.  We  are  to  look, 
therefore,  to  see  whether  she  had  an  interest ;  if  she 
had,  she  is  answerable;  if  she  had  not,  she  is  not 
answerable*  The  history  of  the  mine  is  left  in  consi- 
derable obscurity;  all  that  we  can  collect  from  it,  is 
this,  that  in  the  year  1822,  or  perhaps  a  little  earlier, 
a  person  of  the  name  of  "Thomas  made  his  appearance  in 
Cornwall,  and  took  upon  himself  the  management  of  these 
two  mines,  and  set  persons  to  work  upon  them.  He  is 
spoken  of  by  one  of  the  witnesses  as  having  been  a  lessee 
or  tenant,  therefore,  under  some  superior  person  who  was 
the  owner  of  the  fee.  Whether  that  was  distinctly  so  or 
noty  does  not  appear  by  the  evidence.  This  we  collect 
from  the  witnesses,  that  Mr.  Thomas  is  a  person  appearing 
in  Clomwall^  as  the  manager  of  these  mines ;  that  is  clear. 
What  interest  he  may  have  had  in  them,  is  left  in  doubt ; 
then  assuming  that  he  had  an  interest,  is  it  shewn  that  he 
has  communicated  a  portion  of  that  interest  to  Lady  Ansonl 
If  it  appears  that  he  had  an  interest,  and  that  he  has  commu- 
nicated a  portion  of  that  interest  to  Lady  Anson,  she  has  an 
interest,  and  she  is  liable.  If  he  had  no  interest,  he  could 
have  communicated  none;  if  he  had  an  interest,  and  has  not 
communicated  it,  still  she  would  have  none.  Now  let  us 
see  what  he  has  done  upon  the  evidence,  as  far  as  regards 
Lady  Anson*s  acquisition.  The  name  of  Thomas  no  where 
appears,  nor  does  that  parchment  which  has  been  delivered 
to  her  for  her  money,  as  giving  her  an  interest  in  this 
concern,  bear  his  name  upon  it,  nor  is  it  in  any  manner 
proved  to  have  been  issued  by  him,  or  under  his  authority; 
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and  if  hkdy  Anson  were  at  this  momeat  to  call  iipon  Mr. 
Thomas  to  acoonnt  to  her  for  a  portion  of  this  profits  of  the 
mines,  supposing  profits  had  been  made,  a  great  deal 
more  most  be  shewn  than  this  bit  of  parchment  shews 
before  riie  coald  recover.  Let  ns  read  it.  **  Wheal  Concord 
Tin  and  Copper  Mine  Company »  No.  ]33«  These  are  to 
certiffy  that  Uie  Videoantess  Dowager  Anson,  is  a  proprietor 
in  the  share,  or  No.  133,  being  one  share  of  the  Wheal 
Concord  Mine,  situate,  8cc. ;  that  her  name  is  duly  regis- 
tered in  the  Cost  Book  of  the  said  mine,  subject  to  the 
rules,  regulations  and  ordeKS'  of  the  said  company.  And 
that  the  said  Viscountess  Dowager  Anson,  her  executors, 
administrators,  and  assigns,  are  entitled  to  the  profits  and 
advantages  of  such  share.''  Whether  het  name  was  duly 
registered  in  the  cost  book  of  the  mine,  does  not  appear. 
Then  this  fact  is  not  proved ;  if  it  had  been,  the  registering 
oF  the  person's  name  in  a  book  of  that  kind,  will  not  con- 
vey an  interest  in  real  property*  But  by  whom  is  that 
done — **  By  order  of  the  directors,  as  witness  my  hand, 
Christopher  Vaux.'*  Who  are  the  directors?  What  con- 
nexion is  there  between  them  and  the  mines?  Who  are 
they?  No  evidence  has  been  laid  before  you,  as  to  who 
these  directors  are,  what  right  they  had  to  issue  this 
piece  of  paper,  or  who  Mr.  Vaux  is.  You  are  to  say 
whether,  under  these  circumstances,  it  is  made  out  to  your 
satisfaction  thut  Lady  Anson  had  any  interest  in  these 
mines ;  I  own  it  appears  to  me  that  it  is  not  made  out. 

Upon  hearing  this  direction.  Pollock  elected  to  be  non- 
suited, and  requested  the  learned  judge  to  give  leave  to 
enter  a  verdict  for  the  plaintiff,  if  the  Court  should  be  of 
opinion  that  the  defendant,  by  admitting  herself  to  be  a 
proprietor,  had  made  herself  liable.  His  lordship  said,  that 
where  a  judge  entertained  no  doubt,  it  was  not  usual  to 
give  such  leave. 

F.  Pollock,  now  moved  to  set  aside  the  nonsuit.  The 
only  question  at  the  trial  was,  whether  the  defendant  was 
interested  in  the  mine :  as  the  goods  were  not  furnished 


IN  MICHA£I<MA8   TERM,    VIII  GEO.  IV. 

on  her  credit,  she  must  b&  shewn  to  have  been  interested. 
ZBayleyt  J.  You  were  boand  either  to  prove  that  she  held 
herself  out  as  a  partner,  or  that  she  was  actually  so.]  In 
Doe  dem.  Hanky  v.  Wood  (a),  it  was  held,  that  the  interest 
of  parties  working  a  mine  amounts  only  to  a  licence,  and 
<loes  not  therefiore,.  like  a  legal  interest  in  the  soil,  require  a 
formal  conveyance.  It  was  contended  by  the  Attorney  Ge- 
neral, and  ruled  by  the  learned  judge,  that  it  followed  ne- 
cessarily that  unless  the  defendant  had  some  legal  interest  in 
the  mine,  she  was  not  liable.  It  is  submitted  that  it  was  suf- 
ficient to  show  participation  in  working  the  mine ;  his  lord- 
ship thought  a  conveyance  necessary.  IBajfley,}.  A  liberty 
to  work,  would  lie  in  grant.]  The  defendant  writes  to  Den-- 
ham,  stating  that  the  Wheal  Concord  mines  not  being  dis- 
posed of,  is  a  great  disappointment  to  Lady  Anson,2Lnd  that 
she  has  no  opinion  of  a  concern  in  which  she  has  been  so 
cruelly  deceived.  It  was  proved  that  Denham  was  a  director. 
£Lord  Tenterden,  C.  J.  I  do  not  see  any  evidence  of  that.] 
It  was  admitted  that  the  defendant  had  bought  shares  in  the 
mine  of  Thomas.  [Lord  Tenterden,  C.  J.  Would  not  that 
depend  upon  the  title  of  Thomas,  and  whether  Thomas  had 
conveyed.]  What  better  evidence  can  be  produced  against 
the  owner  of  a  ship,  than  a  letter  to  him  from  the  ship's 
captain,  speaking  of  his  share  in  the  ship ;  the  defendant 
writes  it  is  not  very  pleasant  to  those  who  have  given 
Mr.  ITiomas  60/.  for  a  five  hundredth  share,  to  hear  that  a 
thousandth  share  is  now  tO'  be  had  for  20/.,  but  that  she 
will  be  glad  to  hear  adventurers  can  be  found.  The  trades- 
man does  not  know  the  internal  arrangements.  [Bayky,  J. 
If  the  letter  bad  been  written  to  the  plaintiff*,  or  be  had  acted 
on  the  letter,  that  observation  would  have  been  material.] 
Alderson  sold  the  shares,  who  stated  that  he  was  agent 
for  the  treasurer,  and  afterwards  treasurer  himself,  and  a 
shareholder,  and  had  conversed  with  the  defendant  about 

(a)  2  B.  &  A.  724.  And  see  469*  Lord  Moun^"$  case,  4 
JVbnwflfi  ▼  Koe,  19  Ves.  158.  Leon.  147.  Godb.  18.  1  Ander- 
Chctham  y.   WUlianuon,  4  East,      son,  307.  S.  C 
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her  shares.  Thomas  was  lessee  of  the  mines.  It  most  be 
presumed  that  she  had  taken  dae  means  to  inquire^  and 
that  she  was  satisfied  that  she  had  acquired  a  right  either 
at  law  or  in  equity.  She  speaks  of  the  hardship  of  having 
shares  multiplied.  She  ought  not  to  be  allowed  to  say,  shew 
that  I  am  strictly  and  legally  a  part  owner;  ^Bayley,  J. 
If  Thomas  had  ordered  supplies  ''  as  lessee/*  would  the 
defendant  have  been  liable  ?] 

Lord  Tekterden^  C.  J. — ^The  defendant's  letter  shews 
that  she  thought  she  had  an  interest ;  the  piece  of  parch- 
ment shewed  that  she  had  no  interest.  I  told  the  jury 
that  the  opinion  which  the  defendant  may  have  entertained, 
would  not  entitle  the  plaintiff  to  recover,  he  not  having 
furnished  the  goods  upon  that  information.  I  pointed  out 
to  them  the  difference  between  an  ordinary  partnership 
and  an  interest  in  a  mine. 


BAYLEYyJ. — Jane  Blackwell  {a)  said^  she  considered 
herself  interested,  and  that  defendant  considered  that  she 
had  the  same  interest,  but  she  had  nothing  but  a  piece  of 
parchment,  which  when  produced  does  not  shew  any 
interest  (6). 

Rule  refused  (c). 


{a)AnUy  115. 

(6)  And  see  Aldersan  ▼.  C%, 
1  Stark.  N.  P.  C.  405.   Newmarch 


▼.  Clasf,  14  East,  239. 

(c)  See  Dickentoi^   ▼. 
post. 


V^. 


Roach  and  others  t^.  ANti  Ostler,  Executrix  of 
William  Ostler,  deceased. 

i:^?\^    Assumpsit.    The  first  count  of  the  declaration  stated, 

a  bill  at  30  ' 

days'  siglbt  on  that  the  testator,  on  the  29th  October,  1825,  in  certain 

Held,  that  A.B^  the  drawer,  is  not  entitled  to  notice  of  non-acoeptanoe.  A  letter  written 
hjA.B,  the  drawer,  to  the  payee  of  the  bill,  expressing  his  apprehension  that  it  would  be 
dishonored,  coupled  with  tne  fact,  that  the  place  to  which  the  bill  is  directed  is  the  usual 
residence  of  A.  B.,  the  drawer,  when  in  England,  is  eyidence  from  which  a  jury  may 
infer  the  identity  of  the  drawer  and  drawee. 
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parts  beyond  the  seat,  to  wit»  Rio  de  Janeiro,  in  South  is^r. 
America,  that  is  to  say,  at  London,  made  his  certain  bill 
of  Exchange  in  writing,  directed  to  one  William  Osiler, 
and  thereby  requested  the  said  last-meniianed  William 
Osilerj  at  30  days'  sight,  to  pay,  that,  his  the  said 
William  Osiler,  deceased^s,  first  bill  of  exchange,  to  the 
order  of  Thomas  Russell,  1611.  9s.  8d.,  for  value  received; 
and  that  by  a  certain  memorandum,  subscribed  to  the 
said  bill  of  exchange,  the  same  bill  was  also  directed,  in 
case  oi  need,  to  the  said  plaintiffs,  for  the  said  Thomas 
RusselL  The  declaration  then  stated  an  indorsement  by  the 
payee  to  Browne  and  from  Brown  to  StilwelL  Averment 
that  Siilwell,  in  the  lifetime  of  testator,  and  before  the 
payment  of  the  money  specified  in  the  bill,  to  wit,  on  the 
3rd  February,  1826,  at,  &c.,  caused  the  said  bill  of  ex- 
change, BO  indorsed  as  aforesaid,  to  be  presented  and  shewn 
to  the  said  William  Ostler,  to  whom  the  said  bill  of  ex- 
change  was  so  directed  as  aforesaid,  for  his  acceptance 
thereof;  and  that  the  said  last^meniioned  William  Ostler 
then  and  there  had  sight  of  the  said  bill  of  exchange, 
and  was  then  and  th^re  requested  to  accept  the  same, 
according  to  the  tenor,  &c.,  but  that  the  said  last-men- 
tioned  William  Osiler  iid  not,  nor  would,  at  the  said  time, 
when,  Sec.,  or  at  any  time  before  or  afterwards,  accept 
the  same,  but  wholly  refused  so  to  do,  and  that,  thereupon, 
afterwards,  to  wit,  on,  8ic.,  at,  8ic.,  the  said  Thomas 
Stilwell  caused  the  said  bill  of  exchange  to  be  protested 
for  non-acceptance  thereof,  and  that,  thereupon,  after- 
wards, to  wit,  on,  &c.,  at,  &c.,  the  said  plaintiffs,  for  the 
honour  of  the  said  Thomas  RushU,  accepted  the  said  bill 
of  exchange  upon  the  said  protest  thereof,  and  that  the  said 
Thomas  Stilwell  afterwards,  in  the  lifetime  of  the  said 
William  Ostler,  deceased,  and  when  the  said  bill  of  ex- 
change became  due  and  payable,  according  to  the  tenor 
and  effect  thereof,  to  wit,  on  the  9th  day  of  March,  1826, 
at,  &c.,  caused  the  said  bill  of  exchange,  so  indorsed  as 
aforesaid,  to  be  shewn  and  presented  to  the  said  William 
Ostler,  to  whom  the  said  bill  of  exchange  was  so  directed  as 
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rforetaid  fof  pujaoont:  thereof,  and  .payment  of  die  said 
Bum  of  money*  in  die  said  biU  of  exchange  (^>ecified»  waa 
then  and  there  diMuanded  of  the  said  last-^eniumed  Wil* 
liam  OsHer,  aacording  to  the  tenor,  &fc.^  but  that  the 
said  lashmentiqjMd  WiUmm  Osikr^tiiea  and' there  «rhdly 
refused  to  pay.  the  said  sunk  of  money,  in  the  said  bill  of 
e^cbi^nge  specified;  nor  did  he,  at  any  time' before  or 
afterwards,,  pay  the  same,  and  that,  thereupon,  afterwatds, 
and  in  the  .lifetime  of  the  said  William  Ostleff  deceased, 
to  wit,  on»&Ct,.  at,  8ic.,  the  said  Thomas  Stiltoell  CBjinod 
the  said  bUlf  of  exchange  to  be  duly  protested  for  non- 
payment thereof*  and  that,  thereupon,  the  said  plaintifis, 
upon  the  said  protest,  and  for  the  honour  of  the  said 
Thomas  Russell^  paid  the  sud  mipi  of  money  in  the  said 
bjill  of  exchange  q>eoified,  together  with  a  large  sum  of 
money,  to.  wit,  10/.,  for  the  costs  of  4he  said  protests,  and 
charges  attending  the  non-^payment  of  the  said  bill  of 
exchuigei  and!  noting  die  same,  nevertheless,  the  said 
WHMam  Ostier,  inUs  ltfetime,the  drawer  of  the  said  hill 
9f  exchange f  and  aK^others  whom  it  might  concern,  always 
obli'gedj  unto  the  said  plainlxfFs  for  their  reimbursement, 
in  due  form  of  law.  Of  all  which  premises  the  said  Wil- 
liam Ostler,  deceased,  afterwuds,  in  his  lifetime,  to  wit, 
on^  &c.,  at,  &c,  had  notice.  By  means  whereof  the  said 
William  Osiler,  deceased,  in  his  lifetime,  then  and  there 
became  liable  to  pay  to  the  said  plaintiffs  the  sum  of 
money  in  the  said  bill  of  exchange  specified,  and  the 
costs  of  protests  and  charges  so  paid  by  the  said  plaintifis 
as  aforesaid,  for  and  npon  the  said  IhU  of  exchange,  when 
he  the  .said  William  Osikr,  deceased,  should  be  thereunto 
afterwards  requested.  And  being  so  Uable,  8lc.  The  de- 
ckupataon  contained  two  other-eounte  onthe  bill,  and  counts 
for  money  lent,  paid,  had,  and  received,  and  upon  an 
account  stated.  Plea,  non-^assumpsit,  and  issue  thereon. 
At  the  trial  before  Lord  Tenierden,  C.  J.,  at  the  sit- 
tings after  last  Trinity  term  {a),  upon  the  formal  proof  on 

(a)  19tb  July,  1827,  Counsel  for     royd;  for  the  defeodaut,  F.PoUock 
the  plaintiff,  Patteson  and  Hoi-     and  Chitty. 
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the  bBl  being  gone  throagb,  it  was  objected  by  Poliock, 
fer  the  defendant^  that  the  plaintiff  could  not  recover 
apoo  the  first  count,  jnasimich  as  it  was  not  proved 
that  the  testator  had  notice  of  the  iion-aoeeptancte.  To 
wIuoU  dbjection  it  was  answered,  that  the  bill  was  directed 
to  a  William  Ostler,  at  a  place  which  was  proved  to  be  the 
residence  of  the  testator's  wife  and  famUy,  and  of  himself 
when  in  England  (a).  The  following  letter  from  the  tes- 
tator to  the  payee  was  also  read ; 

Ship  Marfuis  of.  HaUingu, 

Sjfdney,  January  22, 1826  ((). 
Af  y  Dear  Sir, — Since  my  arrival  here,  I  hare  good  cause 
to  fear  that  your  bill  will  not  be  paid ;  and  I  am  truly 
sorry  that  I  did  not  more  particularly  press  your  very  kind 
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(a)  In  Wythen  v.  Iseham^  Xyjet 
70,  a,  b,  where  m  trespass,  qumt 
pomtn^rtgUf  defendant  pleaded,  as 
to  the  breaking  and  entxy,  that  one 
John  Arundel,  Knt.,  being  seised 
in  fee,  granted  to  him,  defendant, 
liie  <^ce  of  keeper  of  die  said 
jMtk;  and  as  to  consuming  the 
grass,  that  one  John  Arundel,  Knt., 
(quidam  I.  Jrundel^  tnUe$)f  being 
seised  in  fee,  granted  to  him  the 
office  of  parker  of  the  said  park, 
and  prescribed  for  common  append- 
ant to  the  office;  the  plea  was  held 
to  be  bad,  because  the  defendant 
daimed  the  same  office  through 
different  grantors.  So  in  PAtAp 
Bickerstaffe  et  XJx  v.  Fercff^  2 
Lev.  207,  which  was  debt  upon 
a  judgment,  Uie  declaration  stated^ 
tlni  Clarke  recovered  90i^  and 
made  the  plaintiff,  Amme^  his  exe- 
cutrix ;  and  that  she  took  to  hus- 
band one  Philip  Bickerstaffe.  De- 
fendant pleaded  that  plaintiffs  were 
never  married,  and  the  plaintiff^ 
having  demurred  to  the  plea,  the 
Court  held  the  declaration  bad. 


^  Car  quendam  ThUippum  Bicker^ 
tUfi,  ne  peut  utte  iniend  le  pkun^ 
tiff^  PhUip^*'  So  in  fiiors  in^wUt 
fot  a  chantiy,  if  the  defendant 
pleads  a  title  to  a  chantry,  of  the 
same  name  as  that  mentioned  in 
the  declaration,  in  the  said  chapel, 
the  plaintiff  is  entitlied  to  a  writ  to 
the  bishop,  as  the  plea  must  be 
taken  to  relate  to  a  different  chan* 
try.  Per  Paston,  inT.  9,  H.  6,  fo. 
ir,  pi.  8 ;  and  see  Redoesh's  case, 
P.  1  H.  7,  fo.  19,  pi.  4.  In  the 
principal  case  the  declaration  seems 
to  be  cautiously  worded,  to  exclude 
any  inference  of  identity.  Qu^€, 
therefore,  whedier  the  evidence 
may  not  be  considered  as  tending 
to  contradict  the  declaration? 

(h)  This  letter  appears  to  have 
been  written  before  the  present- 
ment for  acceptance,  and  of  coniie 
without  knowledge  of  any  laches 
committed  by  the  holder.  See 
OoddaU  r.  BcUey,  1  T.  R.  712; 
Ximdifr  V.  Eoderfsstm,  7  East,  231, 
233;  S.C.  3  Smith,  225. 


1827. 

ROACS 

Osixaiu 
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1837.  offer,  of  desiring  your  agents  to  hold  the  bill  for  a  little 
time.  Should  you  have  done  so,  I  shall  ever  feel  most 
truly  thankful.  Should,  however,  the  bill  be  returned  to 
you,  let  it  be  immediately  transmitted  back,  when,  I  assure 
you,  it  will  meet  with  payment  and  costs ;  and  I  b^  of 
yon  not  to  suffer  an  improper  feeling  to  be  formed  against 
me  on  the  occasion. 
T.  Russell,  Esq.  I  remain,  &c. 

Rio  de  Janeiro.  W.  Ostlbr. 

Upon  this  evidence  a  verdict  was  found  for  the  plaintiff, 
upon  the  first,  fourth,  and  subsequent  counts,  and  for  the 
defendant,  on  the  second  and  third  counts,  with  liberty  for 
the  defendant  to  move  to  enter  a  nonsuit. 

F.  Pollock,  now  moved  accordingly,  upon  the  objection 
taken  at  the  trial.  Notice  of  non-acceptance  was  neces- 
sary, considering  the  testator  as  standing  merely  in  the 
relation  of  drawer  of  this  bill.  It  was  contended  at  the  trial, 
that  the  testator's  letter  of  the  22d  January,  1826,  coupled 
with  evidence  of  his  placeof  abode  in  England,  was  sufficient 
to  shew  that  the  testator  had  drawn  this  bill  upon  himself. 
But  such  evidence  was  clearly  insufficient ;  for  no  sum  was 
mentioned  in  the  letter,  nor  was  there  any  evidence  to 
connect  that  letter  with  the  bill  in  question. 

The  Court  said,  that  there  was  evidence  for  the  juiy 
that  the  testator  was  the  drawee  of  the  bill ;  which  must, 
therefore,  be  considered  as  a  mere  promissory  note,  the 
maker  of  which  would  not  be  entitled  to  notice. 

Rule  refused  (a). 

(a)  If  the  allegations  in  the  de-  drawee  (asle,  note  (a,)  or  as  pre- 

claration  left  the  qaestion  of  iden-  senting  a  patent  ambiguity,  the  ob- 

ti^  or  non-identity  indifferent,  the  jection,  supposing  the  general  alle« 

doubt  seems  to  be  removed  by  the  gation  of  notice  after  the  second 

eridenoe.    If  the  declaration  be  protest  (for  non-payment),  to  be  in- 

oonsidered  as  distinctly  asserting  sufficient,  would  be  on  the  record, 
the  fiofi-identity  of  the  drawer  and 
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Sutton  v.  Top^Eft.  1827. 

Assumpsit,    ^e  finrcount  stated,  that  on  the  23rd      a.  deponts 

NoTember,  1813,  the  defendant  made  his  promissory  note  in  ^^^^ 

writing,  and  thereby  promised  to  pay,  ten  days  after  sight  on  the  terms 

thereof,  to  the  plaintiff  or  order,  260/.,  with  interest  at  dljSSt^«e, 

the  rate  of  two  and  a  half  per  cent,  per  annum,  to  the  day  of  ^  J^luch  B. 

acceptance^  whereby  defendant  became  liable  to  pay,  8ic.  to  pav^tt 

Averment,  that  the  said  note  was  afterwards,  to  wit,  on  P'^^cipal,  ai 

.  ten  days 

the  14th  day  of  May,  1826,  duly  presented  to  the  de-  sight,  with 

fendant,  who  then  and  there  had  sight  thereof,  and  then  St^S^i^ 

and  there  paid  to  the  said  plaintiff  interest  on  the  said  the  day  of 

sum,  to  the  23rd  Noyember,  1824,  and  in  consideration  A^eisgiren 

of  the  premises,  undertook  to  pay  the  said  sum  and  socordingly. 
1  «  X       %  y  1  /.         -,     On  receiving 

interest  thereon,  from  the  day  and  year  last  aforesaid,  intereston  this 

according  to  the  tenor  and  effect  of  the  said  note.    2nd  ^^^'\ 

county  a  similar  note  payable  with  three  per  cent*  interest,  cannot  afford 

whereby,  8ws.     Averment  of  presentment,  and  that  de-  thi^uro  md 

fendant  paid  interest  on  the  note,   at  the  rate  therein  al^alf  per 

mentioned,  to  the  23rd  day  of  November,  1823.     And  and<'three^ 

in  consideration  of  the  premises,  defendant  undertook,  &c.,  ?,^^^***** 

to  pay  plaintiff  the  said  last-mentioned  sum  and  interest  half  "-inserted 

thereon,  from  the  day  and  year  last  aforesaid,  at  the  rate  ^el^tbat  the 

of  two  and  a  half  per  cent,  per  annum.    The  third  count  payment  of  ^ 

stated,  the  making  of  the  note  and  the  payment  of  the  doa^to^shew 

interest,  as  in  the  second,  and  then  averred,  that  the  de-  t^taprinci- 

fendant,  without  the  request  or  authority  of  the  plaintiff  responding 

for  that  pmrpose,  altered  the  note  by  striking  out  the  word  7^»™>^.*>«a^- 

^^three,"  and  inserting  instead  thereof  the  words  *^  two  terest,  was 

and  a  half,"  and  thereby  made  the  same  to  appear  payable  the^notom^^ 

with  interest  at  the  rate  of  two  and  a  half,  instead  of  three  ^  looked  at 

per  cent,  per  annum.    And  in  consideration  of  the  pre-  terms  on 

mises,  defendant  undertook,  8ic.,  to  pay  plaintiff  the  said  ^^^ic^^^e 

last-mentioned  sum,  and  the  future  interest  thereon,  at  the  made.   The 

term  **  accept- 
aoee''  in  such  an  instrument  means  ^  demand ;"  and  as  the  maker  has  no  option  to 
exercise,  the  note  need  not  be  left  with  him  for  acceptance. 


CASES  IN  THE  KINO's  BENCH, 

rate  last  aforesaid.  The  fourth  eount  differed  fix>m  the 
third,  by  omitting  the  allegation,  that  the  alteration  was 
made  without  the  request  or  authority  of  the  plamtiff.  The 
fifth  count  was  wholly  silent  as  to  any  re^enration  or  pay- 
ment of  interest.  The  sixth  count  stated  a  reservation  of 
interest  at  three  per  cent.,  and  a  presentment  for  accepts 
ance;  that  in  consideration  of  the  premises,  defendaol; 
undertod^,  ^.,  to  retam  the  note  ta.plaint^ff,  after  having 
si^t  thereof,  iii  the  same  state  and  condition  in  which  the 
notevrasajt  the  time  it  was  sa  delivered  to  the  d^endant, 
and  not  *to  alter  the  same  iq  any.  matmal  respect  withoqjt 
the  previous  request  or  authority  of  plaintiff  for  that 
purpose ;  yet  defendant  not  regaiding,  8cc.,  did  not  nor 
would-  return  the  note  t^  plaintiff,  after  having,  had 
sight  thereof  as  aforesaid,  in  sudi  state,  and  condiltien  as 
aforesaid,  but  wholly  refused  and  neglected  so  to  do;  and, 
on  the  contrary  thereof,  afterwards,  to  wit,  on»  &c.,  at,  &c,, 
without  .the  previous  request  or  authority  of  plaintiff  for 
that  purpose,  wrongfully  altered  the  note,  by  striking  out 
the  word  '^  three,''  and  inserting  instead  thereof,  the  words 
"  two  and  a  hslf ;"  and  thereby  made  the  said  last-men- 
tioned note  to  appear  to  be  payable  with  interest,  at  the 
rate  of  "  two  and  a  half/'  instead  of  '^  three"  per  cent  per 
annum,  whereby  plaintiff  hath  been  hindered  and  prevent- 
ed frobi  obtaining  payment  of  the  last-motioned  sum,  with 
interest  at  the  rate  of  three  per  cent,  per  annum»  according 
to  the  tenor  and  effect  of  the  last-mentioned  note,  which  is 
still  wholly  unpaid  to  plaintiff,.to  wit,  at.  See.  The  decla- 
ration contained  counts  for  money  lent,  money  paid^  money 
bad  and  received,  interest,  and  upon  an  account  stated. 
The  defendant  pleaded  non  assumpsit,  and  actio  non  accrevit 
infra  sex  anuos. 

At  the  trial  before  Best,  C.  J.,  at  the  last  Hants  assizes  (a), 
it  appeared,  that  in  the  year  1813,  when  the  note  was  given,' 

(a)  Counsel   for  the  plaintiff,      and  Manning ;  for  the  defendant, 
Msrewether  and  £.  Lowes,  Serjto.,      Williams,  C.  P.,  and  Boy/y. 
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defendant  carried  on  bosiBefli-  as  a  banker,  in  puiner- 
abip  with  two  peraons^  of  tbe  nameg  of  Trim  and  KeUaw* 
Plaintiff  deposited  250L  with  the  bank,  on  the  3d  No^ 
yenxber^  1813,  and  at  the  sane  time  receifed  the  banker's 
deposit  note  declared  on,  which  then  purported  to>  bear 
interest  at  the  rate  of  three  per  cent.  t6  the  day  of  accept- 
ance.   It  was  stated  by  the  dwk  who  received  the  money, 
that  it  was  deposited  on  the  twms  of  the  note.    In  1819^ 
the  defendant  retired  from  the  bank,  and  was  sncoeeded 
by  Pritchard,  who  continued  the  business  ih  partnership 
with  Trim  and  Kellow,  till  1828,  when  Trim  died,  and 
afterwards  with  Kellow  alone,  who  had  since  died  insol- 
vent (a).    On  the  14th  May,  1826,  plaintiff  called  at  the 
bank  for  payment  of  his  interest,  which  had  not  been 
before  demanded  since  the  note  had  been  given  in  1813« 
Pritehard  carried  the  note  over  to  defendant,  wJm>  desired 
Priichard  to  pay  the  interest ;  whereupon  Pritehard  return- 
ed to  the  bank,  and  paid  the  interest  up  to  the  prooedmg 
November,  but  told  plaintiff  Umt  they  could  not  afford  to 
continue  paying  three  per  cent,  interest,  and  asked  him  to 
accept  in  future  two  and  a  half*    Plaintiff  not  having  ex* 
pressly  objected  to  this  proposal,  Pritehard  altered  the 
note,  by  striking  eut  three  and  writing  over  it  two  and  a 
half,  and  then  returned  the  note  to  the  plaintiff.    In  Janu- 
ary last.  Bell,  clerk  to  Clement,  plaintiff's  attorney,  called 
Ob  defendant  at  his  house,  shewed  him  the  note,  and  said 
be  came  on  behalf  of  plaintiff  to  demand  payment  of  260/., 
deposited  by  him  with  Trim  and  Toomer  at  the  date  of  the 
note,  and  the  interest  thereof  at  three  per  cent ;  that  he 
would  call  on  him  again  in  thirteen  days,  for  the  principal 
and  interest;  he  then  made  a  similar  demand  at  two  and  a 
half^per  cent.    Defendant  then  requested  that  the  note 
should  be  left,  and  said  that  the  usual  course  was  to  leave 
it  fot  a  day,  and  that  unless  that  were  done,  and  it  was 
so  left,  he  would  have  nothing  to  do  with  it.      Bell 

(a)  A  former  action  had  been     ed  the  noDjoinder  of  Toomer, 
brought  against  KeUow,  who  plead- 
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1827.        refused  to  part  with  the  possession  of  the  note,  bat  offered 

T^-"*-'      to  read  it  to  defendant.     Upon  this  evidence  it  was  con- 
Sutton 
«.     *     tended,  on  the  part  of  the  defendant,  that  the  plaintiff 

TooMEK.  could  not  recover,  first,  because  the  note  was  void  for  want 
of  a  new  stamp  upon  the  alteration  in  the  rate  of  interest ; 
and  secondly,  that  the  note  ought  to  have  been  left  for 
acceptance.  The  learned  Judge  overruled  these  objec- 
tions, and  directed  a  verdict  for  the  plaintiff  for  principal, 
and  for  interest,  from  Nov.  1824,  at  two  and  a  half  per 
cent.,  giving  to  the  defendant  leave  to  move  the  Court  for  a 
rule  to  enter  a  nonsuit  on  the  last  objection,  if,  on  reflec- 
tion, his  counsel  should  think  the  objection  tenable  (a). 

C.  F.  Williams  now  moved  for  a  nonsuit  on  the  ground 
of  non-acceptance,  and  for  a  new  trial  on  the  objection  to 
the  stamp.     Upon  the  first  point  he  uiged,  that  the  special 
contract  between  these  partners  rendered  an  acceptance 
necessary  before  payment  of  the  note  could  be  demanded. 
Here  there  was  no  acceptance,  and   no  opportunity  to 
accept,  inasmuch  as  the  person  who  brought  the  note 
refiised  to  allow  it  to  remain  for  the  usual  time.    Upon 
the  other  point»  the  money  was  deposited  distinctly  on  the 
terms  of  the  note.    It  was,  therefore,  from  the  note  only 
that  the  Court  could  collect  the  terms  on  which  the 
money  had  been  deposited ;  but  the  plaintiff  by  consenting 
to  alter  the  note  had  made  it  evidence  of  a  new  con- 
tract, which  required  a  new  stamp,  without  which  it  was 
not  admissible  in  evidence  for  any  purpose  (6). 

Lord  Tenterden,  C.  J.— In  using  the  term  '^  accept- 
ance," the  banker  must  be  taken  to  have  meant  demand. 
He  could  not  have  refused  to  accept  his  own  note  (c).  He 
had  no  business  to  say,  *'  leave  the  note  for  acceptance 

(a)  As  the  want  of  an  acceptance  (h)  Res  ▼.  CHlkon,  1  Taunt.  95. 

could  not  have  affected  the  de-  Rapp  ▼.  AUnutt,  15  East,  601 ; 

mand  for  interest,  there  would  have  and  see  Hawkifu  v.  WarrCy  5  D. 

been  a  difficulty  in  directing  a  non-  &  R.  5 1 2 ;  3  B.  &  C.  690,  S.  C. 

suit  to  be  entered  (c)  Ante,  134,  Roach  v.  Ottler, 
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I  shoald  be  very  sorry  to  suppose,  that  bankers  meant  to 
require  acceptances,  in  the  usual  sense  of  that  word,  upon 
notes  of  Uiis  description.  The  note  was  originally  on  a 
▼alid  stamp,  and  though  its  validity  is  now  destroyed,  may 
it  not  be  read  to  shew  upon  what  terms  the  money  was 
received  ?  The  plaintiff  could  not  recover  upon  this  in- 
strument; but  the  subscribing  witness  proved  an  advance 
of  money  upon  the  terms  mentioned  in  a  paper,  which  was 
then  properly  stamped.  The  plaintiff  consented  to  an 
alteration  for  the  defendant's  benefit*  His  security  for  the 
two  and  a  half  per  cent,  interest  is  invalid.  That  does  not 
destroy  the  plaintiff's  remedy  for  his  original  demand,  or 
prevent  the  paper's  being  given  in  evidence  to  shew  what 
vras  the  original  contract. 

Batley,  J. — The  note  was  originally  valid,  but  lost  its 
operation  by  a  subsequent  act,  which  would  make  it  void, 
except  for  the  purpose  of  shewing  upon  what  terms  the  - 
money  was  received  (a).  But,  independently  of  the  note,  we 
find  that  interest  was  paid  ;  which  would  shew  that  a  prin- 
cipal sum  was  due,  in  reference  to  which  the  interest  was 
paid.  The  original  contract  was,  to  pay  the  principal,  and 
interest  at  the  rate  of  three  per  cent.  They  are  willing  to 
take  two  and  a  half.  It  seems  to  be  considered,  that  the 
alteration  of  the  note  destroyed  the  original  debt;  but 
though  the  parties  entered  into  a  second  contract,  which 
was  void,  it  does  not  follow  that  the  first  contract  is  ex- 
tinguished (5).  A  contract  to  pay  and  receive  usurious  in- 
terest upon  a  debt  already  existing,  does  not  destroy  the 
debt  (c).  It  was  competent  to  the  Court  to  look  at  the  in- 
strument (J)  for  the  collateral  purpose  of  ascertaining  the 

terms  on  which  the  deposit  was  made. 

Rule  refused  (e). 

(a)  Vide  Fanyth  v.  Jervti,  1        (d)IUjty.PendleUmft5East,4i9. 
Stark.  N.  P.  C,  437.  (e)  And  see  French  ▼.  PtUten, 

{h)    Robion    T.    HaU,    Peake,      9  East,  351 ;  Fairlie  y.  Christie, 
N.  P.  C.,  127,  S.  P.  7  Taunt.    416,    1  J.  B.Moore, 

(•)  FtrraU  t,  ShaeUy  1  Saund.      114  :  Holt's  N.  P.C,  331,  S.C; 
392,  and  the  cases  cited,  295,  t»  no-      Stoveld  v.  Eade,  4  Bingh.  81 . 
tk;  Beeter.  BidgoodyjHJti  143,156. 

VOL.  I.  K 
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Dbardbn  anc|  others,  against  Binns. 

dittScV""'  I^EBT  on  bond,  dated  19th  Dedember,  1823.     On  oyer 

the  payment  of  the  bond  appeared  to  be  the  joint  and  several  obligation  d( 

interest^  and     'KershtiW,  thedefendant^and  Hafrdp,toilie  p\9Lmi\ffs,trustees 

also  for  the  af^  certain  society  established  at  the  boase  of  Mr.  Melting 
performance  of  -^  ^  ^  o 

collateral  acts,  Woolky,  in  Stayley  Bridge^  in  400/.,  solvend :  to  plam- 

t^ad^^lorem  **^'  ^^'"^  Certain,  8cc. :  and  the  c6ndition  tfppea*ed  to  be, 
stamp,  appro-  that  if  Kershaw,  his  heirs,  6cc.,  or  any  of  th^m.  shaH  and 

principd  sum  ^^  ^^'^  *"^  ^^^V  P*y  ^"^^  *^®  plaintiffs,  or  toy  of  them, 
where  that  theiT,  or  any  of  their  successors,  execntdrs,  8cc.,  the  fiiB 
thei/.  i5if,   *  sum  of  200/.,  being  money  advanced  by  the  membcirB^ 

which  the  col-  the  said  society,  with  lawful  interest  for  the  same,  for  Ihs 
lateral  matter  ^,  ^\  ^,  ,,  ^. 

would  require   tise  of  the  members  of  the  society,  by  the  payment  of  m- 

alone**^^  stalments  of  21. 8rf.  on  each  and  every  monthly  day  of  meet- 
ing of  the  members  in  the  year,  and  make  the  first  pay- 
ment on  the  next  monthly  day  of  meeting,  and  also  shall 
and  do  continue  to  make  the  payment  on  the  successive 
monthly  days  as  aforesaid,  until  the  sum  of  200/.  and 
interest,  upon  the  whole  sum  throughout  the  time  aforesaid, 
shall  be  fully  paid  and  satisfied,  without  fraud,  &c.,  and 
also  shall  well  and  truly  observe  and  perform  the  rules  and 
orders  belonging  to  the  said  society,  then,  &c.  The  de- 
fendant pleaded,  first,  non  est  factum.  The  second  plea 
set  out  the  rules  of  the  society,  and  averred  payment  of 
the  monthly  contribution,  and  of  all  penalties,  &c.,  and 
security  given  in  respect  of  chances,  as  required  by  the 
condition.  Third  plea,  that  before  the  making  of  the  snp- 
posed  writing  obligatory,  to  wit,  on  the  19th  December,  1823, 
at,  &c.,  it  was  corruptly,  and  against  the  form,  8cc.,  agreeci 
by  and  between  the  plaintiffs  and  Kershaw,  that  plaintiffs 
should  lend  and  advance  to  Kershaw,  200/.,  imd  that  the 
plaintift  should  forbear,  and  give  day  of  payment  thereof 
to  Kershaw  in  the  manner  following,  that  is  to  say,  until 
the  said  sum  of  200/.,  with  interest  for  the  same^  at  the 
rate  and  in  manner  hereafter  mentioned,  shonid  be  fully 
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paid  by  Kerskaw  to  plaintiffs,  by  the  instalments  of  21.  6d. 
at  each  and  every  monthly  day  of  meeting,  the  first  of  the 
aaid  payments  to  be  made  on  the  next  monthly  day  of 
meeting  of  the  said  society  following  the  said  agreement; 
and  that  Kenhaw,  for  the  loan  of  the  said  mm  q{  QOOL, 
and  for  giving  day  of  payment  thereof  as  aforesaid,  for  the 
time  aforesaid,  should  give,  and  pay  to  plaintiffs,  more 
than  lafrfnl  interest,  at  and  after  the  rate  of  61.  per  cent, 
per  annum  on  the  sum  of  200/.,  that  is  to  say,  that 
:Kenkaw  agreed  to  pay  to  plaintiflb,  and  plaintiffs  agreed 
to  accept  and  receive  from  Kenhaw,  on  account  of  the 
Mm  of '200/.  and  interest^  the  req>ective  monthly  instalr 
ments  of  3/.  6d.  on  the  successive  d^  aforesaid,  until  the 
full  sum  of  200/.,  together  with  interest  at  the  mte  of  51. 
par  cent,  per  annum,  upon  the  whole  of  the  said  sum  of 
200/.  throughovt  the  time  afore$aid  should  be  fully  paid  and 
satisfied,  and  that  for  securing  the  repayment  of  the  sum  of 
200/.,  and  interest  on  the  whole  of  the  sum  of  200/. 
throughout  the  time  aforesaid,  by  instalments  as  aforesaid^ 
Co  plaintiffi,  the  defendant,  together  with  Kershaw,  and 
JEiisrrop,  should  become  bound  to  the  plaintiffs,  in  the  penal 
snm  of  400/.,  conditioned  that  Kershaw,  his  heirs,  &c., 
should  pay  unto  plaintiffs,  or. any  of  them,  their  or  any  of 
their  successors,  executors.  Sec.,  the  sum  of  200/.,  together 
with  interest  at  the  rate  aforesaid,  by  thesaid  instalments,  and 
continue  to  pay  the  said  instalments,  until  the  said  sum  of 
200/.,  and  interest  upon  the  whole  of  the  said  sum  through- 
out the  time  aforesaid,  thimld  be  fully  paid  and  satisfied. 
Averment,  that  in  pursuance  of  the  corrupt  and  unlawful 
agreoment  made  as  aforesaid,  plaintiffs,  afterwards,  to 
wit,  on  the  said  19th  December,  in  |3ie  year  1823,  at, 
&e.,  lent  and  advanced  to  Kerskaw,  the  said  sum  of  200/*, 
and  that  for  securing  the  repayment  thereof,  to  the  plaiptiff% 
together  with  interest  upon  the. whole  of  the  said  sun^ 
throughout  the  time  afor^N^,  by  monthly  payments,  as 
aforemid,  defendant,  and. also  Kershaw  and  Harrop,  in 
pursuance  of  the. said,  corrupt,  be.,  then  and  there,  to  wit, 
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i^xr.        QD,  ^^,  at,  8&C.,  made andsealed,  and. as  their  joint  and 
I)^^^„      several  act  and  deed,  delivered  to  plaintiff's  the  said  writ- 
V*  ing  in  the  said  declaration  mentioned^  and  plaintiffs  then 

and  there  accepted  and  received  the  said  writing  with  the 
said  condition  thereunder  written,  of  and  from  defendant 
and  Kershmp  and  Harrop,  in  pursuance  of  the  said  cor- 
rupt, ^.,and  for  the  .purpose  aforesaid;  and  that  the  inte- 
rest so  agreed  to  be  paid  as  aforesaid,  and  reserved  and 
made  payable  to  plaintiffs,  by  the  said  condition  of  the 
said  writing  as  aforesaid,  exceeds  the  rate  of  6/.  for  the  for- 
blearing 'and  giving  of  day  of  payment  of  the  100/.,  for 
Ofie  year,  contrary  to  the  form.  Sec.,  by  means  whereof, 
and  by  force,  &c.,  the  said  writing  was,  and  is  wholly  void 
in  law ;  concluding  with  verification,  and  prayer  of  judg- 
ment* Fourth  plea,  that  before  the  making  of  the  sup- 
pps^d  writing  obligatory,  and  also  at  the  several  times  here- 
ipafter  next  mentioned,  Kershaw  was  a  member  of  the 
•  said  society,  and  that  afterwards,  to  wit,  on  the  seventh 
January,  1824,  at.  See,  at  a  monthly  meeting  of  the  said  so- 
ciety»  Kershaw,  in  respect  of  a  certain  chance  or  share  of  the 
said  Kershaw  in  the  subscription  fund  in  the  said  rules 
and  orders  mentioned  was  declared  to  be  the  highest  bid-* 
der  for,  and  entitled  to  one  of  the  said  shares  of  50/.  in  the 
said  rules  and  orders  mentioned  at  or  for  the  price  or 
sum  of  7/.  10s.,  and  that  afterwards,  to  wit,  on  the  4th 
February,  1824,  at,  &c.,  at  another  monthly  meeting  of  the 
said  society.  Kershaw,  in  respect  of  two  other  chances  or 
shares  of  said  Kershaw,  in  the  said  subscription  fund,  was 
declared  to  be  the  highest  bidder  for,,  and  entitled  to  two 
other  shares  of  50/.  each,  at  or  for  the  price  or  sum  of  14/. 
12s. ;  and  that  afterwards,  to  wit,  on  the  7th  «April, 
1824,  at,  8cc»,  at  another  monthly  meeting  of  the  said 
society,  the  said  Kershaw,  in  respect  of  one  other  chance 
or  share  of  the  said  Kershaw,  in  the  said  subscription 
fund,  was  declared  to  be  the  high^t  bidder  for,  and  enti- 
tled to  one  other  share  of  50/.,  at  or  for  the  price  or  sum 
of  8/.  2f.,  which  sums  of  7/.  10$.,  14/.  I2s,  and  8/.  2s., 
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make  together  the  foil  sam  of  30/.  4f. ;  and  that  after  the  \^'^Z\ 
respective  times  last  aforesaid,  to  wit,  on.  Sec.,  at,  8cc.,  it  wati 
comiptly,  and  against  the  form  of  the  statute  in  that  case 
made  and  provided,  agreed  by  and  between  plaintiffs  and 
Kershaw,  that  the  said  plaintiffs  as  trustees  of  the  said 
society,  should  lend  and  advance  to  the  said  Kershaw,  the 
sum  of  169/.  16s.,  on  account  of  the  said  four  shares  of 
60/.  each,  to  which  Kershaw  was  so  declared  to  be  enti- 
ded,  as  last  aforesaid,  and  that  the  said  plaintiffs  should 
forbear  and  give  day  of  payment  thereof  to  Kershaw, 
in  manner  following  (that  is  to  say),  until  the  said  sum 
of  169/.  16s.,  together  with  the  additional  sum  of  30/.  4s. 
making  together  the  foil  sum  of  200/.  with  interest  on  the 
said  last-mentioned  sum  of  200/.,  at  the  rate  and  in  man- 
ner hereinafter  mentioned,  should  be  paid  by  Kershaw,  to 
the  said  plaintifis,  by  certain  instalments  of  2/.  Sd.  at  each 
and  every  monthly  day  of  meeting  of  the  said  society,  the 
first  of  the  said  payments  to  be  made  on  the  next  monthly 
day  of  meeting  of  the  said  society,  following  the  said  last* 
mentioned  agreement,  and  that  for  the  loan  of  the  said 
sum  of  169/.  16i.,  and  for  giving  day  of  payment  thefeof, 
as  last  aforesaid,  Kershaw  should  give  and  pay  to  the  said 
plaintiffs,  more  than  lawful  interest,  at  and  after  the  rate 
of  6/.  per  cent,  per  annum,  on  the  said  sum  of  169/.  I65., 
(that  is  to  say),  the  said  sum  of  30/.  45.,  making  together 
with  the  said  sum  of  169/.  I65.  so  to  be  lent  and  advanced 
by  the  said  plaintiffs  to  the  said  Kershaw  as  afoi^ 
said,  the  sum  of  200/.  in  the  said  condition  of  the  said 
supposed  writing  obligatory  mentioned ;  and  also,  that 
Kershaw  should  give  and  pay  to  the  said  plaintiffs  the 
said  "respective  monthly  instalments  of  2/.  8d.  on  the 
successive  days  last  aforesaid,  until  the  said  full  sum  of 
206/.  last  mentioned,  together  with  interest  at  the  rate 
of  8/.  per  cent,  per  annum,  upon  the  whole  of  the  said 
sntxi  6F  200/.,  'throughout  the  time  last  aforesaid,  should 
bb  ftiUy  paid  and  satisfied,  and  that  for  securing  the 
paym^rit  6f  the   said  last  mentioned  sum  of  200/.,  and 
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1837.  inierest  en  tli^  whole  of  tlie  said  snm  of  200/.,  tfironghdiil 
the  time  Ia6t  aforesaid,  by  the  instalments  last  afinesaid 
to  the  said  plaintUIs»  he  the  said  defendant  should  make 
and  seal,  and  as  his  act  and  deed  deliver  to  the  said 
plaintiff^,  a  certain  writing  obligatory^  to  be  dated  the 
19th  December,  1833,  and  should  thereby  bind  himself 
in  the  penal  sum  of  4002.,  conditioned  foi'  payment,  by 
Kershaw,  his  heirs,  executors,  or  administrators,  or  any 
of  them,  unto  the  said  plaintifia,  or  any  of  them,  or  any 
of  their  successors,  executors,  administrators,  ot  assigns^  of 
the  said  sum  of  200/.,  together  with  interest  thereon  at  the 
rate  aforesaid,  and  .for  Kershaw,  his  heirs,  executors,  or 
administrators,  continuing  to  pay  the  said  instalments 
until  the  said  last  mentioned  sums  of  200/.,  and  interest 
upon  the  whole  of  the  sum  throughout  the  time  last 
aforesaid,  should  be  fully  paid  and  satisSed.  Avenn^nt, 
that  in  pursuance  of  the  said  corrupt  and  unlawful  agree- 
ment, so  made  as  last  aforesaid,  the  said  plaintiflb,  as 
trustees  as  aforesaid,  afterwards,  to  wit,  on,  &c.,  at,  8cc., 
lent  and  adyanced  to  Kerthaw,  the  said  sum  of  169/.  16f . ; 
and  that  for  securing  the  repayment  thereof,  together  with 
the  said  sum  of  30/.  4s.,  making  together  the  sum  of  200/., 
and  interest  at  the  rate  of  6/.  per  cent,  per  ansum,  on  the 
whole  of  the  said  lost  mentioned  sum  of  200/.  throughout 
the  time  last  aforesaid,  by  monthly  payments,  as  last 
aforesaid,  he  the  said  defendant  in  further  pursuance 
of  the  said  last  mentioned  corrupt  and  unlawful  agree* 
ment,  then  and  there  made  and  sealed,  and  as  his  act 
and  deed  delivered  to  the  said  plaintiffii,  the  said  writing 
in  the  said  dedaration  mentioned,  and  the  said  platntiffi 
then  and  there  accepted  and  received  the  said  writing, 
with  the  said  condition  thereunder  written,  of  and  from 
him  the  said  defendant  in  pursuance  of  the  said  last 
mentioned  agreement,  and  for  the  purpose  last  aforesaid. 
And  that  the  said  sum  of  30/.  4s.,  so  agreed  to  be  given 
for  the  loan  of  the  said  sum  of  169/.  16;.,  and  the  said 
interest  so  reserved  and  made  payable  to  the  said  plaintiffs, 
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bjr  the  a^id  caadition  of  ^bfi  said  writing  as  last  afbtosaid,        i«S7. 

eiM^d  the  ipate  of  5/.,  for  th^  fQil>earing  and  giving  day 

of  payiaeat  of  1001*  for  one  year,  contrary  to  the  form  of 

the  statute,  fce*    By  means  whereof,  and  by  force  of  the 

said  statute,  the  said  writing  was  and  is  Wholly  void  in 

law ;  condosion,  as  in  third  plea.  The  replication  assigned 

a  breach  of  the  condition,  by  non-payment  of  the  200/.  and 

interest,    and  took  issue  npon  the  corrupt  agreements 

alleged  in  the  third  and  fourth  pleas.    The  rejoinder  took 

issue  on  the  non-payment.    At  the  trial  before  Huttock, 

B.,  at  tl^e  last  assizes  for  the  county  of  Lancaster  (a),  the 

bond  was  produced  and  proved ;   but  it  appearing  that 

it  bore  a  21.  stamp  only,  which  is  the  stamp  proper  for 

a  bond  conditioned  for  securing  the  payment  of  a  sum  not 

exceeding  200/.,  and  it  being  objected  that  the  operation 

of  the  bond  extended  beyond  securing  a  sum  of  20CML, 

that  point  was  reserved  to  the  defendant.     The  juty 

negatived  the  payment  of  the  200/.  and  interest,  and  the 

fleveral  ccmrupt    agreements,  and  assessed  the    platntifib 

damages  nnder  the  statute  (6). 

F.  Pollock,  now  moved  according  to  the  leave  reserved. 
The  objection  on  the  Stamp  ;Act  is,  that  by  this  in- 
strument more  is  secured  than  the  payment  of  200/.  and 
legal  interest.  Kershaw  was  to  pay  10/.  per  annum  in- 
terest daring  the  whole  time,  notwithstanding  the  prin- 
cipal would  be  gradually  diminished  by  the  monthly 
payments  of  2/.  8d.  It  appeared  at  the  trial,  that 
such  was  the  calculation  upon  which  the  parties  pro- 
ceeded (c)*     Another  objection  to  the  sufficiency  of  the 

(a)  Counsel  for  the  plaintiffs,  be  pleaded  jl  Hawkins,  P.O.  948, 

Crou,  Serjt.  and  Parke;  for  the  s.  20;  1  Curwood's  Hawkins,  621, 

defendant,  JP.  Pollock  and  Starkie.  s.  63 ;  Comyn,  on  Usury,  210 ;  and 

(6)  8  &  9  W.  lU.,  c.  1 1 .  if  this  be  law,  it  follows  that  in  tde 

(c)  It  hos  been  said,  that  ^  spe-  principal  case  the  defendant  could 

cialty  cannot  be  avoided  by  usury  not  avail  himself  of  usury  apparent 

appearing  in  evidence)  or  upon  the  on    the   condition,  although   he 

fiioe  of  the  eonditioD^  but  it  must  pleaded  the  usury,  his  plea  of 


136 


isar* 


Dbabdbit 

v. 

Biinrs. 


CASES    IN   TD£   kino's   B£NGH, 

Stamp  is^  that  there  cannot  be  appended  to  a  money  lK»nd 
a  collateral  stipulation,  without  ab  additional  stamp,  parti- 
cularly where  the  further  provision  appears  to  relate  to  the 
payment  of  money ;  here  the  surety  might  be  made  re> 
sponsible  for  the  payment  of  the  UMmthly  contribntion8. 


usury  being  rendered  unavailable 
by  the  Yerdict  of  the  jury,  which  ne- 
gatived the  alleged  corrupt  agree- 
meot  Hawkins  cites  no  authority, 
but  he  possibly  bad  in  view  the 
case  of  Dande  v.  Currer,  1  Si- 
derfin,  285,  in  which  the  fiforgi- 
nal  note  is,  **  Although  it  appear 
that  more  nloney  is  paid  than  the 
statute  allows,  still  the  party  ought 
to  plead  the  usurious  contract,  and 
not  demur."  But  the  case  at  large 
is  literally  this :  ^  On  demurrer  in 
debt  on  articles,  it  appeared  that 
money  was  lent,  ss.  500/. ;  and  the 
articles  were  dated  8th  March, 
to  be  paid  at  such  a  time,  and  in 
the  mean  time  to  pay  interest  15/. 
(at  the  then  legal  rate  of  6  per  cent) 
half-yearly,  from  the  November 
preceding,  and  upon  that  the  other 
demurs;  and  it  was  now  shewn 
for  cause,  that  by  the  declaration  it 
appears  that  the  contract  is  usuri- 
ous ;  but,  on  the  other  side,  it  was 
said  that  it  ought  to  have  been 
pleaded,  quod  corruptt  agreatmn 
JiiUf  &c.,  to  the  intent  that  they 
might  have  an  answer  to  it.  But 
upon  reading  the  articles,  it  was, 
**  Whereas  money  vmu  lent,"  which 
might  be  in  November  or  before; 
for  which  reason  (pur  que)  judg- 
ment for  the  plaintiff:"  2  Keb. 
35,  S.  C.  That  Serjeant  Haw- 
kins may  have  been  misled  by 
this  note  appears  less  improbable, 
as  even  Serjeant  Williams,  (1  Wms. 
Saund.  295  a),notwithstanding  his 
usual  accuracy,  refers  to  ibis  case. 


as  supporting  the  proposition  of 
Hawkins.  The  case  is  also  cited  by 
Comyn  ubi  tuproy  in  conftrmation 
of  the  same  doctrine.  He,  however, 
refers  also  to  Geary  v.  iSawtne,  1 
Lutw.  464,  &  3  Salk.  391.;  Whelp- 
dak'a  case,  5  Co.  Rep.  119 ;  flttm- 
Jer/onv.Htncgi/,  Hobart,72.  The 
last  two  cases  merely  shew  that  an 
obligor  cannot,  under  mm  estfao' 
turn  pleaded  to  a  money  bond,shew 
that  the  contract  was  usnrioas, 
and  that  therefore  the  sealed 
writing  is  not  his  deed.  The  case 
of  Geary  v.  Swamey  decides  that  a 
contract  appearing  in  the  condi* 
tion  of  a  bond,  whereby  the  obli- 
gor is  to  pay  the  principal  and  10/. 
per  cent  over,  if  the  obligee  shall 
be  alive  at  the  end  of  half«-year, 
and  that  if  he  die  in  the  interim, 
the  principal  and  interest  shall 
be  lost  to  the  obligee,  is  n6t  so 
conchmvefy  usurious  as  to  entitle 
the  defendant  to  demur,  and 
thereby  oust  the  plaintiff"  of  the 
opportunity  of  explaining  the  tran- 
saction in  his  replication*  Be- 
sides which,  the  reporter  states 
that  two  of  the  Judges  thought  it 
was  not  usury,  and  that  the  others 
said  nothing  upon  that  point  The 
notice  of  the  case  in  Salkddy  seems 
to  be  a  short  and  inaccumte  abstract 
of  part  of  the  report  in  Lutwy<^, 
And  see  Buckky  v.  GnUboHk,  Cro. 
Jac.  677;  2  Roll.  B,t^AU,pott  155. 
In  the  principal  case,  the  objection 
seems  to  resolve  itself  into  this :  Al- 
though the  defendant  nay  be  pre- 
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irfueh  Kershaw,  as  a  member  of  the  soeiety,  was  liable  to 
make.  [LtHUdak^  J.  If  the  mosey  part  were  left  oat, 
the  bood  would  reqaiie  a  369.  stamp  (a).  Bayky,  J.  We 
am  to  say  what  worid  be  the  conalruclion  of  ^be  boaci 
at  the  time  it  was  eaceeoted :  yomr  objection  would  rather 
shape  itself  into  this,  that  more  than  five  per  cent,  was 
reserved]. 

Lord  Tbntsrden,  C.  J. — I  cannot  satisfy  myself  that 
this  stamp  was  not  sufficient. 

The  other  Judges  concurring, 

Rule  refused  (6). 
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duded  from  availiDg  himself  of  the 
defenceof  usury  yWhich  the  juryhave 
negatiTedy  and  although  die  Court 
nay  have  oo  power  to  infer  such  a 
defence  from  the  terms  of  the  in- 
stnimenty  yet,  if  the  parties  have 
clearly  reserved  to  themselves 
9002.,  and  interest  beyond  5k  per 
cent^  the  Court  are  not  precluded 
fipom  seeing  that  a  stamp  which  will 
barely  cover  200/.  and  interest  oi 


5/.  per  cents,  is  iasufScient  fof  the 
purpose. 

(a)  55  Gta.  8,  c.  184^  adked. 
part  1,  p.  508, ''  Bond  in  Eo^aad, 
or  personal  bond  in  Scotland,  of 
any  kind  whatever,  not  otherwise 
charged  in  this  schedule,  nor  eat- 
pressly  exempted  from  stamp  du- 
ties, 1/.15«." 

(6)  And  see  Beetev.  Bidgped, 
pott  143;  Sokriev.  MdwUe,po9i^ 


laar. 


DsAanm 

v. 

Bivvs. 


Dob,  on  the  demise  of  Westmoreland  and  others,  and 
also  of  Perfect  and  others  v.  Smith. 

A  HIS  was  an  action  of  ejectment  brought  to  recoTer  the 
possession  of  certun  messuages  in  the  parish  of  Kippaz, 
in  the  county  of  York. 

At  the  trial  at  the  last  assizes  for  the  county  of  York, 
before  Bay  ley,  J.  (a),  it  appeared,  that  the  defendant  had 
entered  upon  thQ  premises  under  an  agreement  for  a  lease, 
and  that  since  his  entry,  he  had  paid  rent  to  the  landlord, 
agreeably  to  the  terms  of  the  intended  lease.    A  writ  of 

which  the  sheriff  may  sell  under  a^. 

(a)  Counsel   for  the  plaintiff^     ieton;  iot  the  deOBndaot,  F,  Eol^ 
Jonesy  seijeant,  MUner  and  Pat"     lock  and  Parke. 


WhereJ,haT- 
ing  entered 
into  an  agree- 
ment for  a 
lease,  has  been 
let  into  pos- 
session and 
has  paid  the 
stipulated 
rent,  a  tenancy 
from  year  to 
year  is  created, 
,  fa,  against  A. 
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1827. 


Doe  dem. 
Westmore- 
land 

17. 

Smith. 
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JL  fa.  haTiDg  issued  upon  a  judgment  oonfeued  by  the  wm 
defendant  to  Perfect  and  Co.,  a  bill  of  sale  wa«  ^eaut^d 
to  the  judgment  creditore  by  the  chief  bailiff  of  the  honor  of 
Pontefract  and  his  depufy,  to  WtBtrnwreiand  and  Co.,  the 
first  lessors  of  the  plaintiff,  by  the  direction  etPerfoct  and 
Go.,  the  judgment  creditors,  who  wer^  the  seeond  lessors  of 
the  plaintiff.  It  was  objected,  on  the  part  of  the  defendant, 
that  when  there  is  an  agreement  or  equitable  interest  for 
a  term  of  years,  there  can  not  be  such  a  tenancy  from  year 
to  year  as  can  be  seized  by  the  sheriff. 

By  the  direction  of  the  learned  Ju^^,  a  verdict  was 
found  for  the  plaintiff,  with  liberty  to  the  defendant  to 
move  to  enter  a  nonsuit. 


JP.  Pollock,  now  moved  accordingly.  It  was  admitted 
on  the  trial,  that  the  equitable  interest  upon  an  agreement 
for  a  lease  could  not  be  seized  by  the  sheriff  (a) ;  but  it 
was  insisted  that  payment  of  rent  was  evidence  of  a  tenancy 
from  year  to  year.  On  the  part  of  the  defendant,  it  is 
contended  that  the  rule  does  not  prevail  where  it  is  shewn 
to  be  a  pfiyment  under  an  agreement;  and  that,  under 
such  circumstances,  a  tenancy  at  will  only  is  created. 
Although  a  tenancy  exists  as  between  landlord  and  te- 
nant, it  is  not  so  for  all  purposes. 

Bayley,  J. — Could  not  the  landlord  bring  an  action  of 
debt? 


The  other  Judges  concurring. 


Rul^  refused  (jb). 


(a)  Scott  ▼.  Scholey,  8  East, 
467;  B£etcolf  v.  Sthol^^  2  N.  K. 
461. 


(()  And  see  Mann  v.  Lavejoy, 
1 R.  &  M.  355 ;  Hamilton  ▼.  Siead^ 
5  D.&R.  206,  3 B.  &C.  478,5.(7. 
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The  King  against  William  Long. 

Upon  an  mformatian  hid  against  tlie  defaodanty  under  The  Court 
62  Geo.  3.  c.  93,  for  uaing  a  dog  and  a  gun,  at  Dirham  r^Sr^^wTto 
and  Hi&t6D,  in  the  connty  of  Gloucester;  a  convietiott  remoye  a  con- 
was  dnnm  ap  in  the  foDowing  form.  52  Geo?z.  ^c. 
"Conntyof  Gloucester)  Be  it  remembeied,  that  on  the  fifth  d^'^d'i^n* 
to  wit,  1827.  5  day  of  October,  in  the  year  of  our  without  a  cer- 
Lord,  1827,  at  Old  Sodbury,  in  the  said  county  of  Glon-  ground  Uiat  ^ 

cester,  William  Long,  of  Dirham  and  Hinton,  in  the  said  jwisdiction 

*  .  does  not  ap- 

connty,  was  duly  convicted  by  us,  for  keeping  and  using,  pear  on  the 


within  three  calendar  months,  now  last  past,  to  wit,  on  ^^j^^ 

the  eleventh  day  of  August,  in  the  year  of  our  Lord  afore-  without  an  affi- 

said,  at  Dirham  and  Hinton  aforesaid,  a  dog  and  a  gun,  inTthe' jurist" 

for  the  purpose  of  taking  and  killing  game,  without  having  diction.  Costs 

obtained  siich  certificate  as  is  directed  by  the  statute  in  cause  against 

that  case  made  and  provided,  in  order  to  an  assessment  *  ^^^?  ^^  ^® 
^  '  first  instance 

for  the  year  in  which  the  said  William  Long  did  so  use  are  never 
such  dog  and  gun,  and  adjudged  to  pay  the  sum  of  ten  ^^^^' 
pounds  for  his  said  ofience. 

Given  under  our  hands  and  seals,  being  justices  of  the 

peace^or  the  county  of  Gloucester;  and  also  commisioners 

acting  in  the  execution  of  the  acts  relating  to  assessed  taxes, 

for  the  district  of  Greenbaldash,  in  the  said  county  of 

Gloucester. 

Thomas  Brookes,  L.  S. 
FiSNNEs  Trotbcan,  L. S." 

By  the  I3th  rule  of  schedule  L.  (a),  it  is  provided,  that 
*'  it  shdl  be  lawful  ibr  any  two  commisioners  for  executing 
this  act,  or  for  any  one  justice  of  the  peace  of  the  county, 
riding,  or  division,  or  the  shire  or  stewartry,  or  for  any 
city,  borough,  liberty,  or  place,  wherein  any  offence  or 
offences  aforesaid  or  described  in  this  schedule,  shall  be 
committed,  such  justice  being  also  a  commissioner  for 
executing  this  act ;  and  he  and  they  is  and  are  hereby 

(er)  Of  52  G.  3,  c.  ^. 
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1^27.        required,  upon  information  or  complaint  to  him  or  them 

j!^'^^       made,  of  any  such  offence  or  offences  committed  taitiin 
The  Kino        *,..,,  «         t    «>  » 

V.  the  district  where  he  or  they  shalract  as  such  commtsstoner 

^^°'  or  commissioners  (a),  within  three  calendar  months  after 
the  offence  shall  be  committed,  to  summon  the  person 
or  persons  accused,  and  also  the  witnesses  on  either  side, 
to  appear  before  him  or  them,  and  upon  the  appearance 
of  the  person  or  persons  accused,  or  in  default  of  their 
appearance  according  to  such  summons,  to  proceed  to  hear 
and  determine  the  matter  in  a  summary  way ;  and  upon 
due  proof  made  thereof,  either  by  the  voluntary  confes- 
sion of  the  person  or  persons  accused,  or  by  the  oaUi  of 
one  or  more  credible  witness  or  witnesses,  to  give  judg- 
ment for  the  penalty  or  penalties,  or  for  such  part  thereof, 
to  which  part  thereof  the  said  commissioners  or  justice 
shall  think  proper  to  mitigate  the  same,  and  the  same  not 
heing  in  any  case  mitigated  to  less  than  one  moiety  of  the 
said  penalty  or  penalties. 

Campbell  now  moved  for  a  certiorari  to  remove  the 
above  conviction  into  this  Court.  Want  of  jurisdiction 
appears  on  the  face  of  this  conviction.  A  form  of  con- 
viction is  given  by  the  statute ;  and  on  the  other  side  it  is 
meant  to  be  said  that  the  justices  have  pursued  that  form. 
The  form  requires  the  offence  to  be  stated,  and  in  stating  the 
offence,  the  jurisdiction  would  necessarily  be  shewn.  The 
certiorari  is  taken  away  (5)  only  where  there  is  jurisdiction. 
[Batfktf,  J.  A  conviction  by .  magistrates,  I  believe,  is 
no  defence  in  trespass  where  there  is  no  jurisdiction  (c)]. 
In  Rex  V.  The  Justices  of  Somersetshire  (d),  it  was 
held,  that  the  certiorari  was  not  taken  away,  because 
the  justices  of   petty  sessions  bad  no  jurisdiction  j^er 

(a)  See  Btx  y.  Edwardt,  1  East,  see  Rex  ▼.  AlUriy  1 5  Eajt,  333 ;  Iter 

278 ;  Rex  V.  HaxeU,  13  East,  1 39 ;  v.  Inhabitants  of  St.  Alban\  5  D. 

Res  y.  Chandler,  14  East,  267;  &&.  538;  3  B.  &C.^9a.  S-f^. 
KiU*s  case,  2  D.  4&  R.  212 ;  S.  C.  (c)  Fkfc  Gray  y.  Cookson,  16 

1  B.  &  C.  100,  and  the  note,  p.  East,  13. 
107;7&  8  aeo.4,c.  29,8.71.  (<0  8  D.  fii  R.  733;    5  B.  &  C. 

(6)By8.15of52G.3,c.93;and  816.  S.C. 
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sailutfu  [BayUif,  J.  There  was  there  no  color  for  say- 
ing that  the  act  was  done  in  pursuance  of  the  statute. 
It  may  be  that  the  magistrates  have  no  jurisdiction,  or 
that,  having  jurisdiction,  they  have  omitted  to  set  it  forth. 
The  defendant  should  shew  by  affidavit  that  there  was 
no  jurisdiction].  That  may  be  done  even  where  jurisdic- 
tion appears  on  the  face  of  the  conviction.  Suppose  the  per- 
sons who  convict  had  not  called  themselves  magistrates  at 
all.  would  it  have  been  necessary  to  produce  an  affidavit, 
slating  that  A.  J3.  and  C.  D.,  who  merely  described  them- 
selves as  esquires  on  the  face  of  the  conviction,  were  not 
justices  or  commissioners  1  Clearly  not.  Here  it  is  not  said 
that  they  were  commissioners  within  the  district.  There  is 
a  material  distinction  between  an  order  and  a  conviction. 
If  any  doubt  exists,  it  will  be  better  to  grant  the  certiorari^ 
and  discuss  any  objections  to  it  upon  the  return, 

Chilton,  tontra,  who  was  to  have  shewn  cause  in  the 
first  instance,  was  stopped  by  the  Court. 

*  Bay  LEY,  J.(ay^In  the  absence  of  doubt,  it  would  not  be 

right  to  su£R^r  parties  to  incur  the  expense  of  a  further 

discussion.    The  statute  directs  that  no  "  conviction  of 

such  commissioners,  or  justice,  shall  be  removable,  by 

any  process  whatever,  into  any  other  court/'    The  object 

of  the  legislature  was  to  avoid  those  questions  which 

might  be  raised  in  this  Court  upon  a  certiorari.    Now, 

if  the  conviction  were  removed  by  certiorari  into  this 

Court,  it   would   be  competent  to  the  party  convicted 

to  take  the  objection  whiph  has  now ,  be^n  u^rgje^.    Iq 

other  ctaes,  where  the  want  of  jurisdiction  ia  shewn  by 

affidavit,  the  rule  as  to  the  certiorari  being  taken  away, 

does  not  apply*    If  it  were  made  out  by  affidavit,  that  the 

place  where  the  offence  was  committed  was  not  within  the 

district,  I  should  say  that  a  certiorari  ougkt  to  issue. 

)• 
HoLROYD,  J. — Concurred. 

Rule  refused. 

(a)  Lord  Tenterden,  C.  J.,  and  IMttedaU,  J.,  were  absent. 
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Chilian  applied  for  the  ooate,  oa  tlie  ground  of  befog 
brought  here  to  oppose  the  rule  by  a  notioe  of  the  in** 
tended  application. 

Baylby,  J. — Costs  are  never  given  upon  shewing  cause 
against  a  rule  in  the  first  instance. 


GlTTON  V.  RaNDELL. 

A  defendant  iGtEORGE  moved  to  change  the  venue  fvom  Middlesex 

tekSgS''^  to  Shropshire,  on  the  usual  affidavit,  but  stated  that  the 

notice  of  trial  defendant  was  under  terms  of  pleading  issuably,  and 

in  Middle-"^  taking  short  notice,  of  trial  for  the  sittings  trfier  this  term. 

sex,  after  a       Jq  Tidd,  628  (a),  it  is  said,  that  a  defendant  cannot  move 
non-issuable  ,  ,  ^  i      /.       .  1,1 

term,  cannot     to  change  the  venue  after  an  order  for  time  to  plead,  where 

chaneMhe  ^^^  tetms  are,  to  plead  issuably,  and  take  short  notice  of 

▼enue  into  the  trial  at  the  first  or  other  sittings  within  term,  in  London  or 

^e  common'^  Middlesex ;  because  a  trial  would  by  that  means  be  kxrt. 
affidavit. 

Lord  Tenterdek,  C.  J.— This  would  be  in  yiolation  of 
the  undertaking  which  the  defendant  has  given.  If  the 
cause  ifr  tried  at  the  sittings  after  this  term,  the  plaintiff  may 
havehis  judgment  in  Hikry  term ;  whereas,  if  the  venue  is 
changed,  he*  cannot  have  it  till  Eaater  term*    The  passage 

(a)    7tli  edition ;    8th  edition,  been  given.   .The  restriction,  real 

658.    In  Shipley  v.  Cooper^  8  T.  R.  or  apparent,  of  this  rule  to  sittings 

698,  it  is  stated  that  the  Court  in  term,  may  have  arisen  either 

made  abadute  a  rule  to  discharge  from  not  adverting  to  the  diffes- 

a  rule  which  had  been  obtained  for  ence  between  an  issuable  and  a 

changing    the   venue,  where  the  non-issuable  term,  or  from  the  pe- 

defendant  was  under  terms  of  tak-  culiar  importance  which  appears  to 

lag  short  notice  of  trial  for  the  have  formeriy  attached  to  a  trial  m 

first  sittings  i^^  tti^.    From  the  term,  the  loss  of  which  only  it  was 

marginal  and  referential  notes  to  that  entitled  a  plaintiff  to  require 

that  case,  it  would  seem,  however,  that  a  bail  bond,  or  an  attachment 

that  it  was  the  first  sittings  in  term  against  the  sheriff;  should  stand  as 

for  which  the    undertaking  had  security. 
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referred  to  is  aJBrmrtiye  only,  and  the  reason  gvven  applies 
to  the  present  ease. 

OllTOK 

v. 

LiTTtBDALE,  J.— The  defendant  can  change  the  Tenoe     ^*>^"i- 
only  Bpon  laying  speeial  grounds  befofe  the  €oait. 

Role  refused. 


BeETE   V,   BiDGOOD. 

1  HIS   cftQse  ivras  Uied  before  the  Lord  Chief  Jnstice      tJpon  the 

Abbott,  in  London,  at  the  stttiiigB  befiore  Miohtelmas  tem  tate^his^agreed 

1M6,  when  the  jury  found  a  verdict  for  the  plaintifi;  da^  ^^^  ^«  P'*''- 

1-  '  chase  money 

mages  4,2382.,  subject  to  'die  opinion  of  this  ^cotirt  oa  shall  be  paid 

the  following  case.  by  instalments, 

Mw  iviHTwuBg  wwc.  ^j^  interest  at 

6/.percent.Tlie 

The  declantttion  was  upon  a  promissocy  ndte,  0f  which  Kn^und^i^ 

the  following  m  a  copy  >—  ^e  name  of 

interest  are  in 

"  London,  10th  March,  1821.      substance  part 
•'  Oh  the  1st  July,  1826,  we  promise  to  pay  to  Joseph  chase  money. 

Beete.lBaq.f  his  executors  or  administrators,  at  the  house  Upl«»  **»«   . 

*  sale  be  merely 

of  Messrs.  Sandbach,  Titme,  and  Co.,  of  Liverpool,  the  colorable,  the 

sum  of   three  thousand  nine  hundred  and  sixty^eight  !!!f?!?l?S.!* 

•^      ° ,      not  usunous. 

pounds,  for  value  received,  in  second  instalments,  vrith 
interest'included,  as  expressed  and  specified  in  agreement 
for  the  sale  of  his  moiety  in  plantation  Met  en  Meer  Zorg, 
in  the  colony  of  Demerara»  to  John  Newton. 

John  NeiDton. 

H.  F.  Shane.'' 

The  defendant  pleaded  the  general  issue.  On  the  trial 
it  was  admitted,  that  the  signature  If.  JP.  Shane,  to  the 
iKiid  promissory  note,  was  the  signature  of  the  defendant, 
who  had  changed  his  name  to  Biti^ood;  diat  the  signa- 
ture '^  John  Newton'^  to  the  same  promissory  note^  was 
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^^^*        the  signature  of  the  said  John  Newim,  and  that  he  died 
BuTs        before  the  commencement  of  the  present  action ;  and  that 
V-  the  said  promissory  note  was  duly  presented  for  payment 

on  the  day  it  became  due,  at  the  house  of  Messfs.  Sandr 
bach,  Tmne,  and  Co.,  of  Liverpool,  mentioned  in  the  said 
note,  and  that  payment  was  refused.  The  agreement 
referred  to  in  the  said  promissory  note,  and  the  account 
made  out,  settled,  and  signed  between  the  parties  at  the 
tiAie,  and  of  which  the  following  are  copies,  were  also  put 
in.  Articles  of  agreement  and  conditions  of  sale  and  pur- 
chase made  and  entered  into  between  Joseph  Beete,  of  the 
colony  of  Demerara  and  Essequibo,  but  now  residing  in 
London,  Esq.,  of  the  one  part,  and  John  Newton^  of  the 
said  colony  of  Demerara  and  Essequibo,  but  at  present 
residing.  Sic.,  Esq.,  of  the  other  part: — Whereas  the  said 
Joseph  Beeie  and  John  Newton  are  the  joint  proprietors 
and  owners  of  a  plantation  called  Met  en  Meer  Zorg,  situate 
on  the  west  sea  coast  of  the  said  colony  of  Demerara,  be- 
tween the  plantations  The  William,  on  the  east,  and  Ken- 
deren  and  Boodes  Rust,  on  the  west,  containing.  Sic. ;  and 
also  the  lands  situate  in  Massaronia,  purchased.  Sec.,  with 
the  appurtenances,  and  all  buildings,  slaves,  furniture, 
cattle,  and  appurtenances  thereto  belonging,  in  equal  un- 
divided moieties,  or  half  parts;  and  whereas  the  said 
Joseph  Beeie  hath  contracted  and  agreed  with  the  said 
John  Newton  for  the  absolute  sale  to  him  the  said  John 
Newton,  free  from  all  incumbrances,  (except  as  hereinafter 
is  mentioned),  of  the  undivided  moiety  or  half  part  of. him 
the  said  Joseph  Beete,  of  and  in  the  said  plantation,  called 
Met  en  Meer  Zorg,  and  the  said  lands  in  Massaronia,  and  all 
the  buildings,  Sec.,  at  or  for  the  price  or  sum  of  16,0001.  ster* 
ling  money  of  Great  Britain,  being  the  balance  of  an  account 
already  drawn  andstated  by  the  said  Joseph  Beete  and  John 
Newton,  and  intended  to  be  signed,  upon  the  said  Joseph 
Beeie^s  signing  a  special  power  of  attorney  hereinafter  men- 
tiomd;  which  said  sum  of  16,000/.,  together  with  interesi 
upon  the  several  promissory  notes  added  thereto  for  the  time 


BlOGOOD. 
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they  have  to  run,  and  which  are  written  and  stated  at  the  1^27. 
foot  of  these  piesents,  and  to  be  dated  respectively  the  Bbbtb 
10th  day  of  this  inatant  month  of  March,  and  delivered  ^  v. 
to  the  said  Joseph  Beete,  upon  his  signing  and  delivering 
the  said  special  power  of  attorney,  are  to  be  in  full  of  the 
•aid  purchase  money ;  and  the  said  John  Newton  has 
agreed  to  purchase  of  the  said  Joseph  Beele,  his  the  said 
Joseph  Beete's  undivided  moiety*  or  half  part,  of  and  in 
the  said  plantation,  lands,  &c.,  the  property  of  the  siiid 
Joseph  BeeUf  at  and  for  the  said  price  of  16,000/.,  to  be 
paid  at  the  times,  including  the  said  interest  to  be  added 
thereto,  by  the  instalments  and  in  manner  specified  in 
the  said  several  promissory  notes,  stated  at  the  foot  of 
these  presents,  as  agreed  upon  between  the  said  Joseph 
Beeie  and  John  'Newton.  Now.  this  present  agreement 
witnesseth,  and  the  said  Joseph  Beete,  in  consideration  of 
the  sptid  sum  of  16,000/.  so  paid  to  him  the  said  John 
Jiewton,  "by  the  several  promissory  notes  hereinbefore 
referred  to,  and  intended  to  be  written  at  the  foot  of  this 
agreement,  and  to  bear  date  respectively  the  10th  day  of 
this  present  month  of  March,  doth  hereby  agree  to  sell 
unto  the  said  John  Newton,  his  heirs,  ei^ecutors,  adminis- 
trators, and  assigns,  all  that  the  undivided  moiety  or  half 
part  of  him  the  said  Joseph  Beete,  of  and  in  the  said 
plantation  called  Met  en  Meer  Zorg,  situate  as  hereinbe- 
fore is  mentioned,  and  also  of  and  in  all  those  in  Masse- 
ronia^  purchased,  &c.,  with  all  the  cultivation,  buildings, 
slaves^  cattle,  furniture,  and  other  appurtenances,  plants- 
tbn  and  husbandry  implements  and  utensils,  stock  in 
hand  of  all  kinds*  and  every  thing,  of  whatever  denomi- 
nation, thereunto  respectively  belonging  or  appertaining, 
and  now  being  in,  upon,  or  about  the  said  plantation, 
landsj  and  premises  aforesaid,  or  any  of  them  or  any  part 
thereof,  without  any  exception  or  reservation  whatsoever, 
and  all  the  estate,  right,  &c,,  of  him  the  said  Joseph 
Bf^€,.  into,  out  of,  upon,  or  from  the  said  plantation, 
l^f^,.^.    Xo.b|old|bhe  said  phuitationy  lands,  &c.,  unto 
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1827.  the  said  John  Newton,  bis  heirs,  executors,  administrators, 
order,  and  assigns,  for  ever  freed  and  discharged  of  and 
from  all  incumbrances,  claims,  and  demands  whatsoever 
of  him  the  said  Joseph  Beete,  upon  the  said  plantation, 
lands,  &c.,  hereby  agreed  to  be  sold  or  any  part  thereof, 
but  subject  to  a  mortgage  on  the  entirety  of  the  said 
plantation  called  Met  en  Meer  Zorg,  and  the  buildings, 
slaves,  and  appurtenances  thereunto  belonging,  to  Messrs. 
Molkenboer  and  ■  Portielje,  of  Amsterdam,  for  20,000/.  or 
thereabouts,  and  interest  as  first  mortgagees,  and  also  a 
second  mortgage  in  favour  of  C.  F,  Binquebane,  also  of 
Amsterdam,  for  the  sum  of  5,000/.  or  thereabouts,  and 
interest,  and  also  a  third  mortgage  to  D.  L.  C.  Martini, 
late  of  Demerara  aforesaid,  esquire,  of  the  said  plantation 
called  Met  en  Meer  Zorg,  and  the  slaves  thereto  belonging, 
for  the  sum  of  12,000/.  and  interest,  and  which  said 
12,000/.  and  interest  is  further  secured  to  the  said 
D.  L.  C.  Martini  as  first  mortgagee,  on  an  additional 
number  of  64  slaves,  and  as  second  mortgagee  on  96  ad- 
ditional slaves ;  and  the  said  Joseph  Beete  doth  hereby 
agree  and  bind  himself  to  execute,  in  favour  of  the  said 
John  Newton,  on  the  10th  of  this  instant  month  of  March, 
a  legal  power  of  attorney  to  George  Rainey,  James  Allan, 
and  Charles  Ridley,  of  the  colony  of  Demerara,  to  pass 
a  legal  transport  of  the  plantation,  lands,  buildings,  slaves, 
cattle,  and  all  other  the  articles  and  things  hereby  agreed 
to  be  sold  as  aforesaid,  unto  the  said  John  Newton,  his 
heirs,  executors,  administrators,  order,  and  assigns,  ac- 
cording to  the  existing  forms  and  laws  of  the  said  colony 
of  Demerara:  and  it  is  hereby  declared  and  agreed  by 
and  between  the  said  Joseph  Beete  and  John  Newton,  to 
be  the  true  intent  and  meaning  of  them,  and  of  these 
presents,  that  if  any  of  the  said  promissory  notes  intended 
to  be  specified  at  the  foot  of  this  agreement,  shall  not  be 
paid  when  and  as  they  shall  respectively  become  due, 
according  to  the  respective  tenors  thereof,  then  that  the 
said  Joseph  Beete,  his  heirs,  executors,  and  administrators, 
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shall  have,  and  be  considered  as  having  a  lien  and  charge 
on  the  said  moiety,  or  half  part  of  the  plantation,  lands, 
&c.y  for  the  amount  of  any  money  due  on  any  such  note  or 
notes  as  shall  be  and  remain  unpaid  when  due.  But  it 
is  hereby  further  declared  and  agreed,  that  such  lien  and 
charge  shall  be  not  only  subject  to  the  several  mort- 
gages and  incumbrances  already  affecting  the  entireties 
of  the  plantation,  lands,  &c.,  or  any  part  or  parts  thereof, 
the  moiety  or  half  part  whereof  is  so  agreed  to  be  sold  as 
aforesaid,  but  also  to  a  mortgage  of  the  entirety  of  the  said 
premises,  to  be  made  or  intended  to  be  made  by  the  said 
J.  N.  and  H.  F.  S,  (who  is  about  to  become  joint  pro- 
prietor of  the  said  plantation,  lands.  Sec,  with  the  said  John 
Newton),  to  Messrs.  Sandbachy  Tinne,  and  Co.,  merchants, 
at  Liverpool,  in  Great  Britain,  for  the  sum  of  2,800/. 
sterling  money  of  Great  Britain,  with  interest  thereon  at 
and  after  the  rate  of  61.  per  cetit.  per  annum,  it  being  the 
intent  and  meaning  of  the  said  Joseph  Beete,  that  the 
mortgage  intended  to  be  made  of  the  entirety  of  the 
said  {dantation,  lands.  See.,  to  the  said  Messrs.  Sand- 
back,  Tinne,  and  Co.,  as  hereinbefore  is  mentioned, 
shall  have  priority  to  the  lien  or  claim  of  him  the 
said  Joseph  Beete,  in  and  over  the  moiety  of  the  said 
plantation,  lands,  8cc. :  and  for  the  due  and  faithful 
performance  of  all,  and  singular,  tlie  stipulations  and 
agreements  hereinbefore  contained,  each  of  the  parties 
hereto  doth  bind  himself,  his  heirs,  executors,  administra- 
tors and  assigns,  and  his,  and  their  properties,  unto  the 
other  of  them,  his  heirs,  executors,  administrators  and 
assigns,  firmly  by  these  presents.  In  testimony  whereof, 
they  the  said  Joseph  Beete  and  John  Newton,  have  here- 
unto set  their  hands  and  seals,  at  London,  this  8th  day  of 
March,  in  the  year  of  our  Lord  1821. 

Joseph  Beete,  L.  S. 

John  Newton,  L.  S^ 

Signed,  sealed,  and  delivered,  in  the  pnssence  of,  &c. 

L  2 
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1827. 
Beets  London,  10th  day  of  March,  1821. 

BiDGooD,  I,  the  undersigned,  Joseph  Beete,  do  hereby  acknow- 

ledge to  have  received  of,  and  from  the  said  John  Newton, 
the  seven  several  promissory  notes  hereinafter  mentioned, 
respectively  signed  by  the  said  John  Newton  and  Henry 
Fisher  Shane,  being  the  amount  of  the  said  sum  of 
16,000/.,  the  money  agreed  upon  for  the  said  purchase,  and 
the  balance  of  the  said  account,  stated  between  them  the  said 
Joseph  Beete  and  John  Newton  as  aforesaid,  together  with 
the  interest  on  the  said  sum  of  16,000/.  added  thereto  for 
the  time  the  respective  bills  have  to  run,  making  in  the 
whole,  principal  and  interest,  20,800/.,  that  is  to  say. 

Joseph  Bebte. 

Witness,  J.  Ward. 

John  Talbot. 


London,  10th  March,  1821. 

On  the  Ist  July,  1822.  We  promise  to  pay  to  Joseph 
BeetCj  Esq.,  his  executors,  or  administrators,  at  the  house 
of  Messrs.  Sandbach,  Tinne,  and  Co.,  of  Liverpool,  the 
sum  of  960/.,  for  value  received  in  the  first  year's  instal- 
ment, as  expressed  and  specified  in  agreement  for  the  sale 
of  his  moiety  in  plantation.  Met  en  Meer  Zorg,  in  the 
•colony  of  Demerara,  to  John  Newton* 

John  Newton. 
H.  F.  Sloanb. 

Same  date. 

Dn  the  Ist  July,  1823.  We  promise  to  pay,  &c. 
(The  case  then  proceeds  to  set  out  notes  in  the  same  form  for 
the  subsequent  yearly  instalments,  viz: — 960/.  in  1823, 
4160/.  in  1824,  3968/.  in  1825,  3776/.  in  1826,  3584/.  in 
1827,  and  3392/.  in  1828). 
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Dr.  John  Newton,  Esq.^  in  account  with  Jo$eph  Beete,  Cr.        1827. 


1831,  Much  8. 

To  this  sum,  which  he 
agrees  to  pay  for  my  interest 
in  the  Met  en  Meer  Zorg 
plantation 


March  8.       To  Balance 
Witness  to  the  si^^ing, 
John  Talbot. 


16j/0W>      0 


Beets 

V. 
BiDOOOD. 


£. 


1821,  March  8. 

By  JoAit  Newton*s  in- 
terest in  debt,  due  to  us 
jointly  from  plantation, 
Vrees  en  Hoop,  being  for 
1500/.  3t.  lOd.,  for  account 
made  out  to  the  Ist  May, 
1829,  the  same  reckoned  at 
10,000/.;  from  the  little 
prospect  at  present  of  its 
being  paid,  say  one-half  of 
the  latter  sum    .    .    .    • 

By  this  sum,  being  the 
half  of  what  Mr.  Newton 
has  advanced  on  account  of 
Met  en  Meer  Zorg  estate 
from  his  private  ftinds   .     • 

By  this  sum,  received  by 
Joieph  Beete,  from  Messrs. 
BaUlie,  Son,  and  Co.,  and 
charged  toMet  en  Meer  Zorg 

By  balance 16000 


5000 


1000 


3000 


25,000      0 


London,  8th  March,  ,1821. 
Joseph  Beets. 


The  interest  mentioned  in  the  several  promissory  notes 
set  forth  at  the  foot  of  the  said  agreement  (and  of  which 
the  note  in  question  was  the  fourth),  was  afler  the  rate  of 
6/.  per  cent,  per  annum,  being  the  legal  interest  for  money 
in  the  said  colony  of  Demerara.  The  defendant  objected 
that  the  plaintiff  was  not  entitled  to  recover,  on  the  ground 
that  the  transaction  was  usurious  ;^and  the  question  for 
the  opinion  of  the  Court  is,  whether  the  said  promissory 
note,  given  under  the  circumstances  above  set  forth,  is  void 
for  usury  or  not  ? 

If  the  Court  shall  be  of  opinion  that  the  said  promissory 
note  is  void  for  usury,  a  verdict  is  to  be  entered  for  the  defend- 
ant ;  but  if  not,  then  the  verdict  for  the  plaintiff  is  to  stand* 
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The  points  foi^  argument,  slated  in  the  margin  of  the 
paper  books,  were  these : — '^  The  plaintiff  contends^  Ist, 
that  this  transaction  is  not  usurious,  because  there  is 
neither  a  loan  nor  a  forbearance  within  the  meaning  of  the 
statute  12  Anne,  stat.  2,  c.  16."  And,  secondly,  "  that  if 
there  was  any  such  loan  or  forbearance,  as  the  interest  in- 
tended to  be  taken  was  the  legal  interest  in  the  colony  of 
Demerara,  viz.  six  per  cent,  per  annum,  the  agreement  on 
which  these  notes  were  given  was  good ;  14  Geo.  3,  c.  79; 
1  and  2  Geo.  4,  c.  51 ;  3  Geo.  4,  c.  47.  On  the  notes 
themselves,  no  interest  is  reserved." 

Armstrong,  for  the  plaintiff.  There  was  no  usury  what- 
ever in  this  transaction.  This  case  is  distinguishable 
from  Dewar  v.  Span  (a).  There  the  bond,  on  the  face 
of  it  reserving  six  per  cent.,  it  was  necessary  to  bring 
the  case  within  the  statute  (6).  That  also  was  a  subse- 
quent bofid^  [Bayki/,  J.  Does  not  the  14  Geo.  3, 
apply  only  to  cases  where  the  security  is  on  the  estate  ?]  t^D 
Here  the  promissory  notes  carry  no  interest  on  the  face  of 
them.  But  the  plaintiff  relies  on  the  construction  of  the 
agreement.    The  only  difficulty  is  from  the  use  of  the 

(a)  3  T.  R.  425 ;  and  see  S.  C,  fers,  &c.,  shall  be  as  good,  ralid, 
5  Wentw.  395 ;  Stapleton  v.  Can"  and  efiectual  as  such  mortgages, 
im^,3Atk.,727;  1  Ves.  sen.  427 ;  &c.,  would  have  been,  if  made 
Bodily  V.  Bellamy,  2  Burr.  1094,  and  executed  in  the  kingdom, 
1  W.  Bla.  267.  island,    plantation,    country,    or 

(b)  14  Geo.  3,  c.  79.  Which  place  where  the  lands,  &c.,  lie,  or 
enacts ''  that  all  mortgages  and  se-  are ;  and  that  none  of  bis  majesty's 
curities  already  made  in  Great  subjects  in  Great  Britain  shall  be 
Britain,  of  and  concerning  any  subject  or  liable  to  any  of  the  pe- 
landsy  &c,  in  the  kingdom  of  Ire-  nalties  or  forfeitures  in  12  Anne, 
land,  or  in  any  of  the  said  colonies,  stat.  2,  cap.  16,  by  receiving  or 
plantations,  or  dominions,  or  any  taking  interest  on  the  sum  or  sums 
estate  or  interest  therein,  for  se-  really  and  hon&fide  advanced  and 
curing  the  repayment  of  the  sums  leiU  on  any  snoh  mortgage,  &c, 
of  money  thereoir  respectively,  at  the  rate  of  interest  allowed  and 
really,  and  bondjide  adranced  and  established  by  the  law  of  the  king- 
lent,  with  interest  for  the  same,  dom,  &c.,  wherein  the  mortgaged 
and  all  bonds,  &c.,  and  all  trans-  premises  respectively  lie  or  are." 
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word  interest.'  In  Harvey  v.  .Archbold  (a),  where  it 
appeared  that  A.,  the  London  correspondents  of  B.,  a 
merchant  carrying  on  business  at  Gibraltar,  had  agreed 
on  the  consignments  of  goods  to  B.,  to  accept,  on  B's. 
account,  bills  at  90  days,  drawn  by  C,  the  consignor,  for 
two  thirds  of  the  invoice  price,  B.  charging  the  amount 
of  the  bills  in  Gibraltar  currency  with  the  exchange  and 
six  per  cent  interest  from  the  date  of  the  bills,  C.  to  be 
allowed  interest  on  balances  in  the  hands  of  jB.,  at  six 
per  cent,  that  being  the  legal  interest  at  Gibraltar,  and 
the  usual  mode  of  remitting  from  Gibraltar,  being  by 
bills  at  90  days,  it  was  held  by  the  Lord  Chief  Jus- 
tice, that  the  agreement  was  not  usurious.  The  Attorney 
General  moved  for  a  new  trial,  mainly  on  the  construction 
of  the  agreement,  but  the  Court  refused  to  grant  a  rule  nisi. 
In  this  case  the  whole  difficulty  arises  from  the  use  of  the 
word  interest.  In  Barclay  y.  Wafmsley{b),  it  was  held, 
that  the  acceptor  of  a  bill  taking  a  premium  from  the 
holder,  for  payment  of  the  bill  before  it  was  due,  was  not 

(a)l  Ry.&Mood.  184.  Aod  by 
this  Court,  5  D.  &  R.  500 ;  3  B.& 
C.  626. 

(6)5  East,  55.  By  the  civil 
Uw,  this  luerum  ex  prarogaU  90- 
iutione  exactum,  would  be  clearly 
usurious;  See  Pothierf  Traits, 
de  rUnertj  Numm.  9tf  et  128. 
The  civilians  and  canonists  re- 
garding money  as  possessed  of  an 
uuTarying  intrinsic  value,  consider 
that  every  lender,  in  getting  back 
the  sum  which  he  has  advanced, 
receives  a  full  equivalent  for  his 
advance,  and  that  whatever  he  ob- 
tains beyond  that  sum  is  extorted 
from  the  weakness  or  from  the  ne- 
cessities of  the  borrower.  If  this 
principle  were  correct,  it  would 
obviously  apply  to  a  payment  by 
anticipation;  in  the  case  either 
of  a  loan  or  of  discount,  a  smaller 
present  payment  is  substituted  for 
a  larger  deferred  payment.     In 
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support  of  this  principle  it  is  urged, 
that  though  upon  the  loan  of  a 
specific  chattel  {commodatum,  prit 
d  utag€)y  the  lender  may  justly 
stipulate  for  a  reward  for  the  be- 
nefit which  the  borrower  derives 
from  the  use  of  such  chattel,  yet 
on  the  loan  of  money,  or  other 
things  which  are  not  to  be  restored 
in  specie  (rmUuo  datunif  prSt  de 
comomptian)^  but  are  to  be  spent 
or  consumed,  in  order  to  make 
the  loan  available,  the  borrower 
retains  no  possession  or  use  of  the 
thing  lent,  and  cannot,  therefore, 
be  justly  required  to  pay  to  the 
lender  any  reward  for  the  use  of 
the  money  or  goods,  though  the 
latter  may  fairly  demand  a  com- 
pensation for  any  loss  or  injury 
which  he  may  have  sustained  in 
order  to  enable  him  to  make  or  to 
continue  the  advance,  in  which 
case  the  lender  merely  receives  qtdd 
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guilty  of  usury,  there  being  no  loan  or  forbearance.  The 
16,000/.  is  called  the  price  of  the  estate,  and  is  never 
considered  as  a  present  debt.     It  was  never  meant  to  be 


suA  INTEREST,  US  dommoget  inti- 
rits,  whereas  every  thing,  whether 
in  money  or  money's  worth,  which 
the  lender  receives  merely  for  the 
tue  of  the  money,  is  according  to 
the  original  signification  of  the  term 
usury.     The  distinction  between 
the  two  contracts,  from  which  the 
lawfulness  of  receiving  kire  in  the 
one  case,  and  the  unlawfulness  of 
taking  usury  in  the  other,  is  infer- 
red, is  perhaps  more  apparent  than 
real.  Where  money  is  borrowed  for 
the  purpose  of  being  employed  in 
agriculture,  manufactures,  or  com- 
merce, the  coin  or  notes  advanced 
are  merely  the  medium  by  which 
a  certain  portion  of  the  lender's 
capital  is   transferred  to  the  bor- 
rower, and  though  thi^  is  seen 
only  momentarily  in  the  form  of 
money,  it  continues  to  exist  in 
different  shapes,  under  the  con- 
trol of  the  borrower,  and  operating 
for  his  advantage   until  the  ter- 
mination   of  the  loan,  at  which 
period  it  is  restored  to  the  len- 
der   in  the    pecuniary   form    in 
which  it  was  originally  received. 
It  seems  difficult  to  say,   that  in 
this  case   the  borrower  has  not 
the  use  of  the  loan  during  the 
continuance  of   the  contract,   as 
beneficially  as  the  borrower  of  a 
waggon,  or  of  a  ship.    In  the  law 
of  England,    the  distinction  be- 
tween interest  and  usury  is  merely 
the  arbitrary  creation  of  positive 
law,  depending  simply  upon  the 
rate  or  amount  of    increase  re- 
served ;  and  it  is  immaterial  whe- 
ther the  calculation  proceed  upon 
the  principle  of  indemnity   or  of 
profit.      Thus,   the  reserving  o§ 


six  per  cent  by   a  lender,    who 
has  submitted  to  a  corresponding 
sacrifice,  to  enable  him  to  nuke 
the  advance,  is  in  the  legal  accep- 
tation of  the  term,  usury,  though 
he  receives  strictly  quid  $u6  inte- 
rest ;  whilst  5  per  cent,  reserved  by 
a  party  upon  a  loan,  whose  money 
would  otherwise    have  produced 
less,  or  have  lain  idle,  is  legal 
interest;  legal  usury,  depending 
upon  the   statute    (12  Anne,  c. 
16),  which  speaks  only  of  loan 
and  forbearance*  and  not  of  eveiy 
species  of  remuneration  for  the  use 
of  money.  The  Court,  in  Barclay  y. 
Walmsley,  necessarily  held,  that  a 
payment  by  anticipation  of  a  debt, 
not  yet  due,  was  not  within  the 
statute  ;  as  a  man  cannot  be  said 
to     lend  the    money   which    he 
pays  merely  in  discharge  of  his 
own    engagements,  or  to  forbear 
that  which  he  can  never  demand ; 
see  also  the  same  case,  5  Esp.  11, 
and  see  Masterman  v.  Cowrie,  3 
Campb.  488;   Kent  v.  Lewis,  1 
Campb.  177 ;  Huichinson  v.  P^, 
4  Taunt.  810 ;  Aynsworth,  ex  parte 
4  Vcs.  jun.  678 ;  so   if  the  dis- 
counter, or  party  who  adxaaees 
the  money,  is  not  the  debtor,  the 
sum  deducted  frofn  the  principal, 
however  large,  does  not  make  the 
transaction  usurious,  unless   the 
discounter    holds   the    party    to 
whom  he    makes   the    advance, 
liable,  by  indorsement  or   other- 
wise,  for   the  due    payment   of 
the  debt;  in  which  case  ^e  trans- 
action is  considered  as  a  loan, 
and  not  as  the    purchase  of    a 
debt,  Bex  v.  EUis,  4  Price,  50. 
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paid  fo^  at  the  time,  but  by  instalments.  The  vendor  1827. 
might  have  secured  a  much  greater  sum.  Unless  the 
Court  is  of  opinion  that  this  was  a  pretended  sale,  this 
cannot  be  usury.  In  Floyer  v.  Edwards  (a),  it  was  held, 
that  where  one  sold  goods  at  three  months'  credit,  but 
stipulated  that  in  case  the  money  was  unpaid  he  should  be 
allowed  a  halfpenny  per  ounce,  the  contract  being  found  to 
be  a  bon&Jide  sale,  was  not  usurious.  In  Dae  dem.  Met^ 
calfy.  Brown  {b),  where  A.  conveyed  premises  to  B.,  and 
at  the  same  time  agreed  to  repurchase  them  within  fifteen 
months,  at  a  considerable  advance,  it  was  held,  that  the 
contract  was  not  usurious,  unless  meant  as  a  cover  for  a 
loan,  which  was  a  question  of  fact  for  the  jury.  Here 
there  could  be  no  forbearance,  because  there  was  no  right 
to  sue.  Nothing  was  due  until  the  time  when  the  pro- 
missory notes  became  payable. 

PaUeson,  contra. — The  statute  (c)  being  abandoned,  the 
question  is  now  simply  whether,  upon  the  sale  of  pro- 
perty in  this  country,  this  would  have  been  usury.  To 
ascertain  what  the  parties  meant,  the  Court  will  look  at 
the  construction  which  they  themselves  have  put  upon  the 
agreement.  The  six  per  cent,  is  expressly  called  interest, 
not  purchase  money.  It  is  not  stated  that  the  sale  was  in 
consideration  of  20,000/.,  as  it  would  be  upon  the  con- 
struction now  sought  to  be  established.  The  parties  contem- 
plated an  immediate  conveyance.  They  state  16,000/.  to  be 
the  consideration  money.  [^Bayley,  J.  It  would  be  matter 
of  calculation  at  the  Stamp  Office.]  It  is  necessary  to  satisfy 
the  Court  that  there  was  a  forbearance  of  money.  If  the  sale 
was  for  20,000/.,  it  must  be  admitted  that  there  is  no  usury ; 
here  the  parties  chose  to  treat  it  as  a  matter  of  account.  [Bay- 
ley,  J.  Could  either  party  have  insisted  upon  paying  or  re- 
ceiving the  money  before  the  days  on  which  it  was  payable  by 
the  notes  ?]  There  was  a  case  in  the  Common  Pleas,  in  which 
a  party  wanted  to  pay  before  hand,  having  borrowed  other 
money  at  four  per  cent.,  and  being  bound  to  pay  five.  No 

(a)  Cowp.  112.        (6)  Holt,  N.  P.  C.  295.        (c)  14  Geo.  3,  c.  79. 
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1827.        authority  could  be  found  on  either  side^  and  the  parties 
^'^^       compromised.     If  the  argument  now  submitted  on  the 
V.  part  of  the  defendant  is  right,  the  party  might  be  com- 

iDoooD.  pgiig^j  tQ  receive  the  money.  The  test  in  this  case  is 
the  conduct  of  the  parties  themselves.  Flayer  v.  Ed* 
wards  (a)  is  very  different.  In  that  case  there  was  no  for- 
bearance, but  a  penalty.  It  was  not  incumbent  on  the 
part  of  the  plaintiff  to  forbear.  How  far  that  case  may  have 
been  maintainable  by  the  custom  of  the  trade  is  another 
question  (&).  The  seller  might  have  called  in  his  mcmey. 
Here  the  lender  was  bound  cot  to  call  it  in.  It  is  not 
necessary  that  there  should  be  an  actual  transfer  of  money 
to  constitute  usury.  The  debt  accrued  on  the  settlement 
of  the  account  The  plaintiff  might  have  sued,  unless  he 
had  agreed  to  give  time.  There  was  a  debt  before  the 
account,  as  between  the  plaintiff  and  Newton.  IBayley,  J. 
The  account  looks  to  a  purchase.  Holroyd,  J.  Newton 
was  debited  26,000/.  Bayley,  J.  What  is  there  to  shew 
the  account  anterior  to  the  contract  ?  Lord  Tenterden,  C.  J. 
All  is  dated  the  same  day].  It  is  admitted  that  all  was 
part  of  the  same  transaction.  [Holroyd,  J.  That  transac- 
tion was  a  sale  of  an  estate].  No  notice  is  taken  of  the 
sum  of  25,000/.  in  the  agreement.  [Bayley,  J*  Of  the 
9,000/.,  they  deduct  5,000/.  as  a  loss.  The  plaintiff  makes 
an  allowance  of  5000/.  as  his  share  of  the  loss].  They 
treated  the  16,000/.  as  the  balance  of  an  account.  It  was 
an  actual  sale  for  that  sum.  IHolroyd,  J.  There  was  no 
debt  of  16,000/.,  except  that  which«  jirose  by  ah  actual 
sale].  They  treat  the  16,000/.  as  principal,  and  charge  six 
per  cent,  as  interest.  They  should  have  called  it  20,000/. 
by  instalments.  The  defendant  considers,  that  when 
he  was  signing  the  note|  he  was  a  party  to  a  contract  of 
forbearance ;  being  the  balance  of  an  account,  they  con- 
templated the  forbearance  of  a  debt,  for  which  the  plain- 
tiff might  have  sued. 

Lord  Tenterden,  C.  J. — This  case  comes  before  the 

(a)  Cowp.  112,  ante,  153. 
(b)  And  see  Aymworth^  expariCf  4  Ves.  jun.  C78. 
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Court  out  of  a  c(»itract  for  the  sale  of  an  estate,  not  out  of  iBsr. 
a  contract  of  loan ;  though  the  parties  have  calculated 
the  price  partly  in  what  they  considered  the  value  in  pre- 
sent money^  partly  in  money  to  be  paid  at  a  future  day. 
They  have  chosen  to  call  it  "interest,"  which  creates  the 
whole  difficulty.  If  they  had  said  *'  payable  by  instal- 
ments/' there  would  have  been  no  doubt.  Our  business 
is  to  look  not  at  the  words,  but  at  the  substance.  If  we 
are  to  look  at  the  substance  of  a  transaction  to  ascertain 
whether,  notwithstanding  the  words  used,  the  case  is  within 
the  statute  (a),  so,  on  the  other  hand,  we  must  look  to  see 
whether,  though  the  words  used  appear  to  be  within  the 
statute,  the  substance  is  not  so.  Here  I  am  clearly  of  opi- 
nion, that  in  subsfonce  there  is  no  usury. 

Bayley,  J. — ^To  constitute  usury,  there  must  be  a  loan 
or  forbearance.  Here  there  was  no  loan  or  forbearance. 
This  was  a  contract  of  purchase. 

HoLROYD,  J. — ^There  was  no  loan  of  16,000/.,  nor  any 
debt  of  16,000/. ;  there  was  no  debt  but  what  arose  upon 
giving  the  notes. 

LiTTLEOALE,  J. — This  is  a  contract  for  the  sale  of 
an  estate,  and  not  a  loan  of  money.  The  plaintiff  in 
effect  said,  if  you  can  pay  me  16000/.  down,  you  shall  have 
the  estate  at  that  price.  The  purchaser  says,  no,  but  I 
will  pay  you  by  instalments ;  upon  which,  the  seller  says, 
then  you  shall  pay  me  at  the  rate  of  six  per  cent.  That 
they  considered  to  be  a  reasonable  rate.  The  jury  have 
not  found  that  this  was  a  colour,  nor  does  it  appear  to  be  so 
upon  the  case  (6).  The  doubt  is  raised  merely  by  the  use 
of  the  term  "  interest." 

Postea  to  the  plaintiff  (c). 

(a)  See  Monk  t.  Mm-Undak,  8  For  4he  law  of  usury  in  general, 

Bos.  &  Pul.  1 54.  see  Comyn  on  Usury ;    Pothier, 

{b)  Vide  ante,  135  (c),  136  (c).  Trcit^  de  V  Uture  ;.Say,  TreuU  de 

(c)  And  see  Barnard  t.  Young,  V  Economie  Politique,  2d  vol.,  2d 

17Ve8.jun.,44;I>€iiindenT.Biiifif,  edition,    111  i     3d  edition,  122. 

ante,130',  SplarUyr.Melviliefpost.  In  connection  with  this  colonial 
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Armstrong  applied  to  correct  the  sum,  for  which  the 
nominal  verdict  had  been  taken. 


Longhead,  2  Dallas,  92.  So  the 
Court  will  order  a  defendant  to 
account  for  moneys  overpaid  in 
pursuance  of  an  usurious  contract. 
Day  V.  Dunham,  2  Johns.  Chanc. 
Rep.  191  ;  and  a  creditor  will  not 
be  permitted  to  make  it  the  condi- 
tion of  a  loan  that  he  shall  receive 
a  compensation  for  his  services, 
Hine  v.    Handt/,  1  Johns.  Cha. 
Rep.  6.    So  where  a  party,  instead 
of  lending  money,  gave  a  note,  and 
received    a    note   in    exchange, 
amounting  to  more  than  the  legal 
interest  for  the  time  the  note  had 
to  run ;  the  note  was  held  to  be 
void.  Dunham  v.  Gould,  1 6  Johns. 
Rep.  367;    S.  P.    Thompson  v. 
TAomfMOfi,  8  Mass.  Rep.  135.  But 
unless    usurious  interest  be  ori- 
ginally reserved  by  the  contract,  a 
security  for  the  loan  of  money 
upon  which  usurious  interest  has 
been  received,  is  not  void.    Gard" 
ner  v.  Flagg,  8  Mass.  Rep.  101 ; 
Thompson  v.  Woodlfridge,  8  Mass. 
Rep.  256.   Chadbourn  v.    Wates, 
10  Mass*  Rep.   121.      (Etvide 
ante,  129).  Nor  will  including  the 
principal  in  one  security,  and  the 
interest  in  another,  prevent  both 
from  being  avoided  as  forming  part 
of  the  same  transaction.    Jones  v« 
Witney,  11  Mass.  Rep.  74.  Maine 
Bank  v.    Bulls,    9  Mass.   Rep. 
49.     But  if  a  security  void  for 
usury,  be    given    for    a  simple 
contract  debt,  it  is  no  discharge  of 
the  debt,  which    remains  good. 
Johnson  v.  Johnson,  11  Mass.  Rep. 
359.     A  judgment  rendered  by 
default,  on  a  contract  including 
usurious  interest,  cannot  for  that 
cause  be  avoided.     Thatcher  y. 
Gammon,  12  Mass.  Rep.  268.  See 


c,  the  following  enumeration 
of  the  principal  decisions  in  the 
American  courts  on   the  subject 
of  usury  may  not  be  uninteresting. 
First,  as  to  what  constitutes  usury, 
Musgrove  v.  Gibbs,  1  Dallas,  216; 
Rose  V.  Dickenson,  7  Johns.  Rep. 
196 ;   Bennett  v.  Smith,  15  Johns. 
Rep.  355;    Dunham  v.  Gould,  16 
Johns.  Rep.  367 ;     Eagkson  v. 
Shotxoell,  1  Johns.  Cha.  Rep.  536; 
Anonymous,  2  Desaus.  Cha.  Rep. 
333;    Hamlin  v.    Fitch,  Kirby's 
Rep.   261  ;    Wadsworth  et  al'  v. 
Champion,   1 '  Root's   Rep.   393 ; 
Kent  V.  Phelps,  2  Day's  Rep.  483, 
S.C.  4  Day's  Rep.  96;    Hutchm- 
son  V.  Hosmer,  2  Conn.  Rep.  341 ; 
Cutler  V.  How,  8  Mass.  Rep.  257 ; 
Cutler  V.  Johnson,  8  Mass.  Rep. 
266 1  Northampton  Bank  v.  Allen, 
10  Mass.  Rep.  284;    Broum  v. 
Brent,  1  Hen.  &  Munf.  550 ;  Pol^ 
lord  V.  Baylor*s  Devisees,  4  Hen. 
&  Munf.  490;  Skipwith  v.  Gibson 
and  Jefferson,  4  Hen.  &  Munf. 
490;   Watkins  v.  Taylor,  2  Munf. 
424 ;    Bull  V.  Dougluss,  4  Munf. 
303;    West  v.  Belcher,  5  Munf. 
187;      Winslow    v.    Dawson,     1 
Wash.  Rep.;    Groves  v.  Graves, 
1  Wash.  Rep.  1 ;  Glisson  v.  New- 
ton, 1  Hayw.  Rep.  330  ;  Carter  v. 
Brand,  Cam.  &  Norw.    Rep.  28 ; 
Tardeveau  v.  Inns  and  Smith,  Har- 
din's Rep.  175  ;  Hammond  y,  Alex- 
ander, 1  Bibb's  Rep.  333 ;  Richard^ 
son   v.    Brown,   3    Bibb*s   Rep. 
207.    Secondly,  As  to  the  effect 
of  usury  upon  the  contract.  Where 
more  than  legal  interest  is  included 
in  any  note,  bond,  or  specialty,  the 
whole  cannot  be  recovered,  but  the 
plaintiff  is  entitled  to  the   just 
principal  and  interest.     Wycaffv. 
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Lord  Tenterdbn,  C.  J. — ^We  can  add  nothing  to  the 
yerdict. 


aLio  Edmondton  y.  King  et  alf 
Overton's  Rep.  425.  But  it  would 
seem  that  a  defendant  ma/^  to  a 
icire  facias  brought  to  revive  a 
decree  obtained  against  him  by  de- 
fault, plead  that  the  original  con- 
tract was  usurious.  Lane  v.  EUey, 
4  Hen.  &  Munf.  504.  It  has 
been  said  also,  that  a  judgment 
upon  an  usurious  contract,  when 
made  the  consideration  for  ano- 
ther contract  is  neither  an  illegal, 
nor  a  void  consideration,  Bearce  v. 
Bantow,  9  Mass.  Rep.  48.  A 
bond  fide  purchaser  under  a  sale, 
duly  made  by  virtue  of  a  power 
contained  in  a  mortgage,  will  not 
he  affected  by  usury  in  the  debt  for 
which  such  mortgage  was  given; 
Bartlett  et  al  v.  Henry ^  10  Johns. 
Rep.  185.  See  Mass.  Rep.  268. 
Thirdly,  as  to  the  relief  in  equity. 
A  court  of  Equity  will  not  relieve 
against  a  judgment  at  law  on  the 
ground  of  usury,  where  the  defend- 
ant neglected  to  avail  himself  of 
the  defence,  that  it  would  have 
been  to  the  action  at  law,  and 
where  pending  such  action,  he 
neglected  also  to  apply  in  due 
season  for  a  bill  for  discovery; 


Lansing  v.  Eddy,  1  Johns.  Chan. 
Rep.  49 ;  Thompson  v.  Berry  et  al^ 
3  Johns.  Chan.  Rep.  395.  And 
in  giving  relief,  it  requires  die 
complainant  to  pay  all  that  may 
be  justly  due  on  the  transactions 
to  the  defendants,  after  stripping 
them  of  usury;  Anonymous,  2 
Desaus.  Chan.  Rep.  334.  And  he 
must  tender  or  bring  into  Court 
the  money  actually  lent,  and  law- 
ful interest  thereon,  before  an  in- 
junction will  be  granted  to  stay 
proceedings  at  law  on  the  usurious 
contract;  Rogers  v.  Rathbum,  t 
Johns.  Chan.  Rep.  367.  A  disco- 
very will  be  compelled  only  upon 
the  same  terms ;  Tupper  v.  Powell, 
1  Johns.  Chan.  Rep.  439.  So 
where  the  bill  does  not  pray  a  dis- 
covery, but  is  filed  to  stay  pro- 
ceedings on  an  usurious  deed  of 
trust,  the  Court  ought  not  to  grant 
the  party  relief  against  the  usury, 
on  condition  of  his  paying  the 
principal  sum,  without  interest, 
but  should  altogether  enjoin  the 
trustee  from  selling  until  the  va- 
lidity of  the  contract  be  deter- 
mined ;  Marks  v.  Morris,  2  Munf. 
407. 


Etchbs  V.  Aldan. 

Action  on  a  policy  bf  insurance,  bearing  date  22d    ,.-^-^®^^>i 

.iv.  ^'"P  *®  freight 

Febraary,  1826,  effected  by  tbe  plaintiff,  as  agent  for  one  and  charter  to 

B,  for  a  voy- 
age, the  probable  duration  of  which  is  eight  months,  at  100/.  per  month,  and  by  the 
charter-party  £.  is  to  make  the  advances  for  sailing  charges,  on  account  of  the  money 
payable  for  the  hire  of  the  ship,  miscalled  <<  freight ;"  B,  insures  300/.  with  C,  for 
money  advanced  on  sailing  chaives,  and  A.,  at  the  same  time,  insures  with  C  400/. 
on  freight.  Upon  a  total  loss,  C.  is  not  entitled  to  consider  A,*s  policy  as  effected  on 
gross  fieigfaty  and  that  the  amount  being  800/.,  A.  is  his  own  insurer  for  a  moiety  of 
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Shatp,  for  400/,  on  the  Mary,  upon,  freight  on  a  voyage 
from  Gibraltar  to  Omoa,  during  her  stay  there,  and 
thence  to  her  port  of  discharge  in  Europe,  not  in  th^  Bal- 
tic or  Mediterranean,  with  leave  to  call  at  Gibraltar  for 
any  purpose.  This  policy  was  subscribed  by  three  of  the 
directors  of  the  Patriotic  Assurance  Company  of  Ireland, 
of  which  company  the  defendant  was  a  member  (a),  at 
705.  per  cent.,  to  return  95. 6d.  per  cent,  if  she  discharged 
at  Gibraltar,  or  in  the  United  Kingdom.  The  first  count 
of  the  declaration  stated,  that  before  and  at  the  time  of 
the  loss.  Sharp  had  let  to  freight  and  chartered  the  said 
ship  to  one  Aikin,  for  a  certain  term  agreed  upon  between 


(a)  By  5  Geo.  4,  c.  154,  inti- 
tuled, ''  An  act  to  enable  the  Pa- 
triotic Assurance.Company  of  Ire- 
land to  sue  and  be  sued  in  the 
name  of  the  secretary  or  of  one  of 
the  members  of  the  said  company,'* 
it  is  provided,  s.  1,  ''That  all  ac- 
tions and  suits  to  be  commenced, 
instituted,  or  carried  on  by  or  on 
behalf  of  the  said  company  or  part- 
nership, or  of  the  members,  part- 
ners, or  proprietors  interested 
therein  for  the  time  being,  against 
any  person  or  persons  (whether 
such  person  or  persons  is  or  are  or 
shall  then  be  a  member  or  mem- 
bers, partner  or  partners,  proprie- 
tor or  proprietors  of  or  in  the  said 
company  or  partnership  or  not),  or 
against  any  body  or  bodies  politic 
or  corporate,  shall  and  lawfully 
may  be  commenced,  instituted, 
and  prosecuted  or  carried  on,  in 
the  name  of  the  secretary  for  the 
time  being  of  the  said  company  or 
partnership,  or  in  the  name  of  the 
person  acting  or  officiating  as  such, 
or  in  the  name  of  any  oUe  member 
for  the  time  being  of  the  said  com- 
pany or  partnership;  and  all  ac- 
tions and  suits  to  be  commenced 
or  instituted  against  the  said  com- 


pany, shall  be  commenced,  insti- 
tuted, and  prosecuted  against  the 
secretary  for  the  time  being  of  the 
said  company  or  partnership,  or 
the  person  acting  or  officiating  as 
secretary,  or  against  any  one  mem- 
ber of  the  said  company  or  part^ 
nership,  as  the  nominal  defendant 
for  and  on  the  behalf  of  the  said 
company/'  And  by  s.  8,  it  is 
provided,  ''That  it  shall  not  be 
lawful  for  the  said  company,  or 
any  person  or  persons  on  behalf  of 
the  said  company,  in  any  manner 
to  stipulate,  contract,  or  agree  with 
any  person  or  persons  to  limit  or 
restrict  the  liability  of  the  members 
of  the  said  company,  or  any  of 
them,  or  to  make  any  special 
agreement  in  relation  to  the  extent 
of  the  liability  of  the  members  of 
the  said  company,  or  any  of  them, 
other  than  or  differing  from  such 
contracts  or  agreements  as  axe  usu- 
ally made  between  general  partners 
in  trade,  and  others  contracting 
with  them,  except  so  &r  as  such 
contracts  and  Che  remedies  for  en^ 
forcing  the  performance  of  tiie 
same,  are  effected  by  the  provisions 
of  this  present  act,  and  the  true 
intent  and  meaning  of  the  i 
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themi  and  that  the  said  ship  was  and  remained  so  let  to 
freight  and  chartered,  from  the  time  of  making  the  policy 
until  and  at  the  time  of  the  loss,  at  and  for  certain  freight, 
therefore  payable  by  Aikin  to  Sharp  ;  and  that  Sharp  was, 
at  the  time  of  the  making  of  the  policy^  and  from  thence 
until  and  at,  8&c.,  interested  in  the  freight  so  payable  by 
Aikin  to  Sharp,  as  aforesaid,  being  the  freight  so  insured 
as  aforesaid,  to  a  large  value  and  amount,  to  wit,  to  the 
▼alue  and  amount  of  the  sum  so  insured  as  aforesaid,  and 
of  all  the  moneys  by  Sharp  ever  insured,  or  caused  to  be 
insured  thereon :  that  on  the  8th  of  October,  1825,  the 
said  ship  being  so  let  to  freight,  and  chartered  as  afore^ 
said,  departed  and  set  sail  from  Gibraltar  aforesaid,  on 
her  said  voyage  to  Omoa  aforesaid,  and  afterwards,  to 
wit,  on  the  26th  day  of  December,  1825,  arrived  at  Omoa 
aforesaid  ;  and  that  afterwards,  to  wit,  on  the  4th  day  of 
April,  1826,  the  said  ship  so  let  to  freight,  and  chartered 
as  aforesaid,  set  sail  from  Omoa  aforesaid,  towards  Gib- 
raltar aforesaid,  and  her  port  of  discharge  in  Europe,  and 
that  the  freight  on  the  said  ship,  so  being  let,  8cc.,  in  case 
of  her  arrival  there,  would  have  amounted  to  a  large  sum 
of  money,  to  wit,  600i.  Then  followed  the  statement  of  a 
total  loss  by  the  perils  of  the  seas.  The  second  count 
stated,  that  the  policy  was  made  by  the  plaintiff  as  the 
agent  of  Sharp,  and  for  his  use  and  benefit,  and  that 
plaintiff  did  receive  the  order  for,  and  effect  the  policy  as 
such  agent  as  aforesaid ;  and  that  Sharp  was  at  the  time 
of  the  making  of  the  policy,  and  from  thence,  until,  &c., 
interested  in  the  freight  of  the  ship  for  the  said  voyage,  to 
the  value  and  amount,  &c.  A  total  loss  was  then  stated,  as 
in  the  first  count.  The  third  count  differed  from  the  second, 
in  stating  only  a  particular  loss  of  90/.  per  cent.  There  were 
also  counts  for  money  lent,  money  paid,  money  had  and  re- 
ceived, and  on  an  account  stated.  To  this  declaration  the 
defendant  pleaded  non  assumpsit,  and  paid  200/.  into  Court. 
He  afterwards  paid  into  Court,  a  further  sum  of  67/.  (a), 
(a)  The  defendant  considering  the  plaintifPs  interest  insured  to  be 
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1827.  At  the  trial  before  Bayley,  3.,  at  the  last  aasizes  for  the 

county  of  Lancaster  (a),  it  appeared,  that  on  the  same  day  on 
Dirhich  the  policy  dedared  upon  had  been  effected,  another 
policy  had  been  effected  with  the  company  by  Aikin,  for 
350/.,  on  money  advanced  for  sailing  charges^  at  and  from 
Gibraltar  to  Omoa,  during  her  stay  there,  and  thence  to 
her  port  of  discharge  in  Europe,  not  in  the  Baltic  or  Me* 
diterranean,  with  leave  lo  call  at  Gibraltar  for  any  purpose, 
and  to  discharge  and  take  on  board  wherever  she  might 
call  at  or  proceed  to.  Premium  705.,  to  return  95.  6d.  on 
discharge  at  Gibraltar,  or  in  the  United  Kingdom.  By 
charter  party,  10th  August,  1825,  Sharp  let  to  freight  and 
charter,  unto  Aikin,  the  schooner  Mary,  for  and  during 
the  term  of  six  calendar  months,  to  commence  and  be 
computed  from  the  day  she  should  sail  from  the  port  of 
Liverpool,  and  to  be  employed  by  Aikin  upon  such  lawful 
voyages  from  and  back  to  the  port  of  Liverpool  aforesaid, 
and  in  such  lawful  trade  as  he  might  direct  during  the 
said  term.  In  consideration  whereof,  Aikin  covenanted  to 
pay  Sharp  in  full  for  the  frieight  and  hire  of  the  said 
vessel  for  the  said  term,  at  and  after  the  sale  of  100/.  ster- 
ling per  month,  for  each  and  every  month  during  the  said 
term,  to  be  paid,  and  payable  free  of  interest,  commission, 
or  other  charge  whatsoever,  in  manner  following  (that  is 
to  say) :  the  sum  of  50/.  immediately  upon  the  sailing  o£ 
the  said  vessel  from  the  port  of  Liverpool  aforesaid,  as 
much  cash  as  might  be  from  time  to  time  required  and 
sufficient  to  pay  all  wages  and  sailing  charges  of  the  said 

eight  months'  pay,  or  800/.,  and  less  265/.;  but  afterwards  find- 
that  he  was  short  insured  for  one  ing  that  the  period  between 
half,  and  the  defendant  liable  only  the  8th  of  October,  and  the  time 
for  half  the  loss,  appears  to  have  of  the  loss,  was  two  days  short  of 
deducted  270/.,  the  money  received  six  months,  and  being  apprehen- 
for  wages  and  sailing  charges,  sive  that  a  part  of  the  270/.  was  re- 
from  800/.,  the  totat  amount  of  coverable  back,  he  increased  his 
the  gross  freight,  which  would  payments  to  267/. 
leave  530/.  as  the  total  amount  of  (a)  Counsel  for  the  plaintiff, 
the  loss;  and  he  paid  into  Court  F.PoUock  and  Tomliruon;  for  the 
half  of  530/.,  or  265/.,  leaving  defendant,  Btaugham,  Parke,  wad 
in     dispute      135/.,    t.  e.    400/.,  Cnmpion. 
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vessel;  and  the  residae  of  such  freight,  as  might  be 
due  afler  the  rate  aforesaid,  at  the  completion  of  each 
voyage  the  vessel  might  make ;  and  in  case  the  said 
vessel  should  be  absent,  or  detained  from  her  final  port 
of  Liverpool,  beyond  the  said  term,  then,  and  in  that 
case,  the  said  Aikin,  his  executors  and  administrators, 
should  continue  to  pay  freight,  after  the  rate  and  in  man- 
ner aforesaid,  until  she  should  return  to  the  said  port,  and 
be  finally  discharged  and  given  up ;  and  if  the  said  vessel 
should  be  finally  given  up  by  AUcin  to  Sharp  before  the 
expiration  of  the  said  term,  he,  the  said  Aikin,  would 
nevertheless,  pay  to  the  said  Sharp  the  sum  of  600/«,  in 
like  manner  as  if  the  said  vessel  had  been  employed  by 
Aikin  for  the  full  term  of  six  months;  and,  moreover, 
that  he  the  said  Aikin,  his  factors,  or  agents,  would  pay 
all  port  charges,  quarantine  charges,  consulage,  pilotage, 
and  droyerage,  incurred  or  payable  during  the  continuance 
of  the  voyage.  By  an  agreement,  dated  10th  August, 
1825,  and  made  between  Sharp,  therein  described  as 
owner  of  the  Mary,  of  the  one  part,  ^nd  John  Lilly  ^  master 
and  mariner,  of  the  other  part;  after  reciting  that  Sharp 
had  chaitered  the  vessel  to  Aikin,  for  the  term  of  six 
calendar  months,  or  thereabouts,  and  that  Sharp  had,  on 
the  suggestion  and  recommendation  of  Aikin,  appointed 
Lilly  master  of  the  vessel,  at  the  pay  of  eight  pounds  per 
month ;  and  that  it  had  been  agreed  between  the  parties 
thereto,  that  Lilly  should  find  a  sufficient  cfew  for  the 
vessel,  and  pay  himself  and  all  wages,  victualling,  sailing, 
and  other  incidental  expenses  (except  the  wear  and  tear  of 
the  vessel),  during  the  subsistence  of  the  charter ;  and  in 
consideration  thereof,  that  Sharp  should  pay  or  allow  to 
Lilly  at  the  rate  of  451.  per  month,  it  was  witnessed,  that, 
for  the  considerations  thereinafter  mentioned,  Lilly  agreed 
that  he  would,  at  his  own  expense,  during  the  subsistence 
of  the  charter,  find  and  provide  a  sufficient  crew,  compe- 
tent to  navigate  the  vessel,  and  all  provisions  and  stores 
that  might  be  requisite  and  necessary ;  and  pay  all  wages 
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I82r.  (tnclttding  his  own),  and  all  saiNng  and  other  charges  and 
expenses  incident  to  the  yessel  during  the  charter  (except 
such  as  were  occasioned  by  damage  to,  or  wear  or  tear  of, 
the  vessel^ ;  snd  should  indemnify  Sharp,  and  aUo  the 
vessel^  from  and  against  all  claims  and  demands  for,  or  on 
account,  or  in  respect  of»  the  crew,  provisions,  stores,  sail- 
ing, and  other  expenses  aforesaid,  during  the  subsistence 
of  thechwter.  In  consideration  whereof  Sharp  agreed  to 
pay  Lilly  at  the  rate  oF45/.  per  month,  and  so  in  propor- 
tion for  a  less  time  than  a  month,  fbr  each  month  during 
the  subsistence  of  the  charter  (a). 

The  Mary  sailed  from  Ltyerpool  on  the  1 6th  of  August, 
1826,  arrived  at  Gibraltar  on  the  16th  of  September,  and 
discharged  her  cargo  there  on  the  8th  of  October.  On  the 
20th  of  October  she  sailed  firom  Gibraltar,  with  a  compe- 
tent master  and  a  sufl^ent  crew,  and  in  every  respect 
staunch  and  provided  for  her  intended  voyage  for  Omoa, 
where  she  arrived  on  the  25th  of  December,  and  imme- 
diately discharged  her  cargo.  She  then  immediately  com- 
menced taking  on  board  another  cargo  for  Gibraltar;  and 
having  completed  her  loading,  and  being  manned,  stafunch, 
and  provided  as  aforesaid,  sailed  for  Gibraltar  on  the  4th 
of  April,  1826 ,-  and  on  the  6th  of  April,  1826,  whilst  pro- 
ceeding on  her  said  last-mentioned  voyage,  she  waa  totally 
lost  by  the  perils  of  the  seas.  The  time  which  the  voyage 
from  Gibraltar  to  Omoa,  and  back  to  Gibraltar,  including 
the  loading  and  discharge  there  and  at  Omoa,  would  have 

(a)  As  to  the  question,  whether  were  abandoned  to  the  respective 

advances  made  by  the  freighter  form  underwriters,  the  freight    earned 

part  of  the  freight,  and  constitute  an  upon  recapture  belonged  to  the 

insurable  interest,   see  De  SHwiie  underwriters   upon    ship ;   which 

r.  Kendall f  4  M.  &  S.  37 ;  M<nir  judgment  was  affirmed  in  error, 

field  V.  Maitland^  4  B.  &  A.  582 :  2  Bro.  &  B.  379.    And  see  a  ge- 

and  as  to  the  conflicting  rights  and  neral  investigation  into  the  prin- 

Uabtlitres  of  insurers  upon  ship,  ciples  of  indemnity  with  regaid  to 

and  insuTeit  upon  freight,  see  Cate  insurance   on   ship    and  freight, 

▼.  Davidion,.  5  M.  &  S.  79,  where  in  Benecke,  On  the  principle  of 

it  was  held  by  the  Court  of  King's  indemnity  in  Marine  Insurance, 

Bench,  that  when  ship  and  freight  chap.  2. 
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occopied,  if  the  v^Msel  had  not  been  lost,  is  fairly  computed         18R37. 
at  eight  mootht,  from  the  8th  of  October,  1826,  to  the  8th       £^!^ 
of  June,  1826.     Sharp  was  interested  to  the  extent  of  the 
whole  amount  of  the  freight,  which  accrued  due,  or  which 
could  hare  accrued  due  under  the  charterparty.    After  the 
insurance  declared  upon  was  effected,  the  master  of  the 
said  vessel  received  from  Aikin^  or  his  agents  at  Omoa,  for 
wages  and  saitiag  charges,  which  became  d»e  to  the  said 
Sharp  from  the  said  Aikin,  ia  respect  of  the  said  voyage 
from  Gibraltar  to  Omoa,  and  back  to  Gibraltar  (inchiding 
loadings  and  discharges  aforesaid),  the  sum  of  2702.,  being 
at  the  rate  of  45/.  per  menth,^  from  the  8th  of  October  to 
the  tfsse  of  thfe  loss,  and  beiag  the  rate  stipulated  in  the 
agreement  between  Shatp  and  the  master  iJUUy).    On 
Aikin^9  policy  the  company  had  paid  210/.    Aikin  being 
called  as  a  witness  for  the  plaintiff,  stated,  that  he  went 
with  the  plaintiff  to  ReynMt,  the  agent  of  the  compeny,^ 
and  effected  the  insurance  for  350/.,  at  the  same  time  that 
the  plaintiff  effected  the  policy  declared  on,  and  that  the 
witness's  policy  was  on  money  advanced  for  sailing  charges ; 
that  witness  and  plaintiff  stated  to  BeynoUUf  the  com- 
pany's agent,  with  whom  both  insurances  were  effected, 
the  particulars  of  the  original  charter,  and  that  witness 
had  to  pay  100/.  a  month ;  that  they  entered  into  a  calcu- 
lation, by  which  it  appeared  that  the  voyage  would  extend 
to  eight  or   mine  months,   and  that,  after    the  sailing 
chiarges,  witness  wteld  have  to  pay  a^  balance  of  400L  or 
450i^.  to  Sharp  on  safe  arrival,  and  that  Reynolds  perfectly 
understood  the  calculation.    On  the  part  of  the  defendant 
it  was  proved,  that  on  a  general  policy  on  freight,,  it  was 
usual  to  pay  losses  wi&out  reference  to  deductions  for 
sailing  charges  (a). 

(a)  Id  Steretis  on  Average,  3d  freight-list,  covered  with  the  pre- 
edit,  173,  it  is  said,  ^on  an  open  miam,^  &c.  It  is  said  by  some, 
policy  on  freight,  the  interest  is,  ao-  that  the  interest  in  freight  ought 
cording  to  the  practice  at  Lloyd's,  to  be  that  sum,  and  no  mow,  which 
the   amount  of  the  manifest,  or     the  owner  catonlatea  on  reotiving, 
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For  the  defendant  it  was  contended,  that  evidence  of  the 
policy  effected  by  Aikin  ought  not  to  be  received ;  that  the 
testimony  of  Aikin  ought  not  to  be  admitted  to  control  the 
written  document  declared  upon;  and  lastly,  that  upon 
the  legal  evidence  in  the  cause,  the  loss  was  covered  by 
the  money  paid  into  Court,  inasmuch  as  the  policy  effected 
by  the  plaintiff  must  be  understood  to  be  upon  gross 
freight,  and  that,  consequently,  he  was  his  own  insurer  for 
the  difference  between  the  400/.  insured,  atid  800/.,  the 
amount  of  such  gross  freight.  The  learned  Judge  over- 
ruled these  objections,  and  directed  a  verdict  in  favour  of 
the  plaintiff  for  the  full  amount  of  the  sum  insured,  being 
of  opinion,  that  as  the  policy  was  a  contract  of  indemnity, 
in  the.  case  of  an  insurance  upon  freight,  the  amount  in- 
sured, and  at  risk,  was  that  net  sum,  which  the  plaintiff,  at 
the  termination  of  the  voyage,  would  have  put  into  his 
pocket,  after  deducting  all  sailing  expenses  (a).  Leave 
was,  however,  given  to  the  defendant  to  move  to  enter  a 
nonsuit,  or  for  a  new  trial. 

Brougham  .now  moved  accordingly.  400/. was  insured ; 
the  amount-of  the  risk  was  800/.,  leaving  the  plaintiff  his 
own  insurer  as  to  a  moiety,  and  money  was  paid  into 
Court  upon  that  principle  (6).  The  gross  freight  was  800/., 
and  the  plaintiff  says,  that  seamen's  wages,  &c.,  are  to  be 
deducted  from  his  half,  and  that  the  defendant,  therefore, 
ought  to  pay  the  whole  sum  insured.  Aikin  was  called  by 
liie  plaintiff,  and  permitted  to  prove  calculations  entered 
into  at  the  time  when  the  policy  was  effected,  in  order  to 
shew  vifhat  was  intended  by  the  parties  in  using  the  word 
"  freight."  [Lord  Tenierden,  C.  J.  The  sum  which  the 
witness  paid,  he  improperly  called  freight.  The  "  freight" 
for  which  this  insurance  was  made  by  the  plaintiff^  was 

in  case  the  ship  is  lost;  that  is  all  decide  otherwise." 
be  loees.    Bat  the  praotioc  is  as         (a)  See  Valin,  2d  vol.,  200, 201, 

be£;»e«iated  s  and  it  is  probable  it  edit.  1761 ;  jnm^,  165  note  (a), 
will  remain  so,  unless  the  law  shall        (6)  Ante,  159  (a). 
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money  which  he  was  to  receive  from  Aikin  for  the  hire  of 
the  ship.  Bay  ley,  J.  A  commoD  policy  on  freight  would 
cover  sailing  charges  (a).  Here  another  policy  was  effected 
at  the  same  time].  The  tehns  of  the  contract  ought  not 
to  be  imported  from  another  instrument.  It  was  shewn 
to  be  the  universal  usage  to  settle  upon  the  gross  freight. 

Lord  Tentbrobn,  C.  J.— Here  there  was  another  po- 
licy for  the  express  purpose  of  meeting  the  outgoings. 

Batley»  J. — It  was  a  plain  explanation  at  the  time  of 
the  species  of  interest  to  which  the  insurance  was  to  apply. 


165 
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(a)  Vide  ante,  i6Z  {a). 

{h)  And  see  Wilson  y.  Royal 
Exch.  Au.  Comp.y  3  Campb.  626 ; 
Foihkr,  Traits  du  contrat  d^Auur 
ranee,  chap,  1,  sec.  3,  no,  36  et 
39  ;  Davidson  ▼.  Walmesley  1  M. 
&  S.  313 ;  Atty  v.  Lindo,  1  N.  R. 
236;  GUdfon  v.  Mendex,  4  B.  & 
A,  17 ;  Stevens  (on  Average,  61, 
i),  saysy  ''some  persons  hold,  I 
presume  on  the  authority  of  the 
Digest,  (Dig.  ad  Leg.  Rhod.  t, 
2,  8.  3.  Ord.  Ph.  2,  art.  7 ;  Vinn. 
in  Peck.,  &c.),  that  not  only  the 
wages  hut  the  provisions  ought  to 
be  deducted  from  the  freight,  and 
a  learned  and  excellent  writer 
before  quoted,  appears  to  be  of 
this  opinion  (Abbott,  part  3,ch.  8, 
secu  10) ;  for  in  a  proformd  state- 
ment given  of  a  general  aven^ 
claiiDy  he  deducts  the  wages  and 
victuals  from  the  freight,  and  this, 
though  the  ship  is  supposed  to 
have  sailed  from  Portsmouth,  and 
to  have  put  into  Ramsgate  in  dis- 
tress. No  satisfactory  reason  can 
be  given,  why  the  ship's  provi- 
sions, which  are  part  of  the  ship's 
stores,  should  be  deducted  fit)m 
the  freight;  what  is  expended 
of  them,  as  I  have  endeavoured 


Rule  refused  (i). 

to  shew,  ought  to  be  deducted 
torn  the  original  value  of  the  ship, 
and  not  from  the  amount  of  the 
freight"  The  passage  in  the 
Digest  here  referred  to,  seems  to 
be  the  following  :—*<  Ifjeiefn  agi^ 
latum  est  an  etiam  vesttmentomm 
cufusque  et  annulorum  ^estimatio 
fieri  oporteat?  Ei  omnium  visum 
est,  nisi  si  qua  consumendi  causd 
imposita  forent,  quo  in  numero  ff- 
sent  cUforia,  eo  magisquod  si  quando 
ea  defecerint  in  navigatione,  quod 
quisque  haberet  in  commune  con- 
ferret,  Dig.  lib.  14,  Tit.  2,  Leg.  2, 
sec.  2."  The  same  principle  is 
confirmed  and  extended  in  the 
Ordonnance  de  la  Marine,  Uv.  3, 
Tit.  8,  Art.  U,**Les  munitions  de 
guerre  et  de  houche,  ni  les  loyers  et 
hordes  dee  matelots  ne  contrihue-- 
rant  point  aujet,  et  n^nmoins  ce 
qui  en  sera  jett^  sera  pqy^  par  con- 
tribution sur  tout  les  autres  effits. 
The  non-liability  of  these  matters 
to  contribution  in  case  of  general 
average,  does  not  appear  to  have 
any  connection  with  the  propriety 
of  considering  them  as  a  deduction 
out  of  freight,  whenever  f)reight 
becomes  the  subject  of  general 
average,  or  (as  is  allowed  by  thd 
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law  of  England),  of  insaranoe.  In 
commenting  upon  this  article  of  the 
Ordonnance,  however,  Valin  says, 
(2  vol.  200),  "  Mais  la  raUon  pour 
laquelle  les  layers  des  matelots  ne 
eontriimeni  pas  au  jet,  nt'-^iiu'au 
fonds  kproprifitaire  ou  le  maitre  du 
navire  contribue  ^  leurdechargepour 
leurs  layers  en  contribuant  jusqu*i, 
concurrence  de  la  maitU  du  fret  a 
raison  duquel  U  est  chwrg6  de  leur 


payer  leur  layers**  And  agniif 
(page  201),  <<  Eafait  de  can<n6ift- 
tion  au  rachat  du  navire  et  de  son 
chargement,  U  y  a  cette  difference, 
que  le  navire  et  le  fi^t  y  entreni 
pour  le  toutfd^ductumfaUe  toutefois 
des  vituailles  consommieSf  et  des 
avances  faites  anx  matelots,  et  que 
les  matelots  contrihuent  aussi  a  la 
dScharge  du  Jret  ^  proportion  de 
ce  qui  leur  restera  dH  de  leurs  layers. 


A  father 
may  maintain 
an  action  of 
trespass  for 
the  seduction 
of  his  daughter 
and  servant, 
whom  he 
maintains  in 
consideration 
of  her  services, 
though  she  be 
a  married  wo- 
man ;  for 
though  the 
relation  of 
master  and 
servant  sub- 
sisting be- 
tween them, 
may  not  be 
binding  as 
against  her 
husband,  it  is 
binding  as 
against  a 
stranger  and 
a  wrongs 
doer. 


Harpur  v.  Ljdffkin. 

1 RESPASS  ;for  assauItiDg  and  debauching  plaintiff's 
daughter  and  servant,  per  qwid  servitium  amisit.  Plea, 
not  guilty,  and  issue  thereon.  At  the  trial  before 
Gaselee,  J.,  at  the  last  Lent  assizes  for  Essex,  the  case  was 
this.  The  plaintiff's  daughter  was  a  mamed  woman,  but 
separated  from  her  husband,  who  resided  in  London.  She 
had  three  children,  issue  of  her  marriage,  and  resided  with 
them^  near  Colchester^  in  the  house  of  the  plaintiff,  by 
whom  they  were  all  maintained.  Here  she  acted  in  the 
capacity  of  a  servant;  but  she  received  no  wages :  and  the 
children  were  too  young  to  perform  any  service.  While 
the  parties  were  thus  situated,  the  plaintiff's  daughtier 
became  aequainted  with  the  defendanti  and  entered  into 
an  illicit  connexion  with  him,  which  ended  in  her  being 
delivered  of  a  child,  of  which  he  acknowledged  himself 
the  father.  The  plaintiff  defrayed  the  expenses  of  her 
delivery,  8cc.  The  illicit  intercourse  was  never  carried  on 
in  the  plaintiff's  house.  There  was  no  evidence  that  the 
husband  and  wife  had  ever  met  during  a  period  of  two 
years  previous  to  the  birth  of  the  child ;  but  it  was  proved 
that  it  was  physically  possible  that  they  might  have  met. 
Under  these  circumstances^  it  was  contended  on  the  part 
of  the  defendant,  that  the  action  was  not  maintainable, 
inasmuch  as  Ihe  plaintifi^s  daughter,  being  a  piarried 
woman,  and  liable  at  any  moment  to  be  claimed  by  her 
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husband,  was  not  competent  by  law  to  enter  into  any 
contract  of  hiring  and  service  with  her  father,  and  could 
not  in  point  of  law  be  regarded  as  a  servant,  so  as  to  give 
the  plaintiff  a  right  to  her  serviees,  and  to  support  his 
allegation  of  Bemitium  amisii.  The  learned  Judge  over- 
ruled the  objection,  but  reserved  the  point,  and  the  plain- 
tiff obtained  a  verdict,  with  10/.  damagesi  with  leave  for 
the  defendant  to  move  to  enter  a  nonsuit. 

Je$wpp  now  moved  accordingly,  and  renewed  the  objec- 
tion. The  plaintiff  cannot  maintain  this  action,  unless 
his  daughter  was  le^ly  his  servant,  at  the  tiine  when  the 
seduction  took  place.  Now,  this  daughter  being  a  mar- 
ried woman,  liable  at  any  mooarat  to  be  removed  from  her 
father's  house  by  her  husband,  and  to  be  subjected  to  the 
marital  control,  was  not  sui  jurU,  or  competent  to  enter 
into  any  contract  of  hiring  and  service.  She  did  not» 
therefore,  stand  in  the  legal  relation  of  servant  to  her ' 
iktber,  in  which  case  the  latter  had  no  right  to  her  ser- 
vices, and  cannot  maintain  an  action  for  the  loss  of  them. 
No  wages  were  paid  by  the  father  to  the  daughterT^which 
is  a  circumstance  in  itself  almost  <^uclusive  to  shew  that 
the  rdation  of  master  and  servant  did  not  subsist  between 
them.  Then  as  the  pkunliff  cannot  recover  for  the  loss  of 
service,  neither  ceon  he  for  the  expenses  incurred  by  the 
birth  of  the  child,  for  he  was  not  liable  to  pay  them,  but 
the  husband,  who  it  was  proved,  might  have  had  access  to 
his  wife  at  any  period  digriug  their  separation,  oud  who 
must  therefore,  in  the  eye  of  the  law,  be  presumed  to  be 
the  father  of  the  child.  The  relation  of  parent  and  child 
will  not  avail,  unless  there  is  a  bmiAjidt  relation  of  master 
and  servant  subsisting;  for  a  parent^  in  that  character 
merely,  cannot  support  an  action  for  the  seduction  of  his 
daughter,  as  has  been  repeatedly  decided  (a) :  but  a  mas- 
ter, in  that  character  merdy,  though  he  does  not  stand  in 

(ii)See9  Co.  Rep.  113  a.;  Sir      N.  P.  C.  233;  3  Burr.  1878  j  2 
T.  Raym.    259;  5  East,  45;  2      Cbh.  Rep.  260;  1  Smith  333. 
T.  R.  168;  5  T.  R.  360;  Pcake, 
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1827.  the  relation  of  a  parent,  may  maintain  an  action  for  de- 
bauching his  servant  (a),  because,  the  very  gist  of  the 
action  is  the  loss  of  service,  and  it  is  maintainable  only  in 
respect  of  the  injury  thereby  sustained  by  the  master. 
The  present  case  presents  a  perfectly  new  question,  and 
one  that  seems  worthy  of  grave  and  deliberate  conside- 
ration. The  two  cases  which  come  the  nearest  to  the 
present,  are  those  of  Irtain  v.  Deartnan  (6),  and  Edmonson 
V.  Machell^c),  the  latter  of  which  was  cited  in  the  former. 
It  was  held  in  the  first  that  in  an  action  on  the  case  for  the 
seduction  of  an  adopted  daughter,  and  servant,  increased 
damages  might  be  given  on  the  ground  of  the  servant's 
being  the  adopted  daughter  of  the  plaintiff:  and  in  the 
latter,  that  an  aunt,  being  in  loco  parentis,  might  maintain 
trespass  for  assaulting  her  niece  and  servant.  But  in 
both  those  cases,  it  was  clearly  made  out,  that  the  injured 
party  was  acting  bond  fide,  m  the  capacity  of  servant  to 
the  plaintiff,  and  was  capable  of  entering  into  an  engage- 
ment for  that  purpose :  here  there  was  no  bon&  Jide  rela- 
tion of  master  and  servant  in  point  of  fact,  and  the 
daughter  was  not  capable  of  contracting  such  a  rela- 
tion in  point  of  law.  The  argument  of  the  present 
Lord  Chief  Justice  of  this  Court,  then  at  the  bar,  in 
Irwin  V.  Deartnan,  deserves .  great  weight.  He  urged 
''  that  the  allowing  an  action  of  this  description,  even  by 
a  legitimate  parent,  was  an  anomalous  case;  as  en- 
abling one  person  to  recover  damages  for  injury  done 
to  another :  and  the  extension  of  the  remedy  to  an  action 
by  an  aunt  with  whom  the  niece  was  living,  was  very 
much  doubted  at  the  time.  At  least,  that  could  not  be 
called  into  precedent  for  a  further  extension  of  the  prin- 
ciple.^'  Now,  to  allow  the  present  action,  will  be  a  still 
greater  anomaly,  and  will  be  to  extend  the  principle  far 
beyond  that  case,  because  it  will  be  giving  the  remedy  to 
a  father  whose  parental  rights  and  liabilities,  quoad  his 
daughter,  have  all  merged  in  her  husband,  who  is  the  only 

{a)   See  Style,  308;    PeakeTf,         (&)llEas^23. 
N.P.C.55.  ,     (e)2T.R.4. 
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peraon  liable  for  the  acts, .  and  bound  to  protect  the 
interests  of  his  wife.  The  result,  besides,  will  be  manifestly 
unjust;  for  as  the  defendant  is  clearly  liable  to  the  hus- 
band in  an  action  for  criminal  conversation,  the  effect  of 
holding  this  action  maintainable,  will  be  to  impose  upon  a 
man  two  several  fines,  payable  to  two  several  parties,  for 
one  and  the  same  offence.  It  is  submitted,  that  to  do  this 
will  be  going  further  than  the  courts  have  ever  yet  gone, 
and  that  the  point  ought  at  least  to  undergo  discussion,  be- 
fore so  important  a  decision  is  arrived  at. 

Lord  Tbntebden,  C.  J. — I  am  of  opinion  that  this 
action  is  maintainable.  It  is  a  very  common  circumstance 
in  this  country,  for  married  women  to  earn  a  subsist^ice 
apart  from  their  husbands,  by  hiring  themselves  as  domes- 
tic servants  in  various  capacities.  I  am  not  aware  that 
their  ability  to  do  so  has  ever  been  questioned,  and  it 
might  be  productive  of  great  inconvenience  if  it  were ;  for 
in  the  humbler  walks  of  life,  it  may  often  be  necessary  for 
the  husband  and  wife  to  seek  their  maintenance  in  separate 
services.  Where  a  married  woman  enters  into  a  contract 
of  hiring  and  service  apart  from  her  husband,  she  nevei^ 
theless  continues  subject  to  his  control,  and  the  contract 
may  be  defeasible  by  him,  by  his,  at  any  moment,  chusing 
to  renew  the  exercise  of  his  marital  rights.  That  may  be 
the  case  quoad  the  husband ;  but  it  by  no  means  follows 
that  the  rule  would  extend  to  third  persons,  especially 
wrongdoers,  and  that  they  should  be  allowed  to  say  that 
such  a  contract  is  void.  Here  the  wife  was  performing 
the  duties  and  filling  the  character  of  a  domestic  servant. 
It  is  said  liiat  she  received  no  wages.  In  money  certainly 
she,  did  not;  but  wages  do  not  necessarily  consist  m 
money  payments:  and  as  she  and  her  children  were 
maintained  by  her  father,  I  think  she  did  receive  such  a 
compensation  for  her  services  as  may,  under  the  circum- 
stances of  this  case,  be  fairly  considered  as  wages.  I 
agree  that  the  contract  between  the  wife  and  her  father, 
would  not  have  been  binding  as  against  the  husband,  if  he 
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had  thcdght  proper  to  repudiate  it  by  resaming  his  marital 
rights ;  but  I  think  it  was  binding  as  against  a  stranger 
and  a  wrongdoer,  and  thiat  it  does  not  lie  in  the  mouth  of 
this  defendant,  who  is  a  stranger  and  a  wrongdoer,  to  set 
up  the  invalidity  of  such  a  contract  as  a  defence  to  an 
action  like  the  present.  Upon  this  short  ground,  I  am  of 
opinion  that  the  verdict  was  right,  and  that  we  ought  not 
to  grant  the  rule  now  prayed  for. 

The  other  Judges  concurred. 

Rule  refused. 


NowELL  V.  RoAKE,  and  others. 

In  trespass  IRESPASS.    The  declaration  Stated  that  defendants,  on 

iuWon^iS"  the  1 1th  July,  1811,  with  force  and  arms,  broke  and  entered 

mesneprofits;  into  one  undivided  moiety  of  two  water  corn-mills,  &c., 

pl^/sihat^^  situate,  See.,  in  the  parish  of  Godalming,  in  the  county  of 

A.J  plaintifiPs  Surrey,  and  then  and  there  dected,  expelled,  Scc..the  plaintiff 

(nominal)  -         i  .                 .                                .              ,       .                  • 

lessee,  im-  mm  his  possession,  use,  occu|>ation,  and  enjoyment  there- 

F^^^^/^  of,  and  kept  and  continued  him  so  ejected,  expelled,  &c, 

the  same  ties-  until  and  upon  29th  September,  1826,  and  during  all  that 

£ad  hadjud^"  time  there  took,  had,  and  received,  to  the  use  of  them, 

ment  against  the  said  defendants,  all  the  issues  and  profits  of  the  said 

"^^  ^breve,  ^individed  moiety  of  the  said  tenements,  being  of  great 


mat  per  br 
Repiicatio 


jHcation,     yearly  value,  to  wit.  See,  whereby  the  plaintiff,  during  all 
thaterrorwas  ^.     J         .  '       .,    '  i    i  ^       j  j       •  ^     Ak. 

brou^t  in  K.  the  tune  aforesaid,  not  only  lost  and  was  depnved  of  the 

B.,  where  it      iggneB  and  profits  of  the  said  undivided  moiety,  but  was 

was  awarded  '^  ^' 

that  judgment  fi>rced  and  obliged  to  lay  out  and  expend,  and  did  neces- 

^ra»land A^t  **^y  ^^^  ^^  *"^  expend,  divers  large  sums  of  money, 
A.  should  re-  amounting,  &c.,  in  and  about  the  recovery  of  the  said  un- 
and^^damages!  ^^^^^  moiety.  Pleas ;  first,  not  guilty ;  secondly,  not 
Rejoinder,       guilty  within  six  yiBam;  thirdly,  ii^ho  noit;  beeause,  they 

inducement,  that  the  writ  of  error  was  returnable  before  judgment  was  given  in 
C.  P.,  dnque  hoc,  that  after  the  giving  of  the  iud^ent,  below,  the  record  was  brought 
into  K.  B.  by  virtae  of  writ  of  error.  Held :  that  it  was  sufiBcient  in  support  of  the  issue 
taken  upon  this  traverse,  to  prove,  by  the  nluin  to  the  writ  of  error,  that  the  transcript 
was  brought  into  this  Court  after  the  taxation  of  costs  in  C.  P. 

In  this  action  the  plaintiff  may  recover  the  costs  of  the  reversal  of  a  judgment  in  eject- 
ment for  the  defendant,  as  between  attorney  and  client.     * 
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say,  that  heretofore,  to  wH,  in  Tiiuity  tenu,  in  the  67th 
year  of  the  reign  of  hie  late  majesty,  king  George  the  Srd, 
in  the  court  of  his  said  late  majesty,  before  the  Bight  Ho- 
nourable Sir  Yicary  Gibbs,  Kaiigfat,  and  bis  companions, 
then  his  majesty's  Justices  of  the  Bench,  at  Westminster, 
in  the  county  of  Middlesex,  the  said  plaintiff  impleaded 
the  ^aid  defendants  and  one  Elizabeth  Roake,  since  de- 
ceased, in  a  certain  plea  of  trespass  end  ejectment  of  fann^ 
upon  certain  supposed  demises  made  by  the  said  plaintiff 
and  one  William  Atkinson  to  John  Detm,  for  the  recovery 
of  certain  supposed  terms  then  tp  come,  of  and  in  the  very 
same  identical  one  undivided  moiety,  of  and  in  the  same 
identical  two  water  corn  mills,  &c.,  in  the  dedaration  in 
this  suit  mentioned,  and  for  the  very  eame  identical  tres- 
pasees  in  the  said  declaration  in  this  suit  mentioned;  and 
such  proceedings  were  thereupon  had  in  the  said  Court  of 
our  said  lord  the  king  of  the  Benph  at  Wes^inster,  afore- 
said, in  that  plea,  that  afterwards,  to  wit,  in  Trinity  term,  in 
the  6th  year  of  the  reign  of  our  lord  the  now  king,  upon  all 
and  singular  the  premises  bebg  seen,  and  by  the  said  jus- 
tices there  fully  understood  ;  it  appeared  to  the  said  justices 
there,  that  said  defendants  and  said  £.  £.,  since  deceased, 
were  not,  nor  were  any  or  either  of  them  guilty  of  the  tres- 
passes end  ejecUnent  laid  to  their  charge,  or  any  part  thereof 
in  manner  and  form  complained  against  them ;  and  it  was 
therefore  considered  in  and  by  the  said  Court  that  the  said 
John  Denn  should  take  nothing  by  his  said  writ,  but  be  in 
mercy  for  his  false  complaint  against  the  said  defendants 
and  the  said  E,  R.;  and  that  said  defendants  and  said 
£•  JK.  should  go  thereof  without  day.  And  it  was  fur- 
ther considered  in  and  by  the  said  Court,  that  they,  the 
said  defendants  and  the  said  E,  R.,  should  recover  against 
the  said  John  Denn  1767.  5s.  for  their  costs  and  charges, 
by  them  laid  out  about  their  defence,  in  that  behalf,  by  the 
said  Court  of  our  said  lord  the  king  of  the  Bench  adjudged 
to  them  the  said  defendatits  and  the  said  E.  R.,  with 
their  assent,  according  to  the  form  of  the  statute  in  such 
case  made  and  provided ;  whereof  the  said  John  Denn  was 
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convicted  {a),  as  by  the  record  and  proceedings  thereof 
still  remaining  in  the  said  Court  of  bur  said  lord  the  now 
king  of  the  Bench,  at  Westminster,  will  more  fully  and  at 
large  appear,  which  said  judgment  still  remains  in  full 
force  and  effect,  not  reversed,  satisfied,  or  made  void.  And 
this,  &c.,  Terification  by  the  record  and  prayer  of  judg- 
ment. The  fourth  plea  differed  from  the  third,  in  omit- 
ting the  words  in  italics  (&)•  Replication,  joining  issue  on 
the  first,  and  taking  issue  on  the  second ;  and  as  to  the 
third  plea  precludi  non — because,  protesting  that  the  said 
last-mentioned  plea  and  the  matters  therein  contained  are 
wholly  insufficient  in  law  ;  protesting  also,  that  the  said 
plaintiff  did  not  implead  the  said  defendants  and  the  said  £. 
jR.inthe  said  plea  of  trespass  and  ejectment  of  farm,  in  the 
said  third  plea  mentioned,  for  the  very  same  identical  tres- 
pass and  ejectment,  as  in  the  declaration  in  this  suit  men- 
tioned, in  manner  and  form  as  the  said  defendants  have  above 
in  their  said  third  plea  in  that  behalf  alleged :  for  replication 
in  this  behalf  the  said  plaintiff  saith,  that  after  the  giving 
of  the  said  judgment  in  the  said  third  plea  mentioned,  and 
before  the  exhibiting  of  the  bill  aforesaid,  to  wit,  on  the 
13th  day  of  June,  in  Trinity  term,  in  the  sixth  year  of- 

negative  ul.'s  right ;  supposing  the 
judgment,  whether  for  or  against 
B;  were  not  wholly  immaterial  or 
irrelevant,  as  being  ru  inter  aliot 
acta. 

(6)  The  fourth  plea,  by  omitting 
to  aver  the  identity  of  the  tres- 
passes, seems  to  be  still  less  rele- 
vant than  the   third  plea. 

The  omission  of  the  eat  inde  sine 


(a)  This  appears  to  be  an  extra- 
ordinary plea.  It  assumes  that  A., 
a  plaintiff  in  trespass  quart  claw' 
sum  /regit,  may  be  barred  by  a 
judgment  against  B.,  a  party  claim- 
ing to  be  entitled  to  recover  da- 
mages in  respect  of  the  same  tres- 
pass, as  lessee  of  A ;  whereas,  if 
A.  13  entitled  to  recover  in  respect 
of  an  injury  done  to  Aii  possession 
of  his  own  moiety,  it  is  evident, 
that  no  other  ^person  'could  have 
been  entitled  to  sue  in  respect  of 
possession  of  that  moiety  during 
the  same  period.  Besides  which, 
the  possession  o(A,  is  admitted  by 
the  plea.  The  judgment  against 
B,,  therefore,  is  perfectly  consistent 
with  A,*s  right  of  action  j  whereas 
a  judgment  in  favour  of  B,  would 


die,  appears  to  be  immaterial. 

As  to  the  omission  of  the  aver- 
ment, ^  that  the  judgment  remains 
in  force,"  see  Bell  v.  Bolton,  1 
Lutw.  450;  1  Wms.  Saund.330. 
n.(5);  Com.  Dig.  Pleader,  2W 
12,  where  Lutw.  600  {^Denton  v. 
Evans),  is  cited,  in  the  report  of 
which  case,  however,  nothing  ap- 
pears upon,  this  point. 


ROAKB. 
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tbe  reign  of  our  said  lord  the  now  king,  the  record  and         1827. 
proceedings  in  the  said  third  plea  mentioned,  were  brought      j^^^''*^^ 
into  tbe  Court  of  our  lord  the  now  king,  before  the  king  v. 

himself  at  Westminster  aforesaid,  by  virtue  of  a  certain 
writ  of  our  said  lord  the  king,  for  correcting  errors  therein. 
And  such  proceedings  were  thereupon  had  4n  the  said 
Court  of  our  said  lord  the  king,  before  the  king  himself 
at  Westminster  aforesaid,  that  afterwards  and  before  the 
exhibiting  of  the  bill  aforesaid,  to  wit^  in  Trinity  term^ 
in  the  seventh  year  of  the  reign  of  our  said  lord  the  king, 
the  said  John  Denn  having  assigned  errors  in  the  record 
and  proceedings  aforesaid,  and  the  said  defendants  having 
appeared  and  joined  in  error  thereupon,  it  was  then  and 
there  considered,  amongst  other  things^  in  and  by  the  said 
Court  of  our  said  lord  the  king,  before  the  king  himself 
at  Westminster  aforesaid,  that  the  judgment  aforesaid,  for 
the  errors  aforesaid,  and  other  errors  in  the  record  and 
proceedings  aforesaid,  should  be  reversed',  annulled,  and 
altogether  held  for  nothing,  and  that  the  said  John 
Denn  should  recover  against  said  defendants  his  term  then 
to  come,  of  and  in  the  said  undivided  moiety  of  the  said 
tenements  and  premises,  with  the  appurtenances  in  said 
declaration  in  this  suit  mentioned  (o).  Ashy  the  record  and 
proceedings  thereof  still  remaining  in  the  said  Court  of 
our  said  Lord  the  king,  before  the  king  himself  at  West- 
minster aforesaid,  more  fully  appears;  which  last-men- 
tioned judgment  of  reversal  still  remains  in  full  force  and 
effect,  not  in  any  wise  reversed  or  made  void.  And  this, 
&c.,  (verification  by  the  record  and  prayer  of  judgment 
and  damages.  Similar  replication  to  fourth  plea.  Rejoinder 
to  replication  to  third  plea,  actio  non,  because  they  say 
that  the  said  supposed  writ  of  error,  in  the  said  third  re- 
plication mentioned,  was  issued  and  returnable  in  the 

(a)  As  the  replication  to  the  tlurd  rather  tend  to  shew  a  subsisting 
plaEi  admits  the  identity  of  thetres-  ^  judgment  for  the  same  cause  of  ac- 
pasaes,  if  there  were  any  privity  .  tion,  and  might,  perhaps,  be  con- 
between  the  plaintiffin  this  action  sidered  as  giving  the  defendants 
MJoA  John  Denny  thejudgment  of  re-  a  somewhat  better  case  than  they 
rertal  and  recovery  in  K,  B.  would  had  made  out  for  themselves. 
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1827.  said  Court  of  oar  said  lord-  the  kia^^  before  the  king  him- 
sxif,  before  the  term  in  which  the  siid  jiidgment  of  the 
said  Court  of  the  Bench  ^  was  given,  that  is  to  say,  the 
same  writ  of  error  was  returnable  in  Easier  term,  in  the 
eighth  year  of  the  rrign  of  onr  said  lord  die  king ;  and 
the  scdd  jodgtnent  of  the  said  Coitrt  of  the  Bench  was 
given  atid  obtained  in  Trinity  term  in  that  year;  wiikout 
thiSf  that  after  the  giring  the  said  judgment  in  the  said 
third  pleameationed,  the  redoid  amd  proceedings  in  the  said 
third  plea  mentioned,  were  brought  into  the  daid  Coitrt  of 
oar  said  lord  the  king,  before  the  king  Miaseify  by  vittae 
of  the  said  supposed  writ  of  onr  said  lord  the  king,  for 
correcting  errots  therein,  in  manner  amd  form  as  tiie  said 
plaintiff  hath,  in  his  said  replication  to  the  third  plea  al- 
leged :  and  tht^  &c.,  verification  and  prayer  of  judgment 
Similar  rejoinder  to  replication  to  fourth  plea.  Sor-lr^oin^ 
der,.  taking  issue  en  the  traverses  in  the  rejoimiers.  At  the 
trial  before  Park,  J.,  at  the  last  assizes  for  die  county  of 
Surrey  {a),  the  plaintiff]^  in  support  of  the  issues  ote  the 
special  traverses,  produedd  the  return  made  by  the  Chief 
Justice  of  the  Common  Pleas,  to  the  writ  of  enror,  shewing 
that  the  transcript  was  brought  in  after  the  taotatioti  of 
costs.  Evidence  was  also  given  of  the  costfi  in  error,  and 
of  the  costs  attending  the  execution  of  the  writ  of  htAitg 
faeioi  posseisianem,  as  between  attorney  and  clients  It 
was  ejected  for  the  defendants  that  the  issues  on  the 
tvaveises  ought  to  be  found  for  the  defendant,  inasmuch 
as  the  writ  of  error  was  sued  out  before  the  costs  were 
taxed  and  jiodgment  signed  in  the  Court  below :  and  that 
no  costs  are  given  by  statute  upon  a  judgment  of  reversal. 
The  learned  Judge  having  overruled  these  objections,  a 
verdict  was  found  for  the  plaintiff,  with  510^.  damages. 

Gumejf  now  moved  for  a  rule  to  shew  cause  why  a  ver- 
dict should  not  be  entered  for  the  defendant  on  some  of  tho 
issues,  or  why  the  damages  should  not  be  reduced  by  210/., 

(a)  Counsel  for  the  plaiotifiv     defsadastt,  G^ai^  and  CAi%. 
Marryat  and  BamewaU;  for  tlie 
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being  the  amottnt  of  the  eosts  in  ^rror.    The  defendants 
moved  to  quash  the  writ  of  error  (a),  but  came  too  late, 
haying,  before  the  application,  joined  in  error.    Error  is 
now  pending  in  the  House  of  Lords.    The  writ  of  error 
having  been  brought  prior  to  the  judgment  in  C.  P., 
that  issue  ought  to  have  been  found  for  the  defendants  (6). 
{Bayletff  J.  It  is  no  matter  when  the  writ  of  error  was  sued 
out.    A  judgment  in  C.  P.  of  Trinity  term  might  have  been 
reversed  upon  it.     It  is  all  right].     Then  as  to  the  210/. 
the  defendant  ought  not  to  be  required  to  pay  costs  occa- 
sioned by  the  error  of  the  court.    Costs  are  not  given  by 
the  statute.    [Bayley,  J.  The  question  is,  whether  they  are 
not  damages  sustained  by  the  plaintiff,  by  reasoq  of  his 
being  wrongfully  kept  out  of  possession].     In  Bell  v. 
Poits  (c),  it  was  held,  that  whete  the  plaintiff  recovered  a 
verdict,  and  had  judgment  in  the  Common  Pleas,  as  the 
jadgment  was  reversed  in  this  court,  the  defendantcould  not 
have  costs.    [Lord  Tenterden,  C.  J» ,  We  are  taking  it  for 
granted,  that  a  coiurt  of  errcHr  eo«ild  not  give  costs].    The 
Tcidict  indoded  costa  as  between  attorney  and  client.    If 
after  the  plaintiffs  had  recovered  judgment  in  this  causcy 
the  judgment  of  reversal  in  this  court  should  be  reversed 
in  the  House  of  Lords,  there  would  be  actions  backwards 
and  forwards*    {Baffle^,  J.  Upon  such  reversal  you  might 
have  an  auiiti^  qtierela  (<0#  to  restore  you  to  what  you  had 
loet  in  the  present  action.] 

(«)    See  the  anient  ia  this  pi.  688 ;.  Error,  pi.  C6;  Pfoces^pl. 

CcMirtuponthewritoferrDrbrought  139, 160;  Severance,  pi.  23 ;  Bro; 

upon  the  special  yerdict,  8  D.  &  R.  Damages,  pi.  38 ;    Execators,  pi. 

514,  and  5  B.  &  C.  720,  and  the  42 ;  Dyer,  194  a,  297  b ;  5  Co.  Rep. 

motion  to  quash  the  writ  of  error,  86  }  Fia.  Moore,  536,  811 ;  Ctd. 

on  th«  ground  dwt  it  was  retani»  ^iz.  4,  233 ;  Cro.  Jae.  29 ;  Hob. 

able  before  judgment  given  in  the  2, 383  ;  2  Bulstr;  97,  S.  C«;  FibDh 

Court  below,  5  B.  &  C.  735,  n.  Law,  488,  9 ;  Sir  W.  Jones^  90, 

(jb)  This  objectioa  seems  to  as-  377,  378;  H.  2  H.  4,  fo.  17,  pi. 

some,  that  the  hiducement  to  the  28 ;  Longo  Qainto,  118  ;  M.  2  R. 

special  tiaverse,  was  in  issue.  3,  fo.  1,  pi.  3  ;  1  Sid.  351  ;  1  Roll. 

(c)  5  East,  49. ,  Abr.  306  (B)  pi.  6,  7,  8,  10,  (C) 

(<0  As  to  which,  see  Co.  litt.  pi.  1,  2,  4,  582,  604;  1  Salk.  92, 

lOOa;   F.  M.  B.  104  B.,  233  A.^  93,  264;    1  Lord  Raym.  439;  1 

237  I.,  239,  240  B.;  Fits.  Brief,  Mod.  Ill,  170;  Gib.Ca  103, 
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Lor4.T;sNTBiRDBiii„CKJ."-^TJM^^«>»te  iWn Jikfi  W^se- 
queace  of  k««pipg  the.plftiAttff  .wimg('|i|))y 
sioQ.   I  see  DO  objectiooi  to  thQ,plaiDtiff'9jj(ecKHipriffg«^em, 
as.  between  attorney .  and  client.     Her€^,t{^0]r  Q9^l(|kA^  ^ 
tftxedataU.  ,  .       .    ,:  ,,».;    .u;/  w 

Bayeey,  J. — The  pendency'of  a'wWVoF  eiVottli  the 
House  of  Lords  does  not  vary  the  casei '  Thfe  TftilntifiF 
always  has  the  costs  of  the  writ  of  possession.  '    ' 


The  other  Judges  coDcurring^ 


BuletfefiiiiHi' 


Under  the 
Highway  Act, 
13  Gcj/j/^c. 
78,  8.  JS,  a 
justice  of  the 
pea^e  cannot 
present  a  road 
out  of  repair, 
upon  the  infor- 
mation of  any 
other  surveyor 
of  highways 
than  the  sur- 
veyor of  high- 
ways appoint- 
ed for  the 
particular 
parish^  toum- 
Mh^,  or  place, 
where  the" 
road  lies. 


The  Kino  v.  The  Inhabitants  of  the  Township  of 
Fylinodales. 

XhE  presentation  staled,  that  John  WiarUm,  eftfure, 
one  of  his  Majesty's  jastieesi  &c.,  upon  itxfovtnfttion -upon 
oath  of  WiUiam  Raine,  Aie  sunreyor  of  the  htg)inyiiy»  for 
jtke  towmikqf  of  Thornton  le  Beans,  in  <<r)  the-Ndnh  RMing 
in  the  county  of  York,  which  township  is  36  miles  distant 
from  the  township  of  RfUngdaks,  did  presenl^tliil  'oni  the 
list  day  of  July,  1826,  and  long  before,  there  wae,  aiMMW>m 
thence  oonttnually  had  been,  and  still  was,  a  certaift  oom- 
naott  king's  highway,  leading  from  tiie  te^n  of  StteaMti>  in 
the  said  riding,  towards  and  to  the  market  -town  of  Scar- 
borough, in  the  said  riding,  used  for  ail  the  liege  solijects 
of  our  said  lord  the  king  to  go,  return,  pass,  and  repass, 

Raym.  335;  2  Sell.  Pra.  254. 
And  ibr  practical  directions,  see 
Ii8e,Dict.,Pnul3awi-    -     » 

(a)  The  words  ii|,i<i^  wev  di- 
rected to  be  inserted  by  an  order 
for  amending  the  record,  made  at 
Yeik,by  Mt.  J.  Bt^teyt^bot  the 
anendfliMl  hBm%  bcvni  omitted 
to.be  made  in  the  JNia^ Aw  re- 
coid,  tba.molios  in  arrsit^  judg- 
ipeot  proceeded  «ttpaa  the  record 
in  its  original  form. 


3d  edition  ;  4  Burr.  2287 ;  2  Stra. 
1197  jl  Wito.  98;  2  Marsh,  87. 
And  see  the  preoeedings  on  an 
euditd  quereU,  l)^tween  Dr.  Bm^ 
croft  and  Sir  Edward  Heron,  Ball's 
MSS.  139 ;  1  Burt.  296 ;  and  be- 
tween Lord  Fordiiuter  and  Petrie, 
2  Wms.  Saund.  148,  b.  And  see 
the  forms,  Co.  £nt.  87  a,  88,  91, 
238;  Aston,' Ent.  136, 142 ;  Heme, 
52,  56  ;  Towns.  Judgm.  3,  6,  7 ; 
Hans.  £nt.  140, 156, 159 ;  3  Loid 
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on  totft  and  on  boraeback^  aod  with  eatde,  caits,  and  ear-        ^^^* 
nagBa»  at  thdr  will  and  pleaanre ;  and  that  a  certain  part     •nie  Rivo 
of  the  said  king'a  highway,  aitaate  and  being  in  the  town-  *- 

aUp  of  Fylingdalea,  in  the  said  riding,  beginnhig  at  a 
oartain  gate  in  the  said  highway  called  Red  Gate,  situate^ 
ttc.,  and  extending  from  thence,  in  a  south-eaatwardly 
direction,  towards,  &c.,  and  containing  in  length  divers, 
to  wit,  7653  yards^  in  breadth  divers,  to  wit,  four  yards, 
on  the  said  1st  day  of  July,  1826,  and  from  thence  conti- 
nually until  this  day,  at  the  said  township  of  Fylingdalea, 
was,  and  still  is  very  ruinous,  miry,  deep,  broken,  and  in 
great  decay,  for  want  of  needful  and  necessary  reparation 
and  amendment  thereof,  so  that  the  liege  subjects  of  our 
said  lofd  the  king,  through  the  same  way,  with  their 
horses,  coaches,  carts,  and  carriages,  could  not,  during  the 
tune  last  aforesaid,  nor  yet  can,  go,  return,  pass,  and  re- 
pass, ride,  and  labour,  without  great  danger  of  their  lives 
and  losa  of  their  goods,  to  the.great  damagjB  and  common 
nniaaBoe  of  all  the  liege  subjects  of  our  said  lord  the 
king,  through  the  same  way  going  and  returning,  passing 
and  repassing,  riding  and  labouring,  against  the  form  of 
the  statute,  &c«,  and  against  the  peace,  Sie.  The  second 
eownt  omitted  the  termini  of  the  road.  The  third 
count  stated  that  Fylingdales.repaired  the  roads  within  it, 
and  that  the  road  was  within  Fylingdales.  Plea,  not  guilty. 
This  presentment  having  been  removed  into  the  court  of 
King's  Bench  by  certiorari,  came  on  to  be  tried  at  the  last 
Spring  assizes  for  the  county  of  York,  before  Bayley,J.  (a) ; 
when  the  defendants  were  convicted.  In  Easter  term, 
J.  Williams  obtained  a  rule,  calling  upon  the  prosecutor  to 
shew  cause  why  the  judgment  should  not  be  arrested,  on 
the  following  grounds : — first  (A),  that  the  pr^ntment  did 
not  allege  that  the  surveyor's  information  upon  oath,  was 
made  before  the  presenting  justice ;   secondly,  that  the 

(a)  CoQDiel  for  the  pfosecutioo,  removed  bj  the  amendment  {aniej 
Semim  and  Alexa$tier ;  for  the  de-  176  note  (a),)  though  it  would  as- 
faidant,  /.  fyiffiaim  and  Starkk.       same  a  somewhat  different  shape. 

(*)  Ws  objection  wohM  not  be 

VOL.  I.  N 
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surveyor  of  the  highways,  upon  whose  oath  the^preseat* 

meDt  was  founded,  was  described  as  the  surveyor  of  the 

highways  in  the  North  Riding  of  Yorkshire,  and  not  of  any 

particular  parish  or  township. 

'■^: 
Alexander    (with  whom  was   Scarlett,  A.  G.),   now 

shewed  cause.    The  question  intended  to  be  raised  is, 

whether  the  surveyor  of  a  parish^  township^  &c.,  has  a 

right  to  present  a  highway  lying  out  of  such  parish,  &c. 

The  books  contain  no  case  upon  the  subject,  and  the  ques- 

tion,  therefore^  depends  upon  the  construction  of  the  24th 

section  (a)  pf  the  Highway  Act,  (13  Geo.  3,  c.  78).    Now 

(a)  ^' Every  justice  of  assise,  ju9<-      may  oome  in  question;  and  that 
tices  of  the  counties  Palatine  of     every  such  presentment  made  by 


Chester,  Lancaster,  and  Durham, 
imd  of  the  great  sessions  in  Wales, 
ahaU  liave  authority  by  this  statute, 
upon  his  or  their  own  view,  and 
every  justice  of  the  peace,  either 
upon  his  own  view,  or  upon  infor-' 
matioa  upon  oath  to  liim  given,  by 
any  surveyor  of  the  highways,  to 
make  presentment,  at  their  respec- 
tive assizes  or  great  sessions,  or  in 
tiie  open  general  "quarter  sessions, 
df  such  respective  limit,  of  any 
highway,  cauaeway,  or  bridge 
not  well  and  sufficiently  repaired 
and  aniended,  or  of  any  other  de* 
feult  or  offence  committed  and  done 
contrary  to  the  provision  and  in- 
tent of  this  statute,  and  that  all 
defects  in  the  repairs  thereof,  shall 
b^  presented  in  such  jurisdiction, 
where  the  same  db  lie,  and  not 
elsewhere;  and  that  no  such  pre- 
sentment, nor  any  indictment  for 
any  such  default  or  offence,  shall 
be  removed  by  certiorari^  or  other- 
wise, out  of  such  jurisdiction,  till 
such  indictment  or  presentment  be 
traversed,  and  judgment  thereon 
given,  except  where  the  duty  or 
obligation  of  repairing  the  said 
highways,  causeways,  or  bridges. 


any  such  justice  of  assize,  cdun- 
ties  Palatine,  great  sessions,  or  of 
the  peace,  upon  his  own  view,  or 
upon  such  information  having  been 
given,  to  such  justice  of  the  peace, 
upon  the  oath  of  such  surveyor  of 
the  highway  as  aforesaid,  dudl  be 
.as  good,  and  of  the  same  foio^ 
strength,  and  effect  in  the  law,  as 
if  the  same  had  been  presented  and 
found  by  the  oaths  of  twelve  men ; 
Imd  that  foreveiy  suchdefrnkor 
offence  so  presented  as  afoiesaid, 
the  justices  of  assize,  counties  Pa- 
latine, and  great  sessions,  at  their 
respective  courts,  and  the  justices 
of  the  peace  at  their  general  qaai^ 
ter  sessions,  shall  have  authority  to 
assess  such  fines  as  to  them  shall 
bethought  meet:  saving  to  every 
person  and  penons  that  shall  be 
affected  by  any  such  presentment 
his,  her,  or  their  lawful  traverse  to 
the  same  presentment,  as  well  with 
respect  to  the  fact  of  non-repair, 
as  to  the  duty  or  obligation  of  re- 
pairing the  said  highways,  as  they 
might  have  had  upon  any  indict- 
ment of  the  same,  presented  and 
found  by  a  grand  jury;  and  the 
justices    of  the   peace  at  their 
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the  .expresiioa  there  iiaed  is  suffioiently  eztensive  to  ftiitho-        1837, 
riae  the  right  conteoded  foF,  uoleas  it  be  limited  either  by     tT'ki^o 
other  sectiooa  of  the  sa^ie  acty  pr  by  strong  ^pii^ds  of  «. 

convenience  or  inconvenience.  But  all  the  other  sections  *^"^'^■*^**•• 
oi^the  statute,  from  which  the  surveyor  derives  his  autho- 
rity to  act,  do  in  express  terms  confine  such  authority  to  * 
the  particular  district  for  which  he  is  appointed,  rs.  12, 
25,  27,  41,  and  63.  So  also  in  the  Ist  sect,  of  64  Geo.  3, 
c  109.  If,  therefore,  it  had  been  the  intention  of  Ae 
legislature  so  to  confine  bis  power  in  this  particular 
respect,  they  would  have  used  the  same  restrictive  expres- 
sions. The  arguments  of  convenience  or  inconvenience 
are  in  favour  of  the  presentment  as  it  stands.  Many  cases 
might  be  put,  in  which  the  beneficial  exercise  of  his  duty 
would  be  materially  promoted,  by  investing  a  surveyor  with 
the  power  contended  for;  t.  g.  the  inabilityi  from  tUness 
or  other  causes^  of  a  presenting  magistrate  to  view,  or  of 
the  particular  surveyor  to  inform;  ^d  no  inconvenience* 
can  arise  frpm.it,  inasmuch  as  the  surv^or's .  informa.tioa 
nmst  ultimate^  be.  canvassed  before  a  juiy.  It  is,  there- 
fore, immaterial  what  surveyor  presents ;  and  as  the  ex- 
teaded  interpretation  will  facilitate  the  amj^nding  and 
keeping  in  repair  the  public  highways  of  the  country,  which 
is  the  deobred  object  of  the  Highway  Acts,  the  Court  vrill, 
of  two  indifferent  ocm^tructions,  adopt  that  best  calculated 
to  proiQQte  such,  an  eo4«  [B^yUj/g  J.  Could  a  surveyor 
Bfit  out  of  the  countyf] 

J.  Willianuj  contri.  In  a  <|ue8tion  of  Jurisdiction^ 
the  magistrate  must  bripg  himself  witjbdn  the  provisions  of 
the  statute*  This  is  familiar  to  the  Court,  ip  cases  of  codl- 
viction*.    (Here  the  Court  stopped  him). 

g^neralquarter  itessioiiB,  or  the  ma-  aforesaid,  to  be  carried  on  at  tbe 

jor  part  of  them,  may^  if  they  see  geaeral  expense  of  such  limit,  and  • 

jnst  cause,  direct  the  prosecutions  to  be  paid  out  of  the  general  rates 

upon  such  presentments  as  shallbe  within  the  same." 


made  at  the  quarter  sessions,  as 
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lasr.         '  Lord  Tk)9tBADBN,  O.  J.^^^wWe  a»>  all  ^of'  o^niet^lbat 
j^^^^     Ms  ndt  being  shewn  to  Be  a 'siyveydr  of  tthe^ptrtwiJiar  dw^ 
«•  Irittt is falaL    inidi otfaer tnitfrof ^actHibisis-expiMily 

required.  -  -    •  '    » ^         /  -« 

'   '    '     ■ •.,.,:-,     .,.,.,     M'j-..' 

^    ^•'BXYi.ftT,  J.-**-**  Surroyon"  auMt  mean  ike  swrrqfolr^f 
tWdistriei 

-HvuteTDy  J. — ^The  wf»dB  ^'afiy  sufveyer/'  must  be 
understood  'wiA  raTereDce  to  the  subyect  matter* 

•  ..,.  '  •  .  •        .  ...  •  .    • ,  ^ 

Rule  absolute. 


CJ^AR^^s  A^HBY  t).  Ann,  AsHBT  and  Thomas  Ashby, 
!^j^utrix.  8^d  Executor  ofjPH  arles  Ashby,  deceased. 

roS^sUfor""  InDEBITA/TUS afanmpit  on  the  mon^  counts.  The 
money  had  first  count/ vaS' Ibr  money  paid  by  the  plaintiff  to  t|ie  me 
by'd^Dd^t,  ^^^^  ddfendasta,  aa^eaBeeutfixMd  executor.  The  seoond 
as  executor,  to  was  for'tooney  had  mid  received  by  the  defendants,  as 
piaintifi;  coDBcutriz  and  exieoutori  t6  the.  use  of  the*  plaintiff.  And 
cajiDotbe        th^ttfiudwas  for  mcney  d«e  to  4he  plaintiff  from  the  de- 

joinedwitha     ^     ,  .1  . 

count  for         mdants,  as  exeoutrix  and  executor,  upon  an  account  stftted 

pl^nUff  from  ^^^'^^^"l'  ^  executrix,  and  executor  of  vioney  due  fro^s 

defendant,  as  thfem^  as  executrix^  ^.     ^Demurrer  to  the  declaration, 

^^''^^unT''  ftMg»i»e  for  «&«»0i  ^^  *^  plaintiff  in  the  declarar 

stated  with  tim  cooplained  of  defendants  as  executrix  and  executor, 

due  from  him  whereas  he  ought  to  have  declared  against  them  in  their 

^Otftfr^^'h  P^''^^  charaoter  only;   and  that  it  appeared   by  the 

tber  the  lattpr  decbfatiou  that  the  "defendants  coidd  not  owe  the  moni^y 

jo^'^^thl  cletnandM  of  them,  to  the  plaintiff,  inasmuch  as  ho  sued 

count  for  them  as  executrix  and  executor  (a).  Joinder  in  .^eqp^mir^^ 

money  paid  by 

plaintiff,  to  the      (u)  llie  gtounds  of  demurrer  as  aHy,  while  the  thiiPd  count  eharged 

use  of  defend-    jtated  in  the  margin  of^  the  paper  them  in  their  representative  chaimo- 

tor '         ^^~   books,  were,  first,  that  the  first  and  ter :  and  therefi^re-  that.  the>detkr- 

second  counts  of  the  declaration,  ration  was  bad  for  a-masjemder  of 

or,  at  least  the  seconcif,  if  tfenable  at  counts :  aed  seedodiy,  diat  tbft.fiist 

all,  charged  the  defendants  person*  two  couMs  weie  bad,  for  duuging 
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Jfifll^^.ittTOppdvtof  tbe  deiourrtr^  TbU  dockntion  is  imr. 
bftd  ^]^  twp  grounds ;  firsts  there  ia  a  mi9Joinder  of 
•Mota^  sacondly,  tkera  is  not  atmfliciettt  coosideratiQiK  ^v. 
shewn.  First^  all  the  counts  ayer  the  promises  to  have  ^n^*^* 
been  made  by  the  defendants  as  executors ;  but  the  first 
and  qsoMd  diarge  the  deAndaitti  persoDaUyi  a^  the  tUid 
charges  them  in  their  representative  character.  TIm  countilf 
therefore^  will  not  admit  of  the  same  pleas  being  pleaded 
to*  them  all :  nor  wiU  they  all  sutain  the  same  jodgmeat ; 
for  the  judgment  upon  the  fiiat  two^  would  he  <b  bams 
propriU:  and  the  judgment  upon  the  third,  would  be  de 
bonis  iestatoris.  With  respect  to  the  first  count,  which  is 
for  money  paid,  no  case  oiA  be  found  in  which  it  has 
been  ^pressly  decided^  whether  an  action  against  an 
executor  for  money  paid  to  his  use,  as  executor^  can 
or  cannot  be  sustained^  so  as  to  charge  him  de  boAis 
iestaioris.  But  there  are  asany  auAorities  to  their 
that  an  aetion  agalast  an  executor*  for  maaeyi  lent 
to  him  as  executor^  eunaot  be  sastwied  so' astd  difarga 
him  de  bonis  iesiettotis.  Rose  ▼.  BdmkrXa^i  Pofdeli  r. 
Giaham  (6>.  Now,  the  principle  appearato  be  theaama 
with  res]^ect  to  the  action  for  moneys  paid ;  for  what  dtffn^ 
enee!  ii^  there  between  a  man  lending  money  to  aa  ^xaontoi), 
to  be  paid  for  the  purposes  of  his  testator,  and- paying 
money,  at  an  executor's  request,  for  tbepuifioses  of' his 
testator?  In  each  case;  there  is  a  new  contfad^  ^entered 
into/subaequent  to  the  death  of  the  testator;  |uvd  under 
such  acontract  an^xecutCM'  can  be  liable  only  i& hitfper^ 
sonal  character.  Here,  the  first 'count  misca  a  perfoetlj 
new  cause  of  action,  wholly  unoonueeted  with  the*  testator, 
and  Whidh  did  not  exist  ^at  the  time  of  Us  death.  It>is 
dtfiferentlrom  a  pronlbise  on  an  account  stated^  because  4hete 
no  iH^w  cause . of  actiQii  is  raised;  it  i^  bpt  a  promise  to  pay 

^  defiendMits  as  executrix  and  (a)  1  H.  BU  109. 

*exef»tor,  wharew  ibe  only  judg-  (6)  7  Taunt.  580, 1  J.  B.  Moore, 

^neBivsQsh  oomn*  caaUi  Mftaia,  305,  S.C  AndB^f^v.Anoen^ 

would  hods  haris^froprim^ .  For|ra»t,  98* 


182  CASES  IN  tAe  kino's  bench, 

1827.  a  Babsisting  debt :  and  even  in  the  case  of  an  account 
stated^  if  it  wfere  of  money  received  -  by  Ae  executor,  as 
such,  and  not  due  at  the  time  6f  the  testator^s  death,  hb 
would  be  personally  liable,  because  th^n  a  new  cause  6f 
action  would  be  rais^,  and  not  a  subsisting  one  acknow- 
ledged. A  count  in  assumpsit  against  husband  and  Mfe, 
administrktriz  with  the  will  annexed,  on  promises  by  tile 
testator  to  pay  rent,  cannot  be  joined  with  counts  on  pro- 
mises by  the  husband  and  wife,  as  such  admihiistTatrix,  fbr 
uise  and  occupation  by  them,  after  the  death  of  the  testa- 
tor; as  in  the  one  ease  the  defendants  were  personally 
liable,  while  in  Hie  other,  they  were  only  so  to  the  extent 
of'  stssdts.  Wigley  v.  Ashton  (a).  ^  Exectitors  are  liable 
personally  on  a  promissory  note  drawn  by  them,  as  execu- 
'  tohi,  Child  V.  Mottins{b) ;  because  it  is  a  new  conti^t  on 
their  part,  to  which  their  testator  was  no  party.  In  eveiy 
case  in  which  it  has  been  held  that  executors  might 
bo  chained  in  their  representative  character^  it  will  be 
found  that'there  was  an  obligation  on  the  part  of  the  tes- 
tator, arising  Irom  an  actual  or  implied  contract  of  his  own. 
The  assets  cannot  be  bound  by  a  new  contract  of  ihe  exe- 
cutor, entered  into  after  the  testator's  death  ;  for  the 
exOcutor  has  no  power  to  make  the  testator  contract,  as  it 
were,' a  new  debt ;  it  is  the  duty  of  the  executor  to  pay  the 
debts  owing  when  his  testator  died,  and  if  he  contracts 
fVesh  ones,  he  must  be  personally  responsible  for  them. 
Upon  these  authorities  and  principles,  it  seem&r  clear  that 
the  first  count  charges  the  d^ndants  personally,  and 
would  sustain  a  judgment  de  bonis  jpropntV  only,  and  ther^ 
fore,  cannot  be  joined  with  the  third  count,  which  charges 
them  in  their  representative  character,  flhd  would  require 
a  judgment  de  bonis  testatoris.  Then  the  second  count, 
which  is  for  money  had  and  received,  is  clearly  open  to  the 
same  objection  ;  and  so  decisive  are  the  authorities  upon 
this  point,  that  it  seems  unnecessary  to  argue  it  upon 

(a)  3  Bam.  &  Aid.  101.  (fr)  5  J.  B.  Moore,  282, 2  Bred. 

&Bingh.  460,  S.C. 
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principle.  J2oie  v.  Bowler  (a)  ;  Jennings  v.  Newman  (fi) ;  1827. 
Brigdon  v.  Pjorkes  (c) ;  Powell  v.  Graham  (df) ;  2  Wms. 
Swad.  1 17  d.  It  musti  iodeed,  be  admitted,  that  there  aie 
caaes  in  which  it  has  been  held  that  executora  might  sue, 
88  such,  for  money  had  and  receiyed,  money  paid,  and 
money  lent;  Petrie  t.  Haumty  (e) ;  CockerUl  y.  Kynas-' 
torn  if) ;  Ord  v. .  Fenwick  (g) ;  Webster  v.  Spooner  (A) ;  but 
even  ia  those  cases,  the  distinction  already  pointed  put 
between  contracts  made  by  executors  after  the  death  of 
their  testator,  and  those  made  by  the  testator  himself,  in  his 
life-time,  ia  attended. to ;  and  in  one  of  them  {Petrie  ▼. 
Hamunf)  it  was  expressly  held  that  a  plaintiff  cannot  join 
in  the  same  declaration,  a  cause  of  action  as  executor^  with 
another  which  accrued  in  his  own  right.  The  older  cases 
apon  the  subject  proceed  upon  the  same  principle,  and  in 
oneof  thena  thesamedistinction  is  laid  down  with  great  clear- 
ness, with  leference  to  the  question  of  costs.  In  Nicola*  v. 
KilUgrew  (t),  the  rule  was  thus  laid  down  by  Treby,  C.  J., 
and  Poweilf.3.  "  In  all  cases  where  an  executor  or  a^mi- 
.  nistmtor  aues  for  a  debt  or  other  thing  belonging  to  the 
testator,  8(c.,  and  grounds  his  action  upon  the  same  con- 
tOLCtthat  was  to  the  testator,  he  shall  not  pay  costs  if  he 
fail  in  the  suit ;  but  if  he  grounds  his  action  upon  a  contract 
expressed,  or  by  implication,  and  operation  of  law,  which 
accrues  to  him  after  the  death  of  the  testator,  there  the 
action  lies  in  his  own  name,  and  the  naming  him  executor, 
&c.,  is  void,  and  he  shall  pay  costs."  Then  as  both  the  first 
counts  would  sustain  a  judgment  de  bonis  propriis,  they 
cannot  be  joined  with  the  third,  which  being  for  money 
due  from  the  defendants,  as  executors,  upon  an  account 
stated  with  them,  as  such,  will,  according  to  the  case  of 
Powell  y.  Graham  (%),  support  a  judgment  de  bonis  tcsta- 
toris,  only.    It  may  be  contended  on  the  other  side,  that 

(a)  1  H.  Bl.  108.  {/)  4  T.  R,  277. 

lb)  4  T.  R.  ^47.  (g).  3  East,  104. 

(0  2  B.  &  P.  424.  (*)  3  Barn.  &  Aid.  360. 

.{d)  7  Taunt  580, 1  J.  B.  Moore,         (•)  1  Lord  Raya.  437. 
305,  S.  a  ik)  7  Taunt.  580, 1  J.  B.  Moore, 

(e)  3  T.  R.  659.  305,  S.  C. 
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1 B99.        Rote  Y.  Mowkr  (ja),  and  Sfigdm^v.  Parket  (£)»  ^am^ 

^^^*     warranting  the  position  that  on  sueh  a  coiiBt  thoidcCead- 

V.         ants  may  be  held  peraona%  liable.    Bat  Gibb$,  C.  J.,  in 

his  jadgiaeat  in  Powell  t.  Gruham,  meets  that  diffioalty^ 


and  recoxtciles  these  apparently  opposite.  c«ses>  for  he  says, 
*'  Where  the  money  was  dne  from  them  only  as  execatoiSi 
as  having  been  received  by  their  testator,  there  the  jadg- 
ment  would  be  de  bonis  testatorU;  but  if  the  money-  a^ 
counted  for  had.  been  received  by  themselves,  aUhottgh:a8 
executorsi  there  it  would  be  a  new  contract^  whieh  would 
render  them  personally  liable."  Secondly,  even  if  there  is 
no  mi^oinder  of  counts  here^  still  the  declaration  is  bad, 
fo9  not  shewing  upon  the  face  of  any  one  of  the  cousis  a 
sufficient  consideration  for  the  alleged  promises  1^  the  de* 
feodantB*  The  defendants  are  sued  as  executors^  and  to 
render  them  personally  liable  for  a  debt  due  from  them  as 
ezequtorsi  there  must  be  a  sufficient  considenution  aUeged 
in  the  declaration.  The  words,  a$  ex€ctUor$,  cannot  be 
rejected  as  sin^umge  (c) ;  and  the  veiy  natum  of  the  only 
debts.  whic)bk  could  be  due  from  the  defeadantSi  as  exemi* 
toes,  in  the  form  described  in  the  declaration^,  shews  cleaiiy 
that  the  plaintiff  has  no  cause  of  action  at  law,  and  that  his 
only  remedy,  if  any,  is  in  equity.  ,       .       ,        . 

Jessopp,  contrd.  There  is  no  misjoinder  of  counts  here, 
for  the  same  plea  of  pleni  administravit  might  be  well 
pleaded  to  them  all.  It  was  decided,  in  Ord  v.  Fenw'uk  (d), 
that  a  count  on  an  assumpsit  to  the  plaintiff,  as  executrix, 
for  money  paid  by  her  to  the  defendant's  use,  might  be 
joined  with  another  count  on  promises  made  to  the  testator ; 
and  the  same  rule  ought  to  apply  in  actions  against,  as  in 
actions  by,  executors.  It  is  admitted^  that  it  has  never  been 
decided,  that  a  count  for  money  paid  to  the  use  of 
an  executor,  as  executor,  cannot  be  joined  to  another 
count  for  inoney  due '  from  an  executor,  on  an  ac- 
count stated  with  him  as  executor;  and  in  Powell  v. 

(o)  1  H.  Bl.  109.  '  Et  vide  (c)  See  Com.  Dig.  Pleader,  C. 
Stdt  V.  AtkkUdny  ih.  102.  29 }  Bsc.  Abt.  Pleas,  1. 4. 

(6)  3  B.  &  P.  424.  (d)  3  East,  104. 
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Gfsdbmf  "wlitte  cfl  tbe  ot^  n^h  llie  flubf^t  Vere  w-  iBtr. 
▼ieipeii  jaadj  a#it  sl^idd  sedm;  recottdled,  Otbbg,  O.  J»,  AsH^r 
Baid,  i^^Aoonnt'cAi  n  pivAifee  tnfide  by  the  defentfaiit  afl  ^' 
exumUar,  ha»  no  fiMM  faitber  to  charge  the  defedddht  than 
a  erant  <Dn  a  pciMiiise  of  the  teMiter.  In  several  GaBeH,  the 
deAndant  has  been  charged  as  promising  a^  executor/ and 
yet  he  haa  been  held  liable  de  bonis  praprik:  bat  that  is, 
beeanae  in  tfaoee  eases  the  natnre  of  the  debt  has  bete 
sooh^as  necessarily  made  the  deAsndant  liable  de  ionb 
pt&prUs.  For.  example,  ^ere  there  has  been  a  connt 
agatnsi  him  for  money  had  and  received  by  him  as  execu- 
tor, if  be  reoeiires  die  money,  be  must  be  personally  fiabk. 
So,  of  money  lent.  So;  of  money  due  on  an  account  stated. 
But  this  proposition  must  be  confined  to  the  case  of  an  ao* 
count  staied  of  money  received  by  himlMlIf  personally.  If 
this^istinelion  be  attended  to,  it  preseihres  all  the  caSiss 
fsom  the  cliarge  of  inconsistency.  Every  case,  though  ap- 
parently discrepant,  nmy  be  reconciled  in  this  mode." 
Here  Ike  count,  on  an  iloeount  stated,  evidendy  applies  to 
mcmey  received'  perBdnally  by  the  defendants ;  for  it  is  for 
money  in  which  the  defendhnts,  as  executors;  w^re  iti-' 
debted  to  the  plaintiff,  on  an  aocoimt  stated  with  them  t» 
executors,  of  monies  due  from  them  as  execntore;  thero- 
fore  they  are  personally  liable  on  that  count :  and  if  so, 
then,  on  the  authority  of  that  case,  it  would  seem  to  follow, 
thdt  the  fir  t  two  counts  of  this  declaration,  wbichi  it  is 
contended  <  n  the  other  side,  charge  the  defendants  per- 
sonally, ma^  well  be  joined  with  the  third. 

Lord  Tbnterdrn,  C.  J.— I  am  of  opinion  that,  the 
Court  must  pronounce  judgment  for  the  defendantSj  on  the , 
<lemurrer  in  this  case.  To  the  last  connt  of  this  declaration^ 
the  plea  of  pkni  adminisiravit  would  clearly  be  a  good 
plea ;  and  that  count  would  as  clearly,  support  a  judgment 
de  bonis  tesiatoris :  the  question  is>  wtietber  the  other 
counts  are  so  framed,  that  they  can  properly  be  joined  with 
the  third.    If  it  were  necessary,  on  the  present  occasion^ 


ASHfrV 
V,  . 
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i82f.  to  decide  thai  question  witk  reference:  to  the  first  oonnt,  I 
dioald  feel  great  difficulty  in  saying  that  the  objection 
made  against  it  ou^st  to  prevail ;  for,  as  at  present 
advised/ 1  strongly  incfoe  to.  the  opinion,  that  the  count  is 
good ;  thiit  it  would  sustain  a  judgment  de  bonis  tesieioris, 
and  that  j>/eii^  admimstravit  might  be  well  pleaded  to  it. 
But  it  is  not  necessary  to  come  to  any  decision  upon  the 
^  finsi  count;  because  the  authorittes  shewing  that  the 
second  count  cannot  be  joined  with  the  third,  are  bo 
numerous^  and  so  decisive,  that  I  feel  it  impossible  to 
get  over  thefen.  If  die  question  as  to  the  second  count 
•were  res  Integra,  I  am  not  prepared  to  say,  that  I  should 
Express  the  same  judgment  upon  it  ais  I  am  now  ex- 
pressing ;  but  I  do  not  feel  myself  at  liberty  to  overrvde  the 
Current  of  authorities  upon  the  subject.  The  second  coant 
clearly  charges  the  defendants  personally^  and  the  plea  Of 
fhrA  administramt  would  be  no  answer  to  it:  and  then, 
according  to  decided  cases-^for  I  give  no  opinion -of  my 
own  upon  the  point-*it  cannot  be  joined  with  the  diiid 
eount,  which  charges  the  defendants  in  their  representa- 
tive character.  Upon  that  short  ground,  therefore,  we  are 
bound  tp  hold  that  this  declaration  is  bad,  and  that  the 
defendants  are  entitled  to  judgment. 

Bay  LEY,  J. — I  do  not  know  how  to  get  over  the 
authorities  in  favour  of  the  defendants  in  this  case:  other- 
wise I  should  be  strongly  disposed  to  say  that  all  these 
counts  are  good.  My  reason  is  not  convinced  by  the  de- 
cisions the  other  way ;  but  they  are  so  strong,  that  I  feel 
myself,  however  reluctantly,  bound  by  them. 

'HotrBOYD,  J.,  concurred. 

LiTfiBDALB,  J.-^I  have  considerable  doubt  whether 
the  first  count  is  not  good ;  but  as.  the  second  is  bad, 
according  to  all  the  iiuthorities,  our  .decision  need  not  go 
beyond  that :  and  I  confess  that  it  seems  to  me  the 
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antfaofittes  are  bo  far  lidit ;  for  I  do  not  see  bow  thi3  ^^^• 

second  coon^  wMeh  dmifies  the  defendants  ]>er80DaIly,  can  asbvt 

be  joined  widft  the  thinly  which  charges  them  as  repr&*  «. 
seotatiTes  merely* 

Judgment  for  tbci  defendants^  on  demnrrer  (n). 

{i^  And  iee  Fmmt  r.  Aurtm,  81$ ;  AUdnt  v.  JEBi!^  Cowp.  384 ; 

C(^.Stiz-  332;  IFJipe^  ▼,  Col^  Broum  y.  I>UKm,  i  T.  B.  276; 

lier^  ib.  406 ;  Herrenden  v.  Po^  GoldthwayU  v.   Pefrie,  5  T.  R. 

flifr,  Bob'.  88;  Scott  ▼.  Sfevew,  234,   Ram  t.  fit^Aes,  7  T.  R. 

1  tSitt;  89;   Dmr  y.  Beyneri  2  850,  n;  iroyral/y.lbiii^  Peake,N. 

Ley.    8^    FbrA   y.    Stefita^  t  P.  C.  7S  ;Ctttkerwoodr.  Chabmi, 

SanAd.  210  s  Jenk.  296,pL49;  2  D.  &  R.  271,  1   B,&C.  151. 

WaUU  y.   LewUy  2  Ld.  Raym.  Com»  Dig.  Adminisiration,  B.  14, 

1215 ;  BettMY.  MitcheU,  10  Mod.  15,  Pleader,  2  B.  2;  ToUer,459. 
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vy ASE,  against  defendant,    ope  of  the  trustees  of  the      Trustees  of 
roads,    in    a   parish   in   the    county   of    Montgomery,  road  ue  not 
for  negligently  conducting  the  alteration  of  one  of  the  1**^^6  »nda- 
public  roads  witbin  the  parish ;  whereby  plaintiff  fell  from  injury  occa- 
one  part  of  the  road  to  another,  and  broke  his  leg.    The  JJ^iiinJe^of 
declaration  contained  two  counts ;  one,  charging  the  de-  contractors,  or 
fendant  as  trustee,  and  the  other  not.     Plea,  not  guilty,  pWed  u^er 
and  issue  thereon.    At  the  trial  before  Warren,  C.  J.,  and  ^^^>  *^  ^^ 
Jenns,  J.,  at  the  last  great  sessions  for  the  county  of  of  public 
Montgomery,  the  case  was  this  :— The  defendant  was  one  J^^f  ^^ 
of  the  trustees  under  the  General  Turnpike  Act,  3  Geo.  4,  they  person- 
c.  126,  of  the  roads  in  the  parish  in  question.    The  road  in  TnUiemanaTO- 
question  crossed  a  hill,  which  the  trustees  having  deter-  mentofthe 
mined  to  lower,  by  cutting  down  the  upper  part,  and  filling      what  de- 
up  the  lower  part  with  the  materials,  had  contracted  with  ^'^^^^^ 
certain  persons  to  perforAi  the  work.    The  contractors  had  ference  would 
accordingly  commenced  this  work,  by  cutting  down  one  d«S^  kT" 

liable ;  Quarre. 


18^  >    Bide  of  the  upper  pM  of  the  ipaA^  leaving  ^ha.oUif^fidB 
HuMFHMYs  ****** ofigJBial et«te« for tbe«pui|iQ8ef of t|fi%4;  l^ere^wjtf, 
^^«»  oonaeqBeDtljr,  a  preeipiee  gC  seren^  fipt^li  Mg^  ^m  J^* 

level  of  OQe  9ide  of  tbe  foad  to  tha4  of.  tbo  plibfffi  MI^^V^ 
pdKtig  or  feooe  0f  any  deecnptioii  wmftffo%ii,\>0t9ffm 
thea»>  The  plmtiff  was  tf^ktifmJHb  hff>wi/tm^Mi^^mf^ 
mgf  along  tbe  public  pifrt  of  tlie  B9ad,*wheii^  itf^xscpBe- 
qoeaoe  of  tbe  dadi;ne«i»  a«d  the  ivwt  of  a  fen^e^ .  b^.>£^ 
oirer  the  pteeipice,  and  broke  hia^  leg ;  and  to*  teener 
damages  for  tUs  injury,  tbe  aetioki  was  brobgbt^  It  ap^ 
peaiad;thftt  the  defendant  lived  wUhia.SOQy^rdaipf;^ 
spot  where  tbe  >  work  was  going  on^  aftd  wheoe  the  accident 
happened ;  that  he  was  generally  on  the  spot,  ovedodong 
the  progress,  of  tbe  work«  twioe  in  every  we^ ;  tiiat  he  )^ 
OooasionaHy  given  aome  difectaons  respecting  the  work; 
aai^^  that  he  bad  been  heaid  to  4ell  the  wotkoieii  to  ufe 
every- pnseaution,  so  as  to  make  the  road  safe  for  tbe 
pvUie.  Upon  tUs  evidence,  tbe  learned  Judges  were  ef 
opimion,  that  the  aoUon  was  not  maintainable  ageiost  the 
defistadant  as  one  of  the  trustees  of  theroad,  but  ought  to 
have  been  brought  against  the  contiactors.  They  thti?- 
foie  directed  a  nonsuit  f  but,  in  order  to  save  tbe  expense 
of  a  second  trial,  hi  case  the  Court  should  think  the  de* 
fendant  liable,  they  directed  the  jury  to  say^  whetber^th^ 
were  of  opinion  that  there  was  negligence  on  the  pert  of 
the  defendant,  and  to  assess  the  plaintiff  *s  damages*  The 
jury  found  ''  negUgence,*'  but  without  saying  in  whamswad 
assessed  the  plaintiff's  damages  at  40/. ;  and  the  plaintiff 
then  submitted  to  a  nonsuit,  haviog  leave  to  mov^lio  enter 
a  verdict^  with  40L  damages. 

Corbet^  ndw  asoved  accordingly*  The  nonsui^  was 
wrong.  There  vraa  quite  sufficient  evidence  of  the  de- 
fondant's  iaterfenance  in  tbe  managenient.  of  the  wi^rk,  to 
make  him  liable,  as  one  of  the  trustees,  for  any  injury 
occasioned  by  negljgence  in  the  performance  of  the  work : 
and  the  jury  have  found  that  there  was  such.i^egligence; 


bj^KMh'tbey  ilflisl  hate  ttMiit  negl%fBe9  in  i^^^^  i*^' 

<krf«."^  pLAW»  JVjWif^itei,  O*  1.  Thaw  iras  ao  ^ndenee'  ^^^^ 
dHit^ttte  dilf^MaiH;  etnplbjrM  tiki  eoiMactDniror  tbe  perioMt  "^ 
fvte'lMriialhf  pidrfcMoed  Ad  wmit ;  and  llie  endeiioe  of  Ua 
iiitelftftMice"hi  the  ttaaagMmit  of '  tb^  waric  w«b  exoaikU 
iiigly''B%hli}^'It  ^vai9  imv«d  that  the  defeadMt  lurod* 
tflate  to  the  spot^— that  he  constastly  inapecttd  the  pro«> 
greaa  of  llie  Wdrk  twiee  a  week— that  he  oeoariemfiy  gatar 
directions  to  the  workmen,  and  that  he  caatioBed  theoi'ta' 
aee  e^ery  precaution  to  make  the  road  safe  for  the  pablic. 
Surely  that  is  soffieient  evidence  of  his  interferance  to 
tand^  him;  as  a  trustee,  liable  for  negKgenoe  in  Ae  per- 
fondasfce  ct  the  work.  It  was  held,  in  HM  t.  Smith  (a), 
6m  the  elerks*  to  conuafsnoiiersi  aader  a  lighting  and 
piinn^  act;  entrusted  with  the  eondaot  of  public  woilca» 
w^e  'not  liable  in  damages  for  an  injurf,  occasioned' b]r 
Ae-negli^aee  of  artMceia  and  laboorers,  employed  nkttt 
tiiMrMtbority ;  and  inJBoAoaT.  CrmMtr  (A);  that wlieia 
tmiteas  under  the  General  Turnpike  Act,  3  Geo.  4,  c.  126^ 
by  improving  the' coane  of  a  ptfUtcroad/  Imd  efl^ted  a 
oonaetiuential  injury  to  a  private  individual,  whose  estate 
abutted  OB  the  road,  they  were  not  liable  to  an  action :  but 
thtf  deeteon  in  both  those  cases  proceeded  upon^the  ground; 
Aat  the  defendants  had  not  been  guilty  of  any  negfigence 
or  miafeaasanee  themselveB ;  whereas,  here  the  jury  have 
found  expreuly,  for  their  verdict  could  have  no  other  meaik* 
iftlgi'that  the  defendant  was  guilty  of  negligence.  Hiose 
Mim,  therefore,  do  not  apply  to  the  present.  {Bajfley,  J. 
This  action  charges  the  defendant  as  upon  a  eoaunob  law 
obligation ;  whereas  his  obligation  is  a  special  one,  imposed 
by ''a  paitioalar  "aict  of  partiament.  The  defcndant;  at  a 
trustee' of  the  voads,  bad  a  public  doty  to  perfoitn,  and  is 
not  liable  for  the  n^ligeaeeT  of' those  who  ai^  employed 

j^4|)9  J.B^Moore,226,2BiDgh.     703,  S.  C.     And    see  Harris  y. 
156^  S.  C.  Baker,  4  M.  &  S.  27. 

(^4D.  flcR.m,  3  B&C. 
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under  him  in  the  perfonnance  of  that  duty.]    That  is,  an- 
HoMraBBYs   <loabtedlyi  the  law  with  tespect  to  paUjp  officers,  if  they 
V-  merely  employ  others  ta  petlbrm  public  works  under  th.em  i 

but  here  the  defendant  himself  interfered  in  the  conduct 
and  management  of  the  woik }  and  hairxng  chosen  to  in- 
terfiere  at  all,  he  wa^  bound  to  extend  his  interference  so 
ftr  as  to  see  that  proper  means  ware  taken  to  insure  the 
safety  of  the  public  ;  and  not. haying  done  so,  he  has  been 
personally  guilty  of  negligent,  and  is  personally  %Me  for 
the  consequences. 

.  Lord  TaNTERDJSKf  C.  J. — ^Assuming  that  the  defendant 
did  not'personally  interfere  in  the  management. of  the  work, 
the.  case  of  Hall  v.  SmUh  (jq)p  is.  decisive  .to  shewvtbat  he 
is  not  liable  in  the  present  action ;  and  I  think  the  CYidence 
of  his  interferi^nce  is  far  too  slight  to  take,  this  case  out  of 
the  general  rule  laid  down  in,  that  and  other  eaaes  on  .this 
subjects  I  am,  iherefore,  of  opinion,  that  we  ought  not  to 
grant  the  rule  prayed  for. 

..  Bayley,  J. — I  am  of  the  same  opipicm.  I  cannot 
admit  that  the  negligence  in  this  case  has  been  brought 
home  to  the  defendant;  the  finding  of  the  jury  on  that 
point  is  very  equiyocal :  the  contractors  for  the  perform- 
ance of  the  work  were  the  proper  persons  to  have  been 
sued. 

.  The  other  Judges  concurred* 

Rule  refused  (J). 

<a) 9  J.  B.  Noore, 330, 2  Bingh«         (6)  An«  see  NkM$<mY>  JMbim- 
1$6,  S.  C.  fey,  is  J&^t,  384. 

0    yli.    ;^^. 
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Watson  v.HoMB  (a).  .     .   * 

V-^PVENANT  by  plaintiff^    as  assignee,  of  the  )eQsee«.     Demise, by 

against  defendant,  as  lessor,  of  certain  premises,  demised  ^a'conr^a tenn 

by  iea^e,  of  the  9th  of  March,  1819,  from  defendant  to  one  of  years,  at  the 

Preni2ergfi5^  for  a  term  of  18^  years,  and  by  him  assigned  aj|^  ^th  asti- 

tp  pkintifT,  in  which  defendant  covenanted  to  pay  all  rates  pulatioo  that 

"^  lessee  should 

and  assessments  then  already  charged,  or  to  be  charged^  not  build  upon 

upon  or  in  respect  of  the  demised  piece  or  parcel  of  ground,  **»  -^^^T'  ^ 

or  any  part  thereof,  during  thQ  continuance  of  the  said  of  lessor.  Co- 

tenn,  or  any  renewed  term,  or  upon  the  lessee  or  assignee  ^rto  pay alT 

in  respect  thereof.    Pleas,  after  setting  out  the  lease  on  ^^es,  then 

oyer ;  first,  non  est  factum.    Second,  that  Prendergast  did  ^  ci^^  np. 

not  assign  the  lease  to  plaintiff.    Third,  that  nothing  be-  ^°'  ®'  *!*  !f" 

•',*',  spect  01,  tu6 

came  due  for  rates  or  taxes  charged  upon,  or  in  respect  of  land.   Lessor 

the  piece  or  parcel  of  ground  so  demised,  pr  :upon  plaintiff  J|^^^^ 

as  assignee  in  respect  thereof.    Fourth,  that  no  taxes  or  cense,  of  even 

rates  were  charged  upon,  or  in  resect  of  the  said  demised  lew^rleswe 

piece  or  parcel  of  ground,  or  upon  plaintiff  as  assignee  in  ^  build  on  the 

respect  thereof,  at  any  time  after  the  assignment  thereof  were  erected, 

to  plaindff.    And,  fifth,  that  defendant  had  paid  all  rates  ^^^J^^ 

and  taxes  charged  upon,  or  in  respect  of  the  said  demised  estate  was 

ground.      Issues  on  all  the  pleas.      At  the  trial  befove  ^!^J  ^™^ 

Littkdale,  J.,  at  the  Middlesex  sittings  after  Michaelmas,  the  amount  of 

term,  1826,  a  verdict  was  found  for  the  plaintiff,  damages  i^  pro^lt^. 

5/.  1«.  6c{.,.with  liberty  to  him  to  move  to  increase  th^  Held,  that  les- 

*  sor  was  liable 


iproi 
eld,  t 

damages ;  and  upon  such  motion  being  afterwards  made«  for  the  s^ount 
the  Court  directed  the  facts  to  be  stated  in  the  following  ^^^  ^^^ 

case:  rentof79/.12«. 

.  By  indenture  of  lease^  dated  9th  March,  1819,  between  S^'^^oSS^'*' 

defendant  of  the  first  party  plaintiff  of  the  second  part,  and  calculated  up- 

L.  Prendergast  of  third  part,  defendant  demised  to X.  P.  ^vaiueof the 

all  that  piece  or  parcel  of  ^ound,  situate,  8ic.,  habendum  ^°^'^^* 

for  18|  years,  from  25th  March  then  next,  at  the  yearly  erection  of  the 

'  buildings. 
(«)  This  case  was  decided  at  the  sitting^  6^ore  term,  but  the  BISS.  was 
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rent  of  79/.  12s.  6d.,  which  the  lessee  covenanted  to  pay 
'^  without  any  deduction  whatsoever,  except  for  taxes, 
charges,  ratjBs,  and  assessments,  charged,  or  to  be  chaq^ed 
upon,  for,  or  in  respect  of  the  said  piece  or  pascel  of 
ground,  and  paid  by  the  said  L.  P.,  or  his  assignB ;  '*  and 
then  the  lessee  covenanted  that  he  would  not  without  the 
previous  consent,  in  writing,  of  the  defendant,  erect,  or 
suffer  to  be  erected,  any  messuage  or  tenement,  or  othw 
building^,  upon  the  demised  premises. 

The  defendant's  covenant  as  to  taxes,  upon  which  the 
action  was  brought,  was  as  fdlows : — "  And  also  that  he 
the  said  W.  Home,  bis  executors,  administrators  and  as- 
signs, shall  and  will  bear,  pay  and  discharge,  as  well  the 
land  tax,  as  all  other  taxes,  charges,  rates,  assessments, 
and  impositions,  parliamentary,  parochial,  or  otherwise, 
already  charged,  or  to  be  charged,  upon,  or  in  respect  of 
the  said  demised  piece  or  parcel  of  ground,  or  any  part 
diereof,  during  the  continuance  of  the  said  term  hereby 
granted,  or  any  renewed  term  or  terms  to  Be  granted,  or 
upon  the  said  L.  P.,  his  executors,  administrators,  or  as- 
signs, in  respect  thereof. 

On  the  said  9th  March,  1819,  the  defendant,  Ht  the  time 
of  executing  the  lease,  signed  a  licence  or  consent  for  the 
plaintiff  to  build  on  the  demised  groutid,  as  follows  :^-***  I 
consent  that  Mr.  L.  P.,  shall  be  at  liberty  to  build  upon 
die  piece  of  ground  demised  to  him  by  indenture,  diited  9th 
March,  1819,  to  the  extent  of,  and  consistently  with  the 
Specification  and  plan  hereunto  annexed.  W.  Home ;  ** 
end  afterwards  fourteen  messuages  were  built  thereon'  ac- 
cordingly, at  an  expense  of  upwards  of  2,600/.,  atfd  to 
each  of  those  messuages  is  attached  a  garden,  being  respec- 
tively part  of  the  demised  ground :  the  whole  of  the  houses' 
let  at  rents,  amounting  together,  to  684/.,  but  subject  Co 
risk  of  tenant's  taxes,  repairs,  and  all  outgoings,  which  are 
paid  by  the  plaintiff. 

In  the  year  1819,  the  lease  was  duly  assigned  to  the 
plaintiff. 
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.  Tba  pl«(f(pBtifl^  fibunaiii  raapeot  pf  the  foUowin^  "iwioekid        is^r. 
late^!*  wbieb  he  paid  ia.tbe  maaner  after  atated.    From 
Cbmpaaam  .1821,  to.  Michadiinas  1824,  1622.  ISs.  6dL,  ftr 
2i  yeaoiy  tu.,  the  poor,  and  chiiroh  rates,  the  paring  aad 
vatch  xafee.  and  the  sewers*  rate* 

..Bj[tha  looejl  af^f^.of.  22  Geo^  2,  c.£0>  •.23,  ju)d42 
pA)..3^  c.  1^»  8*  :^  tb#  watch  aqd  paving  reteaaiaeheiged 
iffpa  the  oi^opier  of  any  messuage,  8uv  By  the  local  aet 
of  63  Geo.  3,  c.  112,.s..45,  the.  ppor  and  chis^h  rales 
a|e  also  charged  upon  the  inhabitants  and  oeoopiers ;  but 
by  fiu.64  of  the  hat  act,  the  trustess  under  that-act,  4Hid 
t]ie  tmstec&i  under  the  before  mentioned  paving  ant,  tie 
en^powjered  jointly,  to  compound  for  all  the  above  tales 
iflt|i,  landlords,  where  the  premises  riiall  not  exceed  18/« 
p^annnm»-or  where  the  houses  are  let  inlodginga.  The 
lew^rs'  rate  ia  assessed  by  the  64  Geak  3,  o«21Q,  ss^  7,6, 
apd  is  directed  to  be  charged  up(m  the  ocoupier,  and  ellowad 
faj.the  landlord. 

.  Immediately  after  the  fourteen  houees  wero  eompbtadj; 
apddie  gardens  fenced  ia,  Frptdtrgasi  tba  kesee,taad 
afterwards  the  plaintiff  as  his  assignee,  under  Ae  63  fiiiso* 
3,  c*.  112,«ai  64,  entered  into  a  compobtion  for  payment  of 
the  poor  and.other  paipchial  rates  and  asseesmenlafin  the 
hauaeiB  and  .gardens ;  and  the  same  were  compounded  for 
at^on  aveiage  of  121.  for  eachy  making  an  aggregate  sum 
foe  the  whole,  of  ^68^  per  anmum.  The  plaintiff  psoved 
that  he  had  paid  the  taxea  and  rates,. ;in  respect  of  due 
houeeaand  fputdens,  from  Chnstmaa  1921»  to  Michadimas 
1824,  amounting  to  162t  16>«  Qd.,  being  for  2}^  yeaisupoa 
the  aaid  sum  of  168/.  so  compounded  for ;  and  he  sedRafto 
recover,  the  proportion  <tf  the  said,  sum  of  152L  ld<.  Gdi, 
to  be  calculated  upon  the  aumof  79L  12f.  6d.,  the  rent  se- 
served^bythelease^  thus, "  As  168/.  i|»  to  bear  162/.  16s«6cl., 
89.79^  i^.&i.  is  to.  bw  72/..7JW"  It  was  proved  that 
the  defendant,  before  the  lease  to  Prendergtuty  had  been 
rated  .fof.,ti^^ipdH>1i  of  .^e  land,  ^bcmi  fifteen  aoses,  of 
which  the  land  in  question  formed  part«  and  three  mes* 
VOL.  I.  o 
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1827.  suages  standing  thereon,  at  200/.  per  annum ;  and  that 
after  the  defendant  had  let  off  the  land  in  question,  the 
assessment  on  him. had  been  reduced  to  180/.  per  annum, 
in  consequence  of  his  having  so  underlet  the  land ;  but  it 
being  also  proved  that  land  unbuilt  upon  was  generally 
rated  at  5/.  per  annum  per  acre,  which  for  the  land  in 
question,  admitted  to  be  I J  acre,  would  be  only  5/.  125. 6(2., 
the  learned  Judge  directed  a  verdict  for  5/.*  Is.  6d.  only, 
being  the  proportion  of  the  said  rent  of  5/.  12s.  6d. :  thus, 
''  As  168/.  is  to  bear  152/.  15s.  6d.,  so  5/.  12s.  6d.  is  to 
bear  5/.  Is.  6J."  Should  the  Court  be  of  opinion  that  the 
plaintiff  ought  to  be  allowed  to  increase  the  verdict  only  to 
the  rates  on  the  20/.  allowed  to  the  defendant,  in  conse- 
quence of  his  underletting  the  land,  the  verdict  would  then 
be  for  18/.  3s. :  thus,  "  As  168/.  is  to  bear  152/.  155.  &/., 
so  20/.  is  to  bear  18/.  3s/' 

Chiity,  for  the  plaintiff.  The  erection  of  the  buildings 
v^as  clearly  contemplated  at  the  time  when  the  lease  was 
executed  ;  for  the  licence  to,  build  was  dated  on  the  very 
same  day  with  the  lease.  One  of  the  covenants  in  the 
lease  is,  that  the  lessor  shall  pay  the  land  tax  and  all  other 
taxes  already  charged,  or  to  be  charged,  upon,  or  in  respect 
of,  the  land  demised ;  and  the  question  for  the  decision  of 
the  Court  depends  entirely  upon  the  construction  of  that 
covenant.  Now,  the  covenant  is  expressly  to  pay  all 
future  taxes,  which  must  include  all  taxes  calculated  upon 
the  improved  rent ;  and  then  the  plaintiff  is  entitled  to 
claim  against  the  defendant  the  full  sum  of  152/.  15s.  6^., 
being  the  amount  of  taxes  calculated  upon  the  improved 
rent  of  the  premises.  As  the  lease  and  the  licence  to 
build  are  dated  on  the  same  day,  they  must  be  looked  at 
together ;  and  the  covenant  must  be  construed  with  refe- 
rence to  the  licence  to  build  :  that  is,  as  a  covenant  to  pay 
all  future  taxes  calculated  upon  the  improved  value  pro- 
duced by  the  erection  of  the  buildings.  It  is  clear  that 
the  land  itself  is  more  valuable  now  it  is  built  upon  than 
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it  was  before,  and  the  increase  in  the  amonnt  of  the  i^^- 
assessment  is  not  produced  by  the  estimated  value  of  the 
houses  alone,  added  to  the  former  value  of  the  land,  but 
is  partly  made  up  of  the  increased  value  of  the  scite, 
by  its  being  so  built  upon.  It  is  expressly  found  by  the 
case,  that  the  custom  in  the  parish  is,  to  assess  land 
not  built  upon  at  5/.  per  acre,  and  that  the  composition 
for  the  land  and  houses  thereon  in  question,  is  an  aggre^- 
gate  sum  of  168/.  But  the  land  is  1^  acre  only,  the 
assessment  upon  which,  if  there  were  no  houses,  would 
be  6/.  125.  €d. ;  so  that  it  would  appear  that  the  larger 
sum  of  162/.  7s.  6d.,  is  assessed  for  the  buildings  at  some- 
thing more  than  11/.  9^.  upon  each  house,  independently 
of  the  land  and  garden  upon  which  it  stands.  It  must 
be  obvious,  however,  that  in  making  up  the  whole  assess* 
ment,  it  cannot  be  intended  that  the  buildings  shall  bear 
162/.  7s.  6d.,  and  the  land  6/.  12s.  6d.  only,  the  sum 
which  it  must  have  paid  had  not  a  single  brick  been  laid 
upon  it.  The  Court,  then,  have  to  fix  the  amount  which 
shall  be  taken  as  the  charge  upon  the  land,  in  its  new 
character  o(  land  built  upon,  which  it  is  obvious  from  the 
statement  in  the  case  pays  more  in  this  parish  than  land 
not  built  upon.  The  difficulty  is  in  fixing  the  amount, 
but  there  seems  no  good  reason  why  this  should  not  be 
the  larger  sum  claimed,  as  the  defendant  has  covenanted 
to  pay  all  rates  and  assessments,  to  be  charged  in  respect 
of  the  land ;  and  the  larger  sum  appears  to  be  a  reasonable 
proportion  of  the  assessment  upon  the  whole  premises, 
which  the  land  in  its  improved  state  ought  to  pay.  The 
case  of  Hyde  v.  Hill  (a),  does  not  apply  to  the  present, 
because  in  that  case  there  was  no  express  covenant  by  the 
lessor  to  pay,  but  the  question  turned  upon  the  construc- 
tion of  the  lessee's  covenant,  and  the  exception  therein 
of  the  words  '*  except  the  land  tax,"  which  the  Court  con- 
sidered as  merely  subjecting  the  lessor  to  pay  the  then 
land  tax,  and  not  a  larger  land  tax  subsequently  imposed 
(a)  3  T.  R.  zrr. 
o  2 
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in  conseqaence  of  the  tenant's  impiOYements.  The  case  of 
Graham  y»  Wade  {a),  also  turned  on  the  particular  terms 
of  the  deed.  Here,  however,  the  landlord  expressly 
covenants  to  pay  all  rates^  &c.,  then  chained  or  there- 
after to  be  charged,  evidently  contemplating  the  proba- 
bility of  a  larger  assessment  at  a  future  period,  which 
the  defendant  covenanted  to  discharge :  he  is,  therefore, 
liable  to  pay  the  larger  sum. 

Curwood,  contri*  This  is  entirely  a  question  of  con- 
struction, and  in  construing  that  which  the  parties  have 
put  into  writing,  it  is  necessary  to  take  into  consideration 
what  was,  acpording  to  reason  and  probability,  their  inten- 
tion at  the  time.  Trying  this  case  by  that  test,  the  land- 
lord must  be  taken  to  have  intended  to  covenant  to  pay 
all  rates,  Sic„  on  the  land,  then  charged  or  thereafter  to  be 
charged,  according  to  the  assessment  of  the  land  in  its 
then  state,  and  not  according  to  its  assessment  in  some 
future  and  greatly  improved  state.  There  are  authorities 
for  this  mode  of  construction.  In  Yaw  v.  Lemon  (6),  it 
was  held,  that  a  landlord  whp  covenants  to  pay  the  land 
tax,  and  save  the  tenant  harmless,  will  discharge  his 
covenant  if  he  pay  the  tax  according  to  the  rent  he  re- 
ceives, although  the  premises  may  be  taxed  at  a  higher 
rate.  The  act  of  granting  a  licence  to  build  upon  the 
land  cannot  operate  to  bind  the  landlord  to  the  payment 
of  rates  beyond  the  value  of  the  premises  at  the  time  when 
such  licence  was  granted.  The  case  of  Hyde  v.  HiU  (e)  is 
decisive  of  the  pVesent  in  favour  of  the  defendant ;  for  it 
was  tiiere  held,  that  under  a  covenant  in  a  building  lease 
by  the  tenant  tb  pay  all  the  taxes,  except  the  land  tax,  the 
landlord  was  liable  to  pay  the  old  land  tax  only,  and  not 
the  additional  land  tax  occasioned  by  the  improvement  of 
the  estate.    It  is  said,  that  case  does  not  apply,  because 

(fl)  1 6  East,  29.  3  Barn.  &  Aid.  647 ;    Whitfield  v. 

(6)  1  Wile.  21,  2  Stra.  1191,      Broadwood,  2  Stark.  N.  P.  C.  44a 
S.  C.     And  see  Watwn  v.  Atkins^         (c)  3  T.  R.  377. 
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there  was  no  express  covmant  there  by  the  landlord  to 
pay,  as  there  is  here ;  but  the  distinction  between  the  two 
cases  is  merely  imaginary :  for  the  exception  ^out  of  the 
tenant's  covenant  threw  the  liability  for  the  excepted  tax 
upon  the  landlord,  as  mnch  as  an  express  covenant  to  pay 
that  tax  ooald  have  done,  and  was  in  real  substance  and 
efiect,  a  covenant  by  the  landlord  to  pay  the  land  tax. 

Baylbt,  J. — It  has  been  truly  stated  on  both  sides 
that  this  case  presets  a  mere  question  of  construction  of 
a  particular  covenant  in  a  lease.  That  covenant  is  by  the 
lessor,  and  is,  that  he  shall  pay  all  taxes,  &e.y  already 
charged f  or  to  be  ^rged,  upon  or  in  respect  of  the  land 
demised,  during  the  continuance  of  ilie  term  granted  by 
the  lease.  The  covenant  refers  to  the  lease,  and  the  lease 
contains  a  reservation  of  an  annual  rent  of  79/.  12^.  6J.y 
and  a  stipulation  that  the  lessee  shall  not  build  upon  the 
land,  without  the  written  licence  of  the  lessor  so  to  do.  The 
lessee,  therefore,  admits  by  the  lease,  that  the  land,  in  its 
then  state  at  the  period  of  the  demise,  without  any  building 
whatever  upon  it,  is  worth  the  annual  rent  of  79/.  12;.  6d, ; 
and  the  one  party  agrees  to  pay,  and  the  other  to  re- 
ceive, that  particular  amount  of  rent.  Taxes  might  im* 
mediately  have  been  imposed  according  to  that  amount, 
taking  that  as  the  value  of  the  land ;  and*  then  the  ques- 
tion would  have  been,  whether  when  the  value  of  the 
land  was  increased,  the  landlord  should  pay  taxes 
in  proportion  to  the  amount  actually  paid  to  the  pa- 
rish, or  in  proportion  to  the  amount  of  taxes  calculated 
according  to  the  increased  value  of  the  land.  The 
covenant  is  to  pay  all  taxes  then  charged,  or  to  be 
charged.  At  the  time  when  the  lebse  was  executed,  taxes 
were  imposable  only  in  proportion  to  the  then  value  of  the 
land,  namely,  79/.  125.  6d,  per  annum*  Ghreat  improve- 
ments are  afterwards  made  in  the  land,  by  the  erection  of 
buildings  upon  it ;  and  then,  as  it  seems  to  me,  the  lessee 
was  entitled  to  claim  from  the  lessor,    not  the  entire 
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amount  of  taxes,  calculated  upon  the  entire  improved 
value  of  the  premises,  but  the  amount  of  taxes  calculated 
according  to  their  value  at  the  date  of  the  demise,  namely, 
the  79/.  125.  6J,  rent.  It  appears  to  me,  that  all  the  cases 
bearing  upon  this  subject  have  proceeded  upon  that  prin- 
ciple; namely,  that  a  landlord  who  covenants  to  pay 
taxes,  is  to  pay  them  in  proportion  to  the  rent  he  receives, 
and  no  more ;  and  that  if  the  taxes  are  increased,  by  im- 
provements upon  the  premises  which  enhance  their  value, 
the  tenant  is  to  pay  such  increase.  If  that  is  the  correct 
rule,  the  Itodlord  in  this  case  is  liable  for  the  taxes  calcu- 
lated upon  the  original  rent  and  value  of  the  land, 
79/.  128.  6d.,  and  no  more ;  and  the  damages  must  be 
increased  in  that  proportion,  whatever  that  proportion 
may  be. 

HoLBOYD,  J.,  and  Littlbdalb,  J.,  concurred. 

Judgment  for  the  Plaintiff. 

It  was  afterwards  agreed  by  the  counsel  for  both  parties, 
that  the  damages  should  be  increased  from  5/.  Is.  6d,  to 
30/.,  t*he  latter  sum  being  as  nearly  as  possible  the  amount 
resulting  from  a  calculation  of  the  taxes  in  the  proportion 
suggested  by  the  Court. 


SoLABTE  and  others,  assignees  of  Alzedo,  a  Bankrupt, 
v.  Melville  and  another. 

Where,  X  HIS  was  an  action  of  stssumpsu  upon  six  bills  of  ex- 

fence  of  usuiy,  change,  drawn  by  Maltby  and  Co.,  to  their  own  order, 

rtatw^fuo  be  ^^^  ^^^  accepted  by  the  defendanto,  and  by  Maltby  and 

his  opinion  Co.  indorsed  to  Alzedo  before  his  bankruptcy.    At  the 

^*l««^m.  *"^^  "^^^"^  ^"*   Tenterden,.C.  J.,  at  the   Sittings  in 
mitted,  but- 

leaves  it  to  the  jury  to  draw  their  own  conclusion  from  the  whole  matter,  and  they  find 
against  the  usury,  the  Court  will  not  disturb  the  verdict. 
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London  after  last  Hilary  term  (a),  it   appeared  that  in         ^S^r. 
November,  1822,    Bramky,   a  bill  broker^  had  applied       Sqlabtb 
to  Alzedo,  to  discount  for  him  the  bills  of  Wagstaffe,  ^^ 

whom  he  represented  to  be  perfectly  safe.  This  was 
acceded  to,  and  Wagstajffe's  bills  were  discounted  by 
Alzedo  to  a  large  amoant.  The  bills  were  not  indorsed 
by  Bramley^  but  his  course  was  to  give  the  bankrupt 
a  written  collateral  guarantee. '  fiesides  the  bills  dis* 
counted  through  Bramley,  Alzeda,  on  the  application 
of  Wagitaffe,  discounted  other  bills  for  Wagsiaffe,  with- 
out the  intervention  or  knowledge  of  Bramley.  In 
January,  1823,  Wagstaffe  failed ;  Alzedo  then  being  a 
holder  of  his  bills  to  the  amount  of  4611/.  16«.  6d*,  dis- 
counted through  Bramley,  and  of  9392/.  9s.  4d.,  upon 
bills  received  immediately  from  Wagstaffe.  On  the  28th 
January,  Brandy  applied  to  Alzedo  for  indulgence  in 
respect  of  his  liability ;  and  1st  July,  1823,  wrote  to 
him  as  follows,  ''  I  wish  to  know  if  it  will  be  convenient 
to  you  if  I  should  bring  you  some  bills  of  which  there 
could  not  exist  a  doubt  of  perfect  solidity,  if  you  would 
like  to  discount  them  at  five  per  cent,  and  deduct  at  the 
rate  of  ten  per  cent  from  such  bills  against  th§  bills 
unpaid  in  your  hands.  If  it  was  agreeable  a  short  time 
would  convince  you  that  you  could  sustain  no  loss  on  any 
taken  from  me.  I  would  offer  you  some  particularly  drawn 
by  Messrs.  Maliby  and  Co.,  8lc."  This  proposal  was 
acceded  toby  Alzedo.  Bramiey  was  employed  by  Maltbjf 
and  Co.  to  discount  bills  with  Alzedo,  but  they  were  igno- 
rant of  the  terms  upon  which  he  dealt  with  Alzedo, 
as  they  were  charged  by  Bramiey  merely  with  discount 
and  commission,  his  mode  of  dealing  with  them  being, 
occasionally  to  settle  bills  to  a  point,  that  is,  to  hand  over 
to  them  specifically  the  amount  of  each  bill  discounted, 
and  occasionally  to  advance  money  on  account  of  the  bills 

(a)  Cotmsel  for  the  plaintiffs,      for  the  defendants,  IWo/,  S.  G„ 
Scarlett,  F.PoUock,  mdBrmigham ;      Gvmey,  and  Plait. 
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1837.  discounted.  Bramley  had  generally  in  his  hands  a  mass 
*  of  their  bills  and  of  the  bills  of  other  persons,  and  was 
generally  indebted  to  Maltby  and  Co.  to  a  large  amount 
on  the  balance  of  accounts,  and  had  a  running  acoonnt 
with  them.  On  the  24th  October,  1823^  Bramky  wrote 
to  Ahedo,  **  Allow  me  to  say  I  have  been  equally  deeecved 
with  yourself  as  regarded  Wagstajfe,  but  I  can  aaeure  you, 
if  from  any  representations  of  mine,  you  have  been  induced 
to  give  him  credit,  I  will,  if  my  life  is  preserved,  see 
justice  done  by  you.  As  for  as  my  own  engagements 
exist  with  you,  I  am  going  on,  I  tiast,  in  that  stiaigiit 
forward  path  to  liquidate  them.  It  will  be  a  work  of 
time,  but  J  will  accomplish  it,  provided  (a)  you  do  not  with- 
draw yourself  from  me."  On  the  12th  November,  1824, 
Brantley  wrote  to  Alzedo — *'  The  continued  confidence 
you  place  in  me  will  be  a  stimulus  to  every  exertion  on  my 
part,  to  see  that  not  one  shilling  is  left  unpaid ;  and  let 
me  conjure  you  to  divest  your  mind  of  all  prejudice  against 
me,  because  I  had  unfortunately  to  do  with  a  rogue  as  weH 
as  yourself;  and  further  rest  assured,  I  shall  not  feel 
happy  till  I  have  not  only  paid  you  any  loss  by  bills  taken 
from  me,  but  also  for  any  you  may  have  taken  in  conae^ 
quence  of  representaUons  made  by  me,  which,  at  the  same 
time,  I  wish  you  to  believe,  I  did  most  innocently.  Give 
me  only  your  support  (a),  and  you  will  never  have  occasion 
to  repent  it.''  On  the  17th  November,  1824,  Bramkjf 
wrote — "  I  am  resolved  that  every  shilling  due  to  you,  both 
legal  and  hon6raty(6),  I  mean  honorary  (a),  because  if  you 
took  bills  from  Wagsiaffe  upon  any  assurance  of  mine,  I 
am  bound  to  see  you  protected,  and  will  do  so ;  I  only 
require  time  and  your  support  (a),  and  will  prove  to  you  I 
am  an  honest  man." 

At  this  period  the  discount  accounts  between  Alzedo 
and  Bramley  were  in  the  following  form : 

(fl)  Pott,  202  (a). 
(6)  The  words  «  skali  he  paid,"  appear  to  be  here  omitted. 
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''£456    7    Oilfiift2y&G(>.,doe6thOGt.94day^£6  17  6 
6  17    5 


450    9    7 
45    0    0  to  be  passed  to  account  (a). 


£405  ^    7" 

Upon  this  footing  the  parties  proceeded  nntil  Slst  De- 
cember, 1824,  when,  upon  Bramky*s  making  out  an 
account  of  the  sums  retained  by  Alzedoj  on  account  of 
Bramle^s  guarantee  on  the  bills  of  Wagstqffi,  discounted 
through  him,  they  were  found  to  amount  to  6621/.  2«.  6d., 
being  upwards  of  1200/.  more  than  sufficient  to  discharge 
such  guarantee.  Bromley's  own  debt  being  now  dis- 
charged, he  proposed  to  Alzedo,  that  if  Alzedo  would 
continue  his  discounts,  he  should  retain  ode  per  cent* 
upon  each  transaction  (jb)  towards  satisfaction  of  the  debt 
remaining^  due  from  Wagstaffe  in  respect  of  bills  difr- 
counted  by  Alzedo,  without  the  intervention  of  Bromley* 


(a)  No  qiiestion  arose  as  to  the 
legality  of  this  traaiactiooy.as  the 
SIX  bills  were  not  drawn  till  alter 
Ae  ten  per  cent,  arraogemeiit  bad 
eeased  to  be  in  opeiatioii.  The 
form  of  the  guarantee  giren  wasy 
"  I  hereby  guarantee  to  you  the 
regular  payment  of  the  enclosed 
twenty  bills ;  and,  in  case  of  need» 
itill  duly  provide  for  the  same« 
H.BramleyXondony8thOct.l825." 
No  considemtiott  appears  upon  the 
fiioe  of  this  guatanttee,  (4  B.  &  A. 
S95)y  nor  can  toy  be  nctuunfy 
mlimd,  (16. 597).  If  the  bUla 
declared  on  had  been  discount^ 
ed  whilst  the  ten  per  cent,  was 
deducted,  a  cpiestion  mi^t  hai« 
been  raised,  whether  upon  the 
discounting  of  billi,  it  is  usury 
to  retain  ti  sum  which  the  br<H 
ker  is  under  a  legal  or  a  moral 
obligation  to  pay  to  the  diacoanter. 


If  such  reteiner  is  authorized  by 
the  principal,  the  contract  is  in 
substance  this:  in  consideration, 
il.  wiU  lend  meni^y  at  fine  per 
ceot.^  to  JB.  3-  agrees  to  pay  to 
A^  or  to  permit  him  to  deduct  oul 
of  the  nominal  amount  of  the  loan, 
a  sum  legally  or  moraUy  due  from 
C.  10  ^.  On  the  other  hand,  if 
the  deduction  is  not  authorised  .by 
the  principal^  it  seemly  to  be  either 
a  mere  tortious  withholding  of  pari 
of  the  principal's  money,  (pmi  205) 
or  the  acceptance  of  a  coUaleial 
considemtion  for  the  loan^  from  the 
broker.  SeeWhiier,  WrigfUpSD. 
It  R.  110,  3B.&C.273. 

{b)  Supposing  the  bills  discount- 
ed to  have  94  days  tonm,  asio 
the  above  statement^  this  would 
amount  to  a  bonus  of  nearly  ^ur 
per  cent*  per  annum. 


Soi^nxK 


V* 


202 


1827. 
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This  proposal  was  accepted,  and  was  acted  upon  at  the 
period  when  the  bilk  declared  on  were  drawn  by  Maltby 
and  Co.,  accepted  by  the  defendants,  and  discounted  by 
Alzedo;  but  the  one  per  cent,  was  not  charged  by  Bram'- 
ley  to  Maltby  and  Co.,  his  employers,  who  had  credit  in 
account  with  Bramky  for  the  full  amount,  deducting  the 
discount,  though,  by  reason  of  Maltby  and  Cc's  being 
throiighout  largely  in  advance  to  Bramley,  the  loss  fell 
ultimately  on  their  estate.  Bramley,  who  was  examined 
as  a  witness  on  the  part  of  the  plaintiffs,,  stated^  that 
he  thought  himself  bound  in  honour  (a)  to  pay  the  bills 
which  Alzedo  had  discounted  for  Wagstaffe,  without  the 


{a)  The  nature  of  this  honorary 
obligation  may  perhaps  be  collect- 
ed from  the  following  examination 
of  Bramky t  under  Aixedo'i  com- 
mission : 

''  Q.  You  have  stated  that  you 
considered  yourself  bound  in  ho- 
nour to  pay  the  bills  which  Abtedo 
discounted  for  TFagstaj^.  On  what 
particular  ground  did  you  so  con- 
sider ? 

*^  A.  If  I  was  deriving  great  ad- 
vantages from  a  man,  which  I  cer- 
tainly was  at  that  moment,  and 
from  hearing  from  him,  he  was  in- 
duced to  discount  bills  from  Wag" 
Uafi,  either  from  my  representa- 
tions, or  frx>m  seeing  similar  bills 
discounted  for  myself;  that  cer- 
tainly was  an  inducement  for  me 
to  see  him  paid—Aii  engagemeni  to 
diteotmi. 

"  Q,  Then  do  you  mean,  that  if 
he  discounted  bills  for  you,  you 
were,  for  that  reasany  bound  in 
honour  to  see  Wagttafft^i  bills 
liquidated? 

''  A.  I  do."  {Me  ante  200  (a)). 

The  loose  manner  in'which  the 
term  honorary  obligation  has  been 
used,  seems  to  have  given  rise  to 


an  opinion,  that  a  witness,  who 
considers  himself  bound  in  honour 
to  indemnify  one  of  the  parties,  is 
not  thereby  disqualified  from  being 
called  as  a  witness  by  that  party; 
as  it  is  said  that  the  same  sense  of 
honour  which  requires  the  witness 
to  perform  his  engagement  to  in- 
demnify, will  induce  him  to  speak 
the  truth.  The  word  honour  appear8> 
to  be  here  employed  in  two  senses. 
The  honour  which  compels  the 
witness  to  mdemnkfy^  is  a  senaeof 
moral  obligation,  coiqtkd  with  the 
desire  of  standing  well  with  the 
party  and  with  the  world,  upon 
whose  good  opinion  the  most  im- 
portant interests  may  depend,  or  it 
may  be  the  latter  consideration 
only ;  whereas,  the  honour  which 
is  to  compel  the  witness  to  speak 
the  truth,  although  against  the  in- 
terest of  the  party  whom  he  comes 
to  support,  and  whom  he  even 
stands  engaged  to  indemnify,  is 
the  sense  of  moral  obligation  only. 
And  see  Fothermgtan  v.  Gvttii^ 
wfodf  1  Stnu  121 ;  Anon.,  cited 
in  BxMi  case,  1  Leach,  Cro.  Ca. 
154 ;  Rex  v.  hihabitmtt  of  Wo- 
hum^  10  East,  395. 
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inteirention  of  Bramley,  but  in  consequence  of  the  high 
character  which  Bramley,  at  the  time  believing  it  to  be 
true,  had  given  of  Wagstaffe,  and  that,  if  he  had  poe- 
Bessed  the  means,  he  would  have  paid  Alzedo  the  whole 
amount  at  once.  Alzedo  sometimes  discounted  bills  for 
Bramley,  at  less  than  6/«  per  cent.,  but  the  latter  always 
charged  his  employers  6/.  per  cent,  and  brokerage.  He 
had  always  in  his  hands  a  large  mass  of  bills,  belonging 
to  Maltby  and  Co.  and  other  persons,  out  of  which  he 
supplied,  from  time  to  time,  what  money  Maltby  and  Co. 
required.  Upon  this  evidence,  it  was  objected  on  the  part 
of  the  defendant,  that  the  bills  in  question  were  void  by 
the  statute  of  usury  (a),  under  which,  if  excessive  interest 
or  discount  be  taken,  accepted,  or  received  by  the  party 
discounting,  it  is  not  necessary  that  it  should  be  received 
from  the  party  for  whose  benefit  the  bill  is  discounted. 

The  learned  Judge,  in  his  address  to  the  jury,  said, 
''the  defence  is,  that  the  bankrupt  who  received  these 

(a)  12  Ann.  Stat.  2,  c.  16,  wbich      whatsoever,  which  shall  after  the 

time  aforesaid,  upon  any  contract 
to  be  made  after  the  said  29th 
Sept.,  takef  aecepi,  and  receive  by 
way  or  means  of  any  corrupt  bar- 
gain, loan,  exchange,  chevizance, 
shift  or  interest,  of  any  wares,  mer- 
chandize, or  other  thing  or  things 
whatsoever,  or  by  any  deceitful 
way  or  means,  or  by  any  covin, 
engine,or  deceitful  conveyance,  for 
the  forbearing  or  giving  day  of  pay- 
ment for  one  whole  year,  of  and 
for  their  money,  or  other  thing, 
above  the  sum  of  51.  for  the  for- 
bearing of  100/.  for  a  year,  and 
so  after  that  rate  for  a  greater 
or  lesser  sum,  or  for  a  longer  or 
shorter  term,  shall  forfeit  and  lose 
for  every  such  offence  the  treble 
value  of  the  moneys,  wares,  mer- 
chandizes and  other  things  so  lent, 
bargained,  exchanged,  or  shifted," 
sect.!. 
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provides,  ''  that  no  person  or  per- 
sons whatsoever,  from  and  after 
29th  Sept.,  1714,  upon  any  contract 
which  shall  be  made  from  and 
after  the  29th  Sept.,  take  directly 
or  indirectly,  for  loan  of  any 
moneys,  wares,  merchandizes,  or 
other  commodities  whatsoever, 
above  the  value  of  5L  for  the  for- 
bearance of  tOOL  for  a  year,  and 
so  after  that  rate  for  a  greater  or 
lesser  sum,  or  for  a  longer  or 
shorter  time,  and  that  all  bonds, 
contracts,  and  assurances  whatso- 
ever made  after  the  time  aforesaid, 
for  payment  of  any  principal  or 
money  to  be  lent,  or  covenanted  to 
be  performed,  (iic\  upon  or  for  any 
usury,  whereupon  or  whereby  there 
shall  be  raerved  or  taken  above 
the  rate  of  51.  in  the  100/.  as  afore- 
said, shall  be  utterly  void.  And 
that  all  and  every  person  or  persons 
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1827.        bills  ia  discount,  discounted  them  upon  an  usurious  bar- 
^^^^^^      gSiin,  to  receive  more  than  6/.  per  cent.,  in  respect  of  the 
V*  disoounti  at  the  price  of  the  discount,  and  for  the  for- 

bearance of  the  money  advancedi  until  those  bills  should 
become  due ; — ^that  is  the  defence.  Now  if  a  person  does 
corruptly  bargain  to  receive  more  than  6/.  per  cent.,  if 
that  be  the  substance  of  the  contract  between  the  parties, 
whatever  form  or  colour  they  may  think  fit  to  give  tt,  the 
law  will  act  upon  the  substance  of  the  transaction,  regard- 
less of  the  form  and  colour;  but  stiU  it  remains  a  question 
in  each  case,  what  is  the  real  substance  of  the  transac- 
tion (a).  Bramley  had  made  a  representation  to  the 
bankrupt  as  to  the  character  of  Wagstajffe,  before  the 
bankrupt  discounted  any  bills  for  Wagstqffe,  Several  of 
Wagstaffe*s  bilk  had  been  guaranteed  by  Bramky,  who 
was  liable  on  his  guarantee  to  a  large  amount.  In  respect 
of  the  other  bills  discounted  by  the  bankrupt  for  Wag- 
itaffe,  Bramley  considered  himself  under  an  honorary,  not 
a  legal  obligation ;  and  one  per  cent  is  deducted  to  pay 
the  bankrupt's  loss.  If  there  was  nothing  but  the  fact 
that  1/.  per  cent,  was  deducted  in  addition  to  6/.  per  cent, 
it  would  be  uncfoubtedly  usury ;  but  there  was  something 
m(»e,  namely,  that  Bramley  conceived  himself  under  an 
honorary  obligation.  If  Bramley  thought  himself  under 
an  honorary  obligation  to  pay,  as  far  as  my  opinion  goes,  I 
should  be  inclined  to  say  the  transaction  wa^  not  usurious." 
The  jury  found  a  verdict  for  the  plaintiffs. 
In  last  Easter  term,  Tindal,  S.  G.,  obtained  a  rule  to 
shew  cause  why  the  verdict  should  not  be  set  aside,  and  a 
new  trial  had  on  the  ground  of  misdirection,  and  that  the 
verdict  was  against  evidence;  against  which  rule — 

Scarlett,  A.  G.,  Brougham,  and  P.  Pollock,  now  shewed 
cause.  It  is  not  usury  to  deduct  an  old  debt  out  of  the 
amount  of  bills  discounted.  The  business  of  a  broker  is  a 
new  trade  sprung  up  within  the  last  50  years.    They  keep 

(a)  AnUy  \S5* 


IN   HICHAELHA8   T£aM,    VIII.    GEO.    IV. 

debtor  and  crqditor  accounts  with  their  cnBtomers,  and 
instead  of  indorsing  ihe  bill  which  is  to  pass  through  their 
Imnds,  their  practice  is  to  give  a  written  guarantee  (a) ; 
and  whmierer  a  broker  brings  a  bill  with  a  new  name 
upon  it,  he  makes  a  representation  as  to  the  solvency  of 
such  party.  Here  tlie  broker,  if  he  had  been  solvent, 
would  haye  paid  the  full  amount  himself.  Now.  the  cir* 
cumstance  of  the  broker's  being  solvent  or  insolvent 
cannot  make  a  contract  corrupt.  The  broker  was  in- 
debted to  his  employers  in  the  full  amount  of  the  bills,  and 
if  he  told  the  discounter  that  he  might  detain  his,  the 
broker's,  own  debt  out  of  the  amount,  it  might  be  a  fraud 
upon  his  employer ;  but  the  contract  not  being  originally 
usurious  would  not  become  so  by  this  fraud.  In  Buckley  v. 
GuUbank  (fi),  a  special  verdict  in  ejeetment  finding  that  all 
parties  were  present  at  the  making  of  an  agreement  for  ex- 
cessive interest,  was  not  constdered  conclusive. as  to  the  al- 
leged usury.  In  Carstairs  v.  Strin  (c),  it  was  held  that  the 
question,  whether  a  particular  transaction  was  a  colour  fot 
usury,  was  for  the  consideration  dl  the  jury.  There  the 
Court  refused  to  disturb  the  verdict,  though  it  was  against 
the  opinion  of  the  Judge  who  tried  the  cause.  Here  the 
verdict  accorded  with  the  Judge's  opinion. 

Tindal,  S.  G.,  and  Gumey,  contrd.  This  case  was  not 
presented  fairly  and  fully  to  the  consideration  of  the  jury. 
The  learned  Judge  concluded  his  address  to  them  by  saying, 
that  if  nothing  but  the  one  per  cent,  had  appeared,  the 
transaction  would  have  been  usurious;  but  that  if  the  broker 
thought  himself  bound  in  honour,  he  should  think  it  not 
usury.  The  case  went  to  the  jury  with  the  prejudice  of 
that  opinion.  At  the  end  of  every  week  an  account  was 
settled  between  the  broker  and  the  bankrupt  and  was 
produced,   in  which  one  per  cent,  was  charged  beyond 

(a)   As  to  the  force  of  these  ance  to  the  lessor  of  the  plaintiff, 

guarantees  vide  iupra  201  (a).  mBS  created  by  the  insertion  of  a 

(6)  Cro.  Jac.  677.      There  it  false  date  by  He  mistake  of  the 

was  expressly  found  that  the  ap-  scrivener;  etvidcante^  136. 

peaianoe  of  usury  in  the  convey-  (c)  4  M.  &  S.  192. 
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the  five  per  cent.  The  plaintiflTs  counsel  would  represent 
that  usury  cannot  be  committed  by  a  bill-broker  at  all.  It 
is  insisted,  that  if  a  bill-broker  offer  a  bonus  to  the  dis- 
counter, it  is  not  usury  unless  the  money  come  out  of  the 
pocket  of  the  employer.  No  doubt,  a  debtor  discounting 
a  bill  may  pay  part  of  it  to  his  discounting  creditor.  This 
would  be  an  idle  ceremony,  and  therefore  the  amount  may 
be  deducted  at  once.  But  if  honour  be  a  sufficient  ground 
for  making  a  deduction  beyond  five  per  cent.,  why  may  it 
not  be  also  done  on  the  score  of  liberality^  If  it  were 
necessary  to  consider  whether  any  honorary  engagement 
existed,  it  might  safely  be  said  that  none  did  exist,  llie 
bankrupt  had  begun  discounting  directly  with  Wag$tafe, 
to  save  the  brokerage  either  to  himself  or  to  WcLgstafe. 
The  legislature,  in  speaking  of  a  '^  corrupt"  agreement, 
uses  the  term  ''  corrupt"  in  a  legal,  not  in  a  moral  sense. 
In  Marsh  v.  Martindale  (a).  Lord  Alvanley  said,  that  if  a 
'  man  agree  to  take  more  than  five  per  cent  for  the  for- 
bearance of  money,  the  law  declares  that  such  an  agree- 
ment is  corrupt  within  the  statute  of  Anne,  whether  the 
parties  thought  at  the  time  they  were  acting  contrary  to 
the  statute  or  not.  The  agent  of  the  owner  of  a  bill  might 
according  to  the  doctrine  now  contended  for,  take  it 
into  the  market  and  pay  six  or  eight  per  cent.  The 
bankrupt  knew  he  had  no  legal  claim  for  the  one  per  cent., 
and  must  have  been  aware  that  he  was  receiving  it  as  a 
bonus.  The  mere  supposition  of  liability  would  not  justify 
the  payment  (a).  But  the  contract  was  in  substance  this : 
"  If  you  will  go  on  discounting,  I  will  allow  you  one  per 
cent,  upon  Wagsiaffe's  debt." 

Cur.  adv.  vult. 

Lord  Tenterden,  C.  J.,  now  delivered  the  judgment 
of  the  Court. — 

This  was  an  action  on  bills  of  exchange,  and  the  ques- 
tion was,  whether  these  bills  were  tainted  with  usury. 
They  had  been  discounted  through  the  intervention  of  a 

(fl)  3  B.  &  P.  154. 
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broker  of  the  name  of  Bramley,  who  had  represented  to 
the  bankrupt  that,  in  consequence  of  his  having  recom- 
mended Wagstaffe  to  the  bankrupt,  and  as  he  could  not 
pay  the  whole  amount  at  once,  the  bankrupt  should  go  on 
discounting,  and  that  he,  Bramley,  should  deduct  one  per 
cent,  from  the  sums  to  be  paid  by  the  bankrupt,  but  would 
charge  his  employers,  as  if  he  had  made  no  such  deduc* 
tion.  I  left  it  to  the  jury,  whether  Bramley  thought  him- 
self under  an  honorary  engagement  to  pay  the  bankrupt; 
and  that  if  he  did,  it  was  not  usury.  A  new  trial  was 
moved  for,  on  the  ground  that  I  ought  to  have  intimated 
my  opinion  to  the  jury,  and  that  I  ought  to  have  done,  so 
in  a  different  way.  I  still  think,  and  I  beheve  one  or  two  of 
my  learned  brothers  are  of  the  same  opinion,  that  if  Bram/- 
l^  thought  himself  under  an  honorary  obligation,  what 
was  d<Hie  was  not  usury.  We  all,  however,  think  that, 
as,  notwithstanding  my  intimating  such  an  opinion,  I  left 
it  to  the  jury  to  draw  their  own  conclusion  upon  the  whole 
matter,  we  eannot  disturb  the  verdict,  in  a  case  involving 
such  penal  consequences. 

Rule  discharged  {a). 
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(a)  The  statute  of  Ariile  (ante, 
203,  D.),  like  the  prerious  statutes 
of  37  Hen.  8,  c.  9,  21  Jac.  1,  c.  17, 
12  Car.  2,  c  13,  which  limit 
tlie  rate  of  interest  successively 
at  10,  8,  and  6  per  cent.,  does 
not  proceed  upon  any  distinc- 
tion between  profit  and  indem- 
nity (ante,  136,  n.),  biit  fixes  a  max- 
imum for  the  price  of  the  use  of 
money,  which  it  enforces  by  de- 
claring the  contracts  and  assur- 
ances Toid,  (ante,  203,  n.)^  and  by 
subjecting  the  lender  to  a  penalty 
equal  to  three  times  the  amount 
of  the  principal  lent  or  forborne, 
where  more  tlnn  5  per  cent,  b  ta- 
ken, (12  ilfifi.  Stat.  2,  c.  t6f  sect.  1). 


The  statute  of  37  Hen,  8,  c.  9, 
the  first  creating  a  maximum  is 
the  first  which  enacts  the  treble 
forfeiture.  That  act  having  been 
repealed  by  5  &  6  Edw.  6,  c. 
io,  which  forbad  aU  usury,  was 
re-enacted  by  13  ElU.  c.  8,  which 
superadds  (sect.  5),  the  forfeiture 
of  the  simple  amount  of  the  inter- 
est where  leu  than  10  per  cent,  is 
taken. 

Maximums  of  price  abound 
in  the  statute  book ;  but,  except 
the  statute  of  Anne,  they  are  all 
now  repealed  or,  as  the  provision 
in  13  £/tf.,  c.  8,  s.  5,  become  ob- 
solete. 
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Dob  on  the  demise  of  Waters,  clerk,  against  Hough- 
ton. 

miS^^until*"  Ejectment  for  a  messuage  and  lands  at  Rippingale, 

Michaelmaji  ta  the  county  of  Lincoln.    The  lessor  of  the  plaintiff  was 

bDge?'  iHth  ^^  November,  1826,  instituted  and  inducted  into  the  rectory 

the  privilege  of  Rippingale.     The    premises    in  question  had.  been 

of  the  pre-  annexed  to  the  rectory  of  Rippingale  by  an  inclosuce 

mis^  for  ^^^^    rpjj^  former  rector,    whose  incumbency  ended  hy 

poses  till  resignation  in  October,  1825,  had  demised  the  premiass.to 

lowmg,*i^Mt"  ^®  defendant,  who  continued  in  possession  until  23d 

ment  ma£be  January,  1826,  when  the  following  written  agreement  was 

thos^parJ  to  entered  into ; — ''  Memorandum  of  an  agreement  between 

^l"^e  d^"'  ^®^*  ^^'  Waters,  rector  of  Rippingale,  and  Mr.  WiUum 

not  extend,  in  Houghton,   o{,  8cc.,  who    agree  as   follows^  tnz.,  Mr. 

StJeenlSl  ^^«'«*'<>»  ^  occupy  the  whole  of  the  glebe  lands,  which 

chaeimas  and  he  now  occupies,  belonging  to  the  reotory  of  Rippingale 

Sucl^an  agree-  aforesaid,  until  Miohs^elmas  next,  O.  S.  and  tR>  longer,  at 

ment  contain-  the  rent  of  700/.,  payable,  half  at  Lady-day  next,  anil  half 

ing  an  express  *  f  ^        ^  ^       ^        ^ 

provision  for     &t  the  expiration  of.  tibie  term  agreed  upon ;  with  the  fol- 

S^lt'Si?^   lowing  privileges  to  Mr.  Houghton,  viz.,  to  plough  up  the 

chaeimas,  the    Comc^  close  (uow  grass)  adjoining  ^e  cross  roads,  and 

^ITMseiit  of    ^®  lower  part  of  the  Hoiu^e  close  in  a  line  even  with  Mr, 

the  lessee,       J«  Shield's  close,  and  to  sow  the  same  with,  beans,  and  to 

<'  house  and      plough  and  SOW  the  Bottom  fen  close,  excepting  about< 

SemMT^"""    ^^^'^^y  fiacres,  where  the  seeds  appear  to  be  the  best;  also 

this  alteration,  to  plough  and  SOW  with  a  crop  of  beans,   the  wheat 

M  efpl^Ifn    »tobWe  close  which  runs  up  to  Giaby  hedge  j  also  to  be 

of  what  was     allowed  by  the  in-coming  tenant  for  the  new  yard  fencing. 

does^otre^    '  ^^-  i/ofigA/on ,  also  to  have  the  use  of  jbhe.harns  and 

quire  a  new      fann-yard,  to  thrash  and  cut  or  consuine  the  atraw.iUf 
stamp.  rf        '  « 

until  Lady-day,  1827,  if  he  can  possibly  clear  it  up  by 

that  time,  and  if  not,  until  May-day,  1827.    Mr.  Jlough" 

ton  om  his  part  agrees  to  l^ave  aU  the  hQ^i|e,  hsf^  «tab}ess 

and  other  buildings,  now  upon  the  premises,  as  well  as  all 

the  straw  and  manure  that  has  grown  and  arisen,  or  is  to 


IN    MICHAKLMAS    TERM,    VIII.    GEO.    IV.  209 

grow  and  arise,  from  the  said  fyrm  previously  to  Lady-day,  i827. 
1827,  at  which  time  and  period  Mr.  Houghton  agrees  to  ^T^^ 
give  up  the  holding  and  occupation,  and  posaession,  of  the  Waters 
said  farm  ••  Mr.  Houghton  is  also  to  have  the  privilege  houohtom. 
of  eating  the  turnips,  if  any  are  growing  on  the  land, 
until  new  Lady-day,  1827.  Agreed  upon  and  signed  this 
S3d  day  of  January,  1826,  by  us,  W.  Waters,  William 
Houghton***  Shortly  after  this  memorandum  had  been 
signed,  the  lessor  of  the  plaintiff  altered  the  clause,  **  at 
which  time  and  period  Mr.  Houghton  agrees  to  give  up 
the  hdding  and  occupation,  and  possession  of  the  said 
farm,"  by  adding  at  the  asterisk  *  the  words  ''  house  and 
premises,"  and  informed  the  defendant  he  had  done  so, 
and  requested  to  have  defendant's  copy  of  the  agreement, 
to  make  a  similar  addition.  The  defendant  promised  to 
call,  and  alter  his  copy*  of  the  agreement  accordingly, 
bnt  this  was  never  done.  The  demise  in  the  declaration 
was  laid  on  the  16th  October,  1826.  On  the  8th  of 
November,  1826,  a  distress  was  taken  by  the  lessor  of  the 
plaintiff  for  360/.,  for  rent  due  10th  October,  1826,  which 
rent  was  afterwards  paid  by  the  defendant.  No  notice  to 
quit  had  been  given.  At  the  trial  before  Abbott,  C.  J.,  at 
the  last  Spring  assizes  for  the  county  of  Lincoln  (a),  it  was 
objected  on  the  part  of  the  defendant,  that  the  agreement 
having  been  altered  in  a  material  part  was  not  admissible 
in  evidence*  and  that  the  tenancy  evidenced  by  the  dis- 
tress, must  be  taken  to  be  a  tenancy  from  year  to  year, 
entitling  the  defendant  to  notice  to  quit ;  and  that  by  the 
agreement  itself,  the  defendant  was  entitled  to  hold  till 
Lady-day.  The  learned  Judge  over-ruled  the  objection, 
and  reoetved  the  evidence,  being  of  opinion,  that  by  the 
agreement,  the  whole  tenancy  was  to  determine  at 
Michaelmas,  but  that  the  tenant  was  to  have  certain 
privileges  which  would  extend  beyond  that  period  ;  that 
the  agreement  might,  perhaps,  be  vitiated,  but  then  there 

(a)  Coanael  for  the  plaintiff,      Ihwell;  for  the  defendaQt,  C/orAr, 
Dmmri,  C.  S.,  Bo^^,  and  Mac     and  Bjcader. 
veil.  I.  P 
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was  no  tenancy  (a).    A  verdict  was  found  for  the  plaintiff, 
DoEdem.     ^^^  leave  for  the  defendant  to  move  to  enter  a  .nonsnit. 

Waters 

HoucuTov.  Clarke  having  moved  accordingly,  in  Easter  term  la6t, 
obtained  a  rule  to  shew  cause  why  a  nonsuit  should  not  be 
entered.    Against  which, 

Denman,  C.  S.,  and  Balguy^  now  shewed  cause. .  The 
alteration  was  made  with  the  defendant's  consent*  It  was 
in  an  immaterial  part ;  and  it  was  at  all  events  admisnble 
to  shew  the  terms  of  the  tenancy.  The  agreement  contained 
express  stipulations  to  quit  at  Michaelmas,  1826;-  though 
the  tenant  was  to  have  certain  prwUeges  wM  Lady-day, 
1827.  Aa  the  agreement  originally  stood,  the  farm  was  to 
be  given  up  at  Lady*day.  By  this  must  have  been  meant 
what  was  afterwards  expressed  by  the  alteration ;  for  if,  as 
the  defendant  contends,  he  was  entitled  to  hold  the  knd 
up  to  Lady-day,  it  would  have  been  wholly  unneces- 
sary to  reserve  to  him  a  power  of  eating  and  consuming 
the  turnips,  &c.,  until  Lady-day.  But  supposing  the 
alteration  to  be  material,  it  was  acceded  to  by  the  de- 
fendant ;  and  they  cited  Cok  v.  Parkin  (b),  and  Patan 
V.  Winter  (c). 

Clarke  and  Reader,  conircL. — It  is  clear  that  the  relation 
of  landlord  and  tenant  existed  between  these  parties. 
That  is  shewn  by  the  distress  (J).  Before  the  agreement 
was  read,  the  defendant's  counsel  asked  if  it  was  the 
same  agreement  which*  had  been  originally  signed  by  the 
parties.  The  witness  said  it  was  not;  it  having  been 
altered  by  the  plaintiff.    The  learned  Judge,  nevertheless, 

(a)  The  distress,  though  taken  six  months  after  the  deteonination 

after  old  Michaelmas,  yet  being  of  the  tenancy,  provided  the  title 

for  rent  which  had  accrued  be-  of  the  landlord  and  the  occupation 

fore  that  time,  would  not  be  an  of  the  tenant  continue, 

affirmance  of  a  tenancy  subsisting  (6)  10  East,  471. 

at  the  period  of  the  distress;   a  (c)  1  Taunt.  420. 

landlord  being  authorized  by  4  {d)Sedvidcnqn^ffLfAi^d)c€fntri. 
Ann;  cap.  16,  to  distrain  within 
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said  ibat  he  should  receive  it  in  evideiice.     It  was  altered         ^d^- 
no  doubt  to  cnre  an  objection  to  the  lessor  of  the  plain-     jy^^  ^^^^^^ 
tiff's  right  of  resuming  the  possessicHi.    If  the  alteration 
gives  the  party  a  right  to  enter  earlier,  it  is  material. 


Waters 

V. 

Houghton. 


LordTBNTBRDBNy  C.  J. — If  the  verdict  was  given  for 
the  glebe  land  it  mast  stand*  Upon  the  ground  of  assent 
to .  the  alteration,  this  rule  ought  to  be  discharged  (a). 
They  will  take  out  execution  at  their  peril. 


Batlet,  J. — ^Tbe  Court  of  Common  Pleas  have  held, 
that  where  a  policy  has  been  altered,  it  is  binding  in  its 
altered  shape  upon  those  .parties  who  have  assented  to  the 
alteration,  and  that  it  binds  thoae  who  have  not  so 
aasoited,  in  the  shape  in  which  it  stood  originally.  There 
the  alteration  was  made,  not  by  consent,  but  for  the. pur- 
pose of  pvoposing  it  to  the  underwriters.  If  it  had  stood 
''fiurm,''  it  would  have  included  the  house  and  build* 
ings  (4). 

HoLKOYD,  J.,  and  LtTTLBDALE,  J.,  coucurrcd. 


(a)  Vide  StOtony.  Toomer.anUy 
125. 

(b)  Expresno  eorttnij  gtut  tacith 
mswif,  111^  cperatut.  For  instances 
of  the  appliestiOB  of  this  maxim, — 
see  2  Co.  Inst.  365 ;  Idle  v.  Cook, 
1  Peere  Wms,  79,  80 ;   Elliott  v. 


Rule  discharged  (c). 

Daoei^>ort,  ib,  84 ;  BlaMome  r, 
EdgeUjfy  ib,  606.  And  see  C/<^ 
ham  V.  Cologauy  3  Campb.  382. 

(c)  And  see  French  v.  Patten, 
9  East,  351 ;  EtnTlk  ▼.  Ckrittie, 
f  Taunt.  416, 1  J.  B.  Moore,  114, 
Holt,  N.P.C.  331,  S.C. 


BaiDGBTT  V.  CoYNEY,  Esq. 

1 RESPASS,  against  a  magistrate,  for  an  assault  and      Plaintiff ap- 
false  imprisonment.    At  the  trial,  before  Littledale,  J.,  at  §^J^dant^r 

magistrate,  to 
answer  the  complaint  of  J.,  for  unlawfully  killing  his  dog.     Defendant  advised  plaintiff 
to  settle  the  matter,  by  paying  a  sum  of  money,  which  plaintiff  declined.     Defendant 
then  said,  '<  he  would  convict  plaintiff  in  a  penalty  under  the  Trespass  Act,  in  which  case 
he  would  go  to  prison."    Plaintiff  still  declmed  paying,  and  said  he  would  appeal.  De- 

2p 
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1837.        the  last  assises  for  the  county  of  Staffoiid  (a),  ^h^.case  was 
BBiDGfirr     ^'^^ :— On  the  19th  January,  1827,  thd  plaintiff,  ajipe^ed 
V-  before  the  defendant,  an  acting  magistrata  for  tia^  county 

of  Sta£Ebrd,  to  answer  a  change  n^ade  a^i^  him  by  one 
Dawson,  fot  wilfuUy  and  Q)alicioiwly,,sl¥)Oting  bis  dog. 
The  dafendant  having  lieard  the  .coin{daint,  inquixc^d  of 
Daw9(m  what  be  elaimed  as  tbe  vaJ^e  of  bi^  dag ;  to.  wh v^h 
rthe  lattev  replied*  that  be  wouJkl  not  take  Ifia^.itbj^  51. 
The  defendant  p^^oposed  to  the  plainUff  to  pay,  and  to 
Dawson  to  accept,  3/.,  as  a  compensation  for  tbq  loss  of 
the  dog;  and  upon  the  plaintiiF's  refusing  to  pay  that 
«um«  told  the  latter  that  be  should  convict  him  in  that 
sum,  under-  the  Malicious  Trespasa  Act»  in  which  case  he 
would  .be  committed  to  prison ;  but  at  the  same  time  again 
reeommeaded  the  parties  to  settle  the  matter*  The  plain- 
tiff replied  that  he  would  not  pay>  and  that  be  would 
V  cairry  the  case  elsewhere;*'  upon  which  the  defendant 
called,  in  a  oonstable,  and .  said  to  him,  pointing  to  the 
plaintiff,  "  take  tfaos  man  out,  and  see  whether  they  can 
agree  to  settle  the  matter,  and .  if.  not,  bring  Urn  in  again, 
m  I  mnat  proceed  to  convict  him  under  the  act/'  The 
constable,  the  plaintiff,  and  Dafosotif  thereupon  left  the 
foom  together,  and  the  plaintiff  having  shortly  afterwards 
paid  3/.  for  the  dog,  and  some  shillings  for  fees,  was 
allowed  to  depart.  No  evidence  was  offered  on  the  part 
of  the  defendant,  but  it  was  contended,  that  the  action 
could  not  be  maintained,  inasmuch  as  no  imprisonment 
bad  been  proved ;  for  that  the  mere  fact  of  the  defendant 
having  called  in  a  constable,  and  given  him  the  directions 
he  did,  and  of  the  plaintiff  having  left  the  room  in  com* 

(a)  Counsel    for  the  plaintiff,     for  the  defendant,  Rustell,  Serjt., 
Taunton,  CawpbeU,  and  RichardM ;     and  Wheatley. 

fendant  then  called  in  a  conetable,  tnd  aaid,  *^  take  this  man  out,  and  see  if  they  can 
settle  the  matter ;  and  if  not,  bring  him  in  again,  as  I  must  proceed  to  commit  him 
under  the  act."  Plaintiff  then  went  out  with  the  constable,  and  settled  the  matter,  by 
paying  a  sum  of  money :— Held,  that  this  was  an  assault  and  false  imprisonment,  for 
which  trespass  would  lie ;  and  which,  as  no  conviction  had  been  drawn  up,  defendant 
could  not  justify. 
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pany  ^ith  the  cdnBtable,  did  not  oonstitute  a  taking  into       ^^7- 

custody  of  the  pibintiff,  so  as  to  Mipport  the  allegation  of     BEiofs^rr 

his  havitig  b^en  assaalted  and  inprifioned.    The  learned  «• 

Judg^  told  tfa^  jury  that,  in  hts  opimon,  there  was  a  aafi- 

deUt  app«ehena^n  and  reetraint  of  the  piaintiff'g  person 

to  conatitMe'an  aesanlt  and  imprisonment  in  law,  and  that 

the  cii^onkitanees  of  die  case  did  not  Aimiah  any  joatifi* 

cation  to  (]ie  defendant  for  having  anthOri«ed  thait  assault 

and  imprisonment ;  and  the  jury,  under  that  dftredioti, 

foand  a  verdict  for  the  plaintiff. 

RmseU,  Serjt.,  now  moved  for  a  new  trial,  upon  the 
ground  that  the  learned  Judge  bad  mis^diraMed  'the  jury, 
in  point  of  law.  There  was  no  asdaylt  or  imppiiMmeat 
proved,  Aereforethe  action  was  no€  maintainaMo^'and  in 
that  respect  the  direction  of  the  learned  Judge  was;  wrong. 
There  was  nothing  to  shew  that  the  constable  said  or  did 
any  thing  IndieatiTe  of  an  intention  to  take 'the  plaintiff 
into  custody :  be  neither  diarged  hiia,  as  his  prisoner,  to 
go  with  him,  nor  laid  so  much  as  a  finger  upon  his  per- 
son :  for  all  that  appeared,  the  plaintiff  accompanied  the 
constable  voluntarily,  as  DawsM  did,  merely  asa  referee 
or  mediator,  and  not  under  any  notion  of  compulsion  or 
dm-e^.  [Lord  Tenterden,  C.  J«  But  the  defendant  or- 
dered* the  constable  to  take  the  plaintiftmt^  and,  if  the 
buBiness  was  not  settfed,  to  bring  Mm  m  ^gain,  as  he 
nnnt  praeeed  to  commit  kirn*  What  jurisdietion  had  he 
to  interfere  at  all  in  such  a  case?}  He  had  clearly 
jorisdicUon  undier  the  Malicious  Trespass  Act  (a)«  By 
(iiat  act  tfie  defendant  had  authority  to  convict  the  plain- 
tiff of  wilfully  and  maliciously  killing  the  dog ;  and  he 
did  in  effect  convict  him  of  that  offence :  and  if  so^  the 
imprisonment  of  the  plaintiff,  even  if  proved,  was  justified, 
and  in  that  respect  the  direction  of  the  learned  Judge  was 
wrong.  Again,  if  the  plaintiff  was  not  convicted,  still  the 
defendant  had  authority  to  detain  him  for  the  purpose  of 
(a)  1  Geo.  4,  c.  56. 


CASES   IN   THE    KING  S    BENCH, 

coaTictioQ ;  as  he  would  have  had  to  issue  his  warrant  for 
his  appreheasion»  if  he  had  not  appeared  to  answer  the 
charge.  This  is  clear  upon  aU  the  authorities.  In  Haw^ 
kins*  P.  C.  (a),  it  is  said, "  wherever  a  statute  gives  to  any 
one  justice  of  the  peace  a  jurisdiction  over  any  offence,  or 
a  power  to  require  any  person  to  do  a  certain  thing  ordain^ 
ed  by  such  statute,  it  impliedly  gives  a  power  to  every 
such  justice  to  make  out  a  viratrrant  to  bring  before  him  any 
person  licensed  of  such  offence,  at  compellable  to  do  the 
thing  ordained  by  such  stotute/'  80,  in  Bate  v.  Jlfe^ 
thtten  (b),  a  very  recent  case,  it  was  decided,  that  if  an 
act  of  parliament  gave  a  justice  of  the  peaoe  jurisdiction 
over  an  offence,  it  impliedly  empowers  him  to  midce  oot 
a  warrant,  and  bring  before  him  any  person  charged  with 
such  offence.  Where,  therefore,  a  party  neglected  to 
attend  a  summons  granted  by  a  magistrate,  charged  with 
an  offence  under  the  Malicious  Trespass  Act,  1  Gfo.  4,  tu 
66,  it  was  held,  that  he  might  issue  his  warrant  to  appre- 
hend and  bring  such  party  before  him,  to  answer  the 
diarge,  although  it  was  insisted  that  he  had  no  power  to 
do  so  until  after  conviction  (c).  The  strong  argument  in 
the  present  case,  however,  is,  that  the  plaintiff  was  con-* 
victed ;  and  it  was  not  necessary  for  the  defendant,  in 
support  of  that  position,  tp  produce  the  conviction,  drawn 
up,  at  the  trial,  for  a  conviction  may  be  complete  in  ope-> 
ration  of  law,  before  tlie  formal  instrument,  setting  it  out, 
is  drawn  up>  SHU  v.  Walk  (d),  which*  indeed,  it  is  allowed, 
may  be  drawn  up  at  any  time,  before  the  return  to  a  cer- 
tiorari or  the  sessions,  though  after  a  coD^mitment,  Massey 
V.  Johnson  (e),  or  after  the  penutlty  b(s  been  levied  by 
distress ;  Rex  v.  Barker,  (/). 

Lord  Tenterden,  C.  J.— I  do  not  ^ee  any  ground  for 

(fl)  Book  ii.,  c.  13,  s.  15.  (rf)  7  East,  533. 

(6)  9  J.  B.  Moore,  161,2  Bingh.  (c)  12  East,  32. 

63,  3  D.  &  R.,  M.  0.  533,  S.  C.  (/)  1  East,  82;  Paley.on  Con- 

(c)  And  see  12  Co.  Rep.  131.  victions,  2d  edit.,  by  Dowling,  55. 
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disturbing  the  verdict  in  this  cas^.  The  direction  of  the 
learned  Judge  to  the  jury  was,  in  my  opinion,  perfectly 
oorrect.  I  think  there  was  abundant  eyidence  of  an  im^ 
prisonmenc  of  the  plaintiff,  by  the  order  of  the  defendant, 
and  there  is  nothing  in  the  circumstances  of  the  case, 
whi^,  in  my  judgment,  furnishes  a  justification  of  that 
imprisonment.  What  are  the  circumstances  of  the  case  ? 
The  plaintiff  appears  before  the  defendant,  who  is  a  ma* 
gistradte,  to  answer  the  complaint  of  Dawson,  of  having 
unlawfully  killed  his  dog.  The  defendant  proposes  to  the 
parties  to  arrange  the  matter  upon  amicable  terms.  The 
plaintiff  rqects  that  proposal,  upon  which  the  defendant 
tells  him,  that  unless  he  pays  a  certain  sum  of  money,  he 
shall  convict  him  in  a  penalty  of  that  iamount,  under  an 
act  of  parliament,  in  which  case  he  will  be  committed  te 
prison.  The  plaintiff  still  rejects  the  proposal,  and  declares 
that  be  will  carry  the  case  elsewhere;  that  is,  that  he  will 
appeal  from  the  def^dant's  jurisdiction  to  a  higher  tri- 
bunal* Upon  that  the  defendant  calls  in  a  constable^, 
whom  he  orders  to  take  the  plaintiff  out,  and  if  the  parties 
cannot  settle  the  matter,  to  bring  him  in  again,  as  he  mast 
proceed  to  commit  him  under  the  act.  The  plaintiff 
accordingly  goes  out  with  the  con8table(a),  and  while  they 


(a)  '*  If  the  constable,  in  conse- 
quence of  the  defendant's  charge, 
had  for  one  moment  taken  posses- 
sion of  the  plaintiff's  person,  it  . 
would  be,  in  point  of  law,  an  im- 
prisonment; as,  for  example,  if 
he  had^tapped  her  on  the  shoulder^ 
and  said,  ^'  Yon  are  my  prisoner," 
or  if  she  had  submitted  herself  into 
his  custody,  such  would  be  an  im- 
prisonment ;  but  the  merely  Spr- 
ing her  in  charge,  without  any 
taking  possession  of  the  person, 
where  nothing  more  passes  than 
merely  the  charge,  is  not,  by  law, 
a  ^se  imprisonment."  Per  Eyre, 
C.  J.,  in  Simpson  v.  HUl,  1  £sp. 


N.  P.  C.  431 ;  and  see  Pocock  v. 
Moore,,!  RMM,  321.  In  Arrow- 
smith  Y.  Le  Mesurier,  2  N.  R.  21 1, 
the  case  was  this :  a  warrant,  haying 
been  granted  by  a  magistrate,  for 
apprehending  the  plaintiff  upon  a 
charge  of  conspiracy  to  sue  out  a 
fraudulent  commission  of  bank- 
rupt, a  constable  went  to  the  plain- 
tiff's house,  and  shewed  him  the 
warrant.  The  plaintiff  desired  to 
have  a  copy  of  the  warrant,  which 
the  constable  permitted  him  to 
take;  after  which  the  plaintiff  at- 
tended the  constable  to  the  magis- 
trate, and,  after  being  examined 
upon  the  subject  of  tlie  charge,  was 
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Baidgett 

COYVST. 
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are  absent  the  affair  is  settled,  by  the  plaintiff's  paying  a 
sum  of  money.  It  seems  to  me  impossible  to  dpobt  that 
the  plaintiff  went  out  on  that  occasion  in  custody,  haying^ 
been  ordered  into  that  custody  by  the  defendant;  and  if 
8O9  there  is,  in  the  eye  of  the  law«  an  assault  and  false  im* 
prisonment  by  the  defendant  upon  the  person  of  the  plain- 
tiff. Then  what  is  the  justification  ?  It  is  said  that  the 
plaintiff  was  convicted,  and  therefore  that  his  detention 
was  legal.  What  evidence  is  there  of  his  conviction  ?  No 
conviction  was  produced  at  the  trial,  or  is  laid  before  us 
now  ;  indeed,  it  is  admitted,  that  none  has  ever  been  drawn 
up :  then  how  can  we  possibly  say  that  the  party  was  con- 
victed (a)  ?  The  final  arrangement  of  the  matter  by  the 
parties,  in  an  amicable  way,  might  properly  prevent  the 
defendant  from  acting  upon  the  conviction,  if  there  had 
been  one ;  but  it  did  not  prevent  his  drawing  it  up  as  a 
justification  of  his  own  conduct  in  the  transaction ;  and 
not  having  done  so,  he  is  without  jostificalion,  and  must 
abide  the  consequences. 


The  other  Judges  concurred. 


Rule  refused. 


dismissed.  A  verdict  having  been 
found  for  tbe  defendant,  the  Court 
refused  to  grant  a  rule  for  a  new 
trial,  saying,  that  '*  an  arrest  may 
take  place  without  an  actual  touch, 
as  if  a  man  be  locked  up  in  a  rooiti ; 
but  here  the  plaintiff  went  volun- 
tarily before  the  magistrate.  The 
warrant  was  made  no  other  use  of 
than  a  summons.  The  constable 
brought  a  warrant,  but  did  not 
arrest  the  plaintiff.  How  can  a 
man's  walking  freely  to  a  magis* 
trate  prove  him  to  be  arrested  ?" 
So  in  Dalton's  Justice,  cap.  170, 
(p.  466,  ed.  1677),  it  is  said,  '<if 
the  constable,  or  other  officer, 
upon  a  warrant  received  from  a 


justice  of  the  peace,  shall  come 
unto  the  party,  and  require,  or 
charge  or  commaad  him  to  go  be- 
fore the  justice,  &C.,  this  is  no 
arrest  or  imprisonment"  In  Gen- 
ner  v.  Sparkes,  1  Salk.  79,  the 
marginal  note,  which  has  been 
transcribed  by  subsequent  text 
writers,  isy  that  "  no  arrest  can  be 
without  actually  touching  the  de- 
fendant;*' but  in  that  case  the  de- 
fendant never  tubmitted  to  the 
officer,  but  kept  him  off  with  a 
fork.  And  see  Breton  v.  Bur- 
ridge,  3  Campb.  139. 

(a)  See  Rodgert  v.  Jone$,  5  D. 
&R.  263^3  B.  &  C.  409,  1  R.  & 
M.  129,  S.G.;  Br9.Trespass,177. 
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Tbe  Eiif  o  V.  RobbbtjKnio&t,  Esq.  and  others. 

INDICTMBNI^  lor  obstructiDg  a  highway^  stated,  tliat  Indictment 
defendants^  on  the  27th  December,  in  the  seventh  year  of  Jj^^^^"* 
the  reign^  &o.|  with  force  and  arms,  unlawfully  and  inju-  cbaigiog/'thai 
riously  did  dig/ stock  up,  and  remove^  and  caused  to  be  mored  a  col- 
dug,  stocked  up,  and  removed,  the  gravel,  soil,  and  rub^  ^  "J  *J*  P*" 
bish,  then  being  upon  and  over  a  certain  brick  culvert,  fqr  posite  toamiU 
the  convenience  of  his  Majesty's  liege  subjects  passing  '*^^'Jfi!"^ 
there  along,  in  the  parish  of  Studley^  in  the  county  of  laAinafrom 
Wartoickf  opposite  to  a  certain  mill  there,  called  Studley  tooS  on^i^ 
Mill,  in  a  certain  KingU  common  highway ^  there  leading  tion  in  anctt 
from  Studley,  in  the  said  county  of  Warwick,  to  Henley  ^  J"«g™«»- 
inArden^inthe  said  county ^  8cc.     Plea^  not  guilty.    At 
the  trial  before  Lord  Tenterden,  C.  J.,  at  the  last  War- 
wickshire assizes,  the  defendants  were  found  guilty. 

Denman,  C.  S.,  now  moved  for  a  rule  to  shew  cause 
why  the  judgment  should  not  be  arrested,  upon  the  ground 
that  the  description,  in  the  indictment,  of  the  road  alleged 
to  have  been  obstructed,  was  repugmuit  and  bad.  Hie 
aUegatioii  is,  that  the  defendants  removed  a  culvert  in  the 
parish  of  Studley,  in  the  county  of  Warwick,  opposite  a 
mill  in  a  highway  there,  leading  from  Studl^  to  Henley, 
in  the  same  county ;  which  is  certainly  not  a  direct  alle- 
gation that  the  highway  in  question  is  in  the  parish  of 
Studley,  and  county  of  Warwick,  nor  even  is  that  in- 
ference necessarily  deducible  from  it.  The  only  positive 
description  of  the  highway  is,  that  it  leads  from  Studley 
to  Henley;  now,  from  and  to  are  both  words  of  exclusion. 
Rex  V.  GamKngay  (a).  The  result,  therefore*  is,  that  the 
highway  is  tn  neither  of  the  parishes  mentioned,  but  lies 
between,  but  out  of,  both  of  them.  The  case  cited  seems 
quite  decisive  of  the  point,  for  it  was  there  held,  that  an 
indictment  against  the  parish  of  B.,  for  not  repairing  a 
road  leading  from  A.  to  B.  was  exclusive  of  B.,  and  there- 
fore bad.    And  further,  that  it  was  not  aided  by  a  sub^- 

(a)  3  T.  R.  513. 
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1827.  quent  allegation  that  a  certain  part  of  the  same  highway, 
situate  in  B.«  was  in  deoay*  The  saine  rule  of  construction 
had  been  previously  applied  to  an  act  of  parliament,  in 
the  case  of  ttammond  v.  Brewer  (<z)-  That  case  arose 
upon  a  clause  in  a  turnpike  act  (Jb),  which  gave  directions 
for  repairing  the  road  to  and  from  the  town  of  Battle ; 
the  only  question  was,  whether  the  act  was  intended  to 
include  or  exclude  the  town  of  Battle  itself:  and  the 
Court  were  clear  that  the  act  of  parliament  was  intended 
to  exclude  the  town  of  Battle.  Both  those  decisions  seem 
to  have  been  founded  upon  an  authority  in  2  RoU  Abr»  (c), 
where  it  is  said^  '^  if  A.  is  indicted  for  stopping  up  a  way 
at  D.,  leading  from  D.  to  S.,  it  is  not  good,  because  it 
does  not  allege  the  way  to  be  in  D.,  biit  to  lead /rom  D., 
which  excludes  the  vill.  And  in  M.  21  Car.  I.,  such  an 
indictment  was  quashed.''  Upon  these  authorities  it  is 
submitted  that  this  indictment  is  bad,  and  that  the  judg- 
ment upon  it  ought  to  be  arrested. 

Lord  Tbntbeoen,  C.  J.—^The  indictment  in  Rex  v, 
Gamlingay  was  very  different  from  the  indictment  ia 
this  case.  The  only  deaoriptioh  of  the  road  there  was^  that 
it  was  a  road  leadingy>oi?i  the  parish  of  A*  to  the  pariah  of 
Q;  Here  we  have  much  more,  becau^  the  allegation  ia» 
that  the  defendants  committed  an  obstruction  im  the  pariah 
of  S«,  opposite  to  a  mill  tkerey  in  a  highway  there^  leading 
from  S.  to  IL  To  construe  the  words  "  to"  and  "  from/* 
inthat  peiitence  exclusively,  would  be  to  render  insensible 
and  absurd,  that  which  is  otherwise  sensible  and  inteUi<- 
gible:  and  why  should  we  go  out  of  our*way  to  produce 
such  a  result?  If  the  defendants,  in  the  parish  of  S., 
have  obstructed  a  highway,  they  are  guilty  upon  this  in- 
dictment, and  I  think  there  is  an  abundantly  plain  allega- 
tion <if  their  having  done  8o»  In  common  parlance  and 
acceptation^  the  words  <*  to''  and  "  fpcwn"  have,  very 
frequently,  an  inclusive  meaning(  J) ;  and  I  am  by  no  means 

(fl)  t  Burr.  376.  (c)  Indictment  (M)  pi.  19. 

{h)  26  Geo.  2,  c.  54,  \d)  Cowp.  717,  ace. 


IN    MICHAELMAS   TERM,    VIII.    GEO.    IV.  219 

satisfied  with  the  general  rule  laid  down  in  Rex  v.  Gam-  ^^^7. 
lingatf{a),  that  they  ought  to  be  construed  exclusively.  The 
case  in  Burrow  ia  also  yery  different  from  the  present. 
The  object  of  the  act  there,  was  to  impqae  a  toll.  Many 
of  the  clauses  described  the  roads  as  leading  from^  to,  and 
through  towns;  but  the  clause  in  question  omitted  the 
word  through*  Lord  Mansfield  obsenred,  that  it  sns^ 
neither  usual  nor  convenient  to  erect  toll  gates  in  the 
middle  t^f  great  towns,  which  the  commissionera  under  the 
act  had  done :  and  upon  those  grounds  the  decision  of 
that  case  clearly  preceded.  For  these  leaaops,  I  am  of 
ofMnion  that  this  indictment  may  be  supported* 

Baylet,  J»— I  am  of  the  same  opinion.  The  objection 
in  Rex  v.  Gamlingay  was,  that  it  did  not  appear  from  any 
thing  stated  in  the  indictment,  that  any  part  of  the  road 
was  in  the  indicted  parish,  because  the  first  allegation 
that  the  road  led  from  A.  to  B.,  was  clearly  bad  in  that 
respect,  and  the  second  allegation,  that  part  of  the  same 
road,  situate  in  B.,  was  in  decay,  referred  back  to  the 
first,  and  therefore  could  not  aid  it;  for.  both  plainly 
alluded  to  one  and  the  same  road.  And  even  there  Lord 
Kenyan  appears  to  have  yielded  to  the  objection  witH 
regret,  and  rather  from  the  idea  that  he  was  bound  by 
the  authority  in  Rollers  Abridgment  (&),  than  from  his  own 
conviction  of  the  validity  of -the  objection.  Here,  how- 
ever, the  objection  does  not  apply;  for  there  is  in  this 
indictment^  a  very  sufficient  allegation  that  the  defendants 
have  obstructed  a  road  in  the  parish  of  Studley. 

The  other  Judges  concurred. 

Rule  refused. 

{a)  3  T.  R.  513.  stoppiDg  is  alleged  at  Kensington, 

(6)  And  see  Eahey't  case,  Latch,  but  the  way  is  alleged  to  be  from 

183.    Hakey  was  indicted  *^quod  and  to  K.^  so  there  K.  is  excluded, 

apttd  Kea$higtan,cfm  quoiam  mvr  As  a  leaie  Ibc  three  yean,  from 

TO  coctili  obitvpatnt  altam  viam  re-  Michaelmas  excludes  Michaelmas. 

giam  ducentem  de  London  ad  Ken"  At  another  day,    another  indict- 

tington;  and  the  indictment  was  ment  was  reversed  for  the  same 

quashed  by  Jones  and  Whitlocke,  cause,  by  Doderidge  and  VHut- 

{abtente  Doderidge),  because  the  locke." 
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OsoROfi  Butcher  v.  John  BufCHRtt.-   .  , 

mill's?  TRESPASsTfof  "^alSg  and  entering  a  cloie  of  the 

on  a  party  in  plaintiff,  called  Hill  close  ground,  and  a  cert^'- other 

^ttfim  (a/  close,  Situate,  Sec,  at  Maidmorton,  iu  the  county  of'  Bticks, 

Held,  that  and  breaking  gates,  feeding  with  cattle,  damaging  soil 

agaiW  the  with  horses  and  carriages,  cutting  down  trees,  and  carrying 

&*™A  h*^*  away  branches.    Plea,  not  guilty.    And  as  to  the  second 

retain  the  close,  tib.  ten.  of  defendant.    The  replication  took  issue 

a^ual  posses-  ^^  ^^^  ^^^^    ^^  ^y^^  ^^  y^f^^^  Garrow,  B.,  at  the  last 

assizes  for  the  county  of  Bucks  (6),  it  appeared,  that  the 
plaiaiiff  was  the  elder  brother  of  the  defendant;  that,  on 
the.  10th  of  August,  1761,  George  Butcher^  the  fittber  of 
the  plaintiff  and  defendant,  was  admitted  tenant  of  n 
copyhold  messuage  and  land,  comprising  Hill  close  ground^ 
habendum,  to  him  the  said  George  Butcher,  the  elder,  WU- 
liam  Scott  Butcher,  his  second  son,  and  George  Butcher, 
his  eldest  son  (plaintiff),  for  the  term  of  their  lives,  and 
the  life  of  the  survivor  and  survivors  of  them  successively. 
In  January,  1807,  George  Butcher,  the  elder,  died.     Wii- 
liam  Scott  Butcher,  the  second  son,  remained  in  posses* 
sion  of  the  locus  in  quo,  from  the  time  of  the  death  of 
George  Butcher,  the  elder,  till  his  own  death  in  January, 
1827.     William  Scott  Butcher,  by  his  wiQ«  dated  22d 
December,  1826,  devised  the  locus  in  quo  to  John  Butcher, 
the  defendant,  in  fee,  and  appointed  him  sole  executor  of 
his  will.    On  the  death  of  the  testator,  the  defendant  en- 
tered into  possession  as  devisee  under  the  said  wiU,  but 
on  the  10th  March  last,  the  plaintiff  and  his  men  cut 
asunder  the  chain  which  fastened  Che  gate  of  the  close  in 
question,  and  entered  thereon,  and  began  to  plough  and 
sow  the  field,  whereupon,  defendant  ordered  plaintiff^s 
men  out  of  the  close,  aud  on  their  refusing  to  go  out,  he 
cut  part  of  the  gear  of  the  plaintiff's  horses.     Verdict  for 
the  plaintiff,  with  leave  to  move  to  set  aside  the  verdict, 
and  enter  a  nonsuit. 

(a)  F.  N.  B.  304  D.  Storks,  Serj :,  and  T.  Keily ;  for  the 

(b)  Counsel   for   the   plaintiff,     defendant,  Robmtan,  and  Micmv. 
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Robifuon,  for  the  defendant,  now  moved  accordingly. 
It  must  te  'admitted,  that  the  pbiintiff  was  the  rightful 
ownfur  of  the  cloee  in  question,  William  Scott  Butcher 
having  no  right  to  devise  to  the  defendant,  inasmuch  as 
h^  had  only  a  life  estate  in  the  premises;  but  the 
plai^tifl^.by  virtue  of  the  entry,  had  not  such  a  posses- 
sion as  would  enable  him  to  maintain  trespass.  For  that 
purp9sej  it  was  necessary  that  the  pliMntiff  should  have 
actual  (a)  and  exclusive  possession  (&).  Here  the  entry  of 
the  plaintiff  not  being  acquiesced  in  by  the  defendant, 
the  plaintiff  had  not  obtained  such  possession. 

Lord  TfiNTERDBN,  C.  J.— There  is  no  doubt,  that  if 
he  who  has  the  right  enters,  he  can  maintain  trespass. 
Formerly,  trespass  was  brought  to  tiy  title  (c);  and  the 
mere  circumstance  of  the  plaintiff's  going  upon  the  land 
and  nsing  it,  is  an  entry,  although  he  says  nothing  {d). 

The  other  Judges  concurring. 

Rule  refused  (e). 

A»  having  forfeited  for  treason, 
made  a  gift  in  tail,  and  after  the 
death  of  Uie  donee,  ^.  was  restored 
by  act  of  parliament:  this  con- 
stnictive  seisin  of  the  donee  was 
held  sufficient  to  eatitle  hia  wilb 
to  dower.  Arundel  ▼.  WUlimgUmy 
T.  9,  £.  3,  fo.  24,  pi.  17.  The 
common  action  of  trespass  for 
mesne  profits,  after  an  nab.  fac. 
pou,,  is  founded  upon  this  prin- 
ciple; ax«d  if  thfi  plaintiff  claims 
to  be  remitted  to  a  constructive 
possession  anterior  to  the  demise 
in  ejectment,  so  that  he  can  no 
longer  availhimself  of  the  estoppel 
creaked  bj  the  judgment  in  eject- 
ment^ he  raises  the  question  of 
title  m  the  old  way. 
(((Q  Co.  Iitt.245b.}  3Tho.  C.L. 

<e)  And  see  TmaUm  r.  Cottar, 
7  T,  R.  431 ;  Turner  ▼.  Meymott, 
1  Bingh.  158;  7  J.  B.  Moore, 
574,S.C.;  QwdkUoney.Forter, 
Woodf.  642;  NowtU  v.  Roakey 
anU,  170. 
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(fl)ride  2  B^IL  Abr.  553 ;  Com* 
Dig.  Trespass,  (B). 

(6)  Vide  WUum  ▼.  Machrtk,  3 
Burr.  1824 ;  Smith  r.  JMSUes,  1  T. 
R.  480;  WiiUhlre  ▼.  Sidford,  pott. 

(c)  Ejectment  is  founded  upon  a 
ri^it  to  enUrf  and  make  the  demise 
to  the  nomiiml  lessee.  Whoerer, 
therefore,  can  maintain  ejectment, 
may  enter  peaceably  without  ac- 
tion ;  and  upon  such  entry  the 
l^l  possession  vests  with  rela- 
tion to  the  period  at  which  the 
title  of  the  party  accrued ;  so  that 
he  may  now  sue  for  the  mesne 
trespasses ;  which  brings  the  right 
of  peasessien,  ttid  the  lawflilness 
pf  the,  entry  directly  in  question. 
Thus  to  a  plea  of  Sb.  ten,  at  the 
4ia»e  dtbe  aHegsd  trespass,  plain* 
tiff  replied' that  his  &ther  had  been 
disseiMd  hf  defMhcnt,  And  that 
he  had  vmOf  tateced  upon  defiandr 
ant.  Bro.  Tresp.  pi.  80.  Ei  vide 
ib.  pL  127,  169,  187,  202,  227, 
367,  423;  Jayton  v.  Rtuh,  1  Salk. 
209 ;  Rogert  v.  Pitcher^  6  Taunt. 
202,  7 ;  1  Mai&b,  542.    So  where 
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William  Ferrer  and  Ann  Rollabon,  against 
John  Oven,  y  /^^-  J^Z7^ 
In  debt  on    XhE  declaration^  which  was  in  deb%  stated,  that  certain 
award  by  X     differences  and  disputes  having  arisen,  and  being  depend- 
C,  where  the  ing  between  the  said    William  Ferrer  and  Honoria  his 

was'bJTJL^and  ^^>  "^^  *^*  ^^^  -^"^»  ^^  *^®  ***^  defendant,  and  one 
his  wife,  and   Lacon  Lombe  :  they  the  said  William  Ferrer  and  Honoria 
side,  and  by C.  ^  ^^^^f  ^^^  ^^  ^^^  -^^^f  heretoforev  to  wit,  CD  the 
^  ^i^l^^  aecond  day  of  February,  1826,  at  London  aforesaid,  by  a 
on  the  other,  *  Certain  bond  of  arbitration,  bearing  date  on  that  day, 
onhe'^sSmaiL  ''^®^^**"®  bound  to  the  said  defendant  and  Lacon  Lambe,  in 
sion  by  the      a  certain  penal  sum  in  the  said  bond  mentioned ;  and  the 
^  and  by  ^  ^^  defendant  and  Lacon  Lambe,  then  and  there,  by  a 
P.,  must  be     certain  other  bond  of  arbitration,  became  and  were  bound 
to  the  said  William  Ferrer  and  Honoria  his  wife,  and  the 
said  Ann,  in  a  cmtain  other  penal  sum  in  the  same  bond 
mentioned,  which  bonds  were  respectively  conditioned, 
well  and  truly  to  stand  to,  obey,  abide,  observe,  perform, 
fulfil,  and  ktep  the  award,  order,  arbitrament,  final  end  and 
determination  of  James  Thonuu  Woodhouse,  of,  &c.,  and 
William  Back,  of,  &c.,  arbitrators,  indifferently  named, 
elected  and  chosen,  as  well  by  and  on  the  part  and  behalf 
of  the  said  defendant  and  Lacon  Lambe,  as  of  the  said 
William  Ferrer  and  Honoria  his  wife,  and  the  said  Ann, 
to  arbitrate,  award,  order,  adjudge,  and  determine  of  and 
oonceming  all  and  all  manner  of  action  and  actions, 
6ause  and  causes  of  actions,  suits,  bills,  bonds,  specialties, 
judgments,  executions,   extents,  quarrels,  controversies, 
trespasses,  damages  and  demands  whatsoeter,  both  at  law 
and  in  equity,  at  any  time  or  times,  theretofore  had,  made, 
moved,  brought,  commenced,  sued,,  prosecuted,  done,  suf- 
fered, committed,  or  depending  by  and  between  the  said 
parties;  so  as  the  award  should  be  made  in  writing  on  or 
before  the  5th  day  of  March,  then  next  ensuing.    But  if 
the  said  arbitrators  did  not  make  their  award  of  and  con- 
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ottning  ;the  premises  by  the  time  aforesaid,  theb  td  obc^,        fetr. 

abide,  obserre,  perform^  fuIfiU  and  l^edp  ihe  avrard,  <Rrddk^,      IT^^^^ 

arbitrameot,  umpirage,  final  end  and  determtnation  of  one  v. 

Thomas  DamUf  a  person  indifferently  named  aiid  ehosen       ^^'^* 

as  9XK  wnpire  b^tweea  the  said,  parties,  of  aiod  oonceming 

the  piemiate,  on  or  before,  the  first  day.of  Jnn#,  then  next 

ensuing.  And  they,  the  said  defendant  and  Lacon  Lambed 

and  the  said  William  Ferrer  and  Hdmoria  his  wife,  ilnd 

the  said  Ann,  did,  by  the  said,  respective  conditions, 

sererally  oonseni  and  agree,  amongst  other  things^  that 

the  coats  of  a. certain  siut  in  Chancery,  in  which  the  said 

WMiam  Ferrer,  and  JSonbrim  his  wife,  and  ilmi,  wme 

plaiati&y  and  the  said  defendant  and  JLaam  Lambe  wave 

defendants,  as  well  aH  of  the  reference,  ;uid  the  awssrd  to 

be  made  in  conaeqneni^e  thereof,  shoald  abide  tbe  ^vwl  of 

the  said  award,  and  that  the  said  aiiiitaatoni  or  nmjMr^ 

should  tax  and  award  the  amonnt  of  ossts  to  be  paid  fay 

the  party  or  parties  UaUe  to  tbe.payment  thereoll    Thai 

the  said  Jameg  Thomas  .Woodlum^ei^M   WilUm  Back 

did  not  make  their  awasd  in  tbe  pnnisas  within  the.time 

for  that  purpose  appointed  by  tbe  mud.  bends.    Wbem«- 

upon  the  said  Thomas  Dames,  tbo  vmjpige  appointed  as 

aforesaid,  having  taken  upon  himself  the  burthen  of  this 

said  arbiinttieii,  did  ia  due  manner,  .after  the  expiration  of 

such  time,  and  befiHe  tbe  expiration  of  the  tame  appointed  for 

making  the  umpirage,  to  wit»  on  tbe  29th  day  of  May,  in 

the  year  1826,. aforesaid,  at  Lcmdoti  aforesaid,  make  and 

publish  his  award  or  umpirage  in  writing,  concerning  the 

said  differences  and  dilutes,  ready  to  be  ddsTemd  to  the 

said  parties  or  such  of  them  as  should  desioef  t^  same^ 

and  bearing  date  .the  day.  and  year  last  aforesaid  ^  and 

did  thereby,   (after   awarding  and   directing   that  the 

said   defendant   should    pi^y  ft   certain   asm  of  money 

to  the  said  WiUiam. Ferrer^ vuk  a.  certain. other  sum  ef 

money  to.  the  said  Ann  (a),  as  in  the  umpirage  meatioBed)^ 

award,  order,  and  direct  that  the  said  defendant,  his  heirsi 

(a)  Two  other  actiODB  {post,  227     which  shared  the  same  hit  as  the 
{d)  )  were  brought  for  these  sumS;     principal  case. 
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kc*  should  welt  and  truly  pay,  or  cause  to  be  paid,  unto 
the  said  William  Ferrer  and  Ann,  their  executors,  admi- 
nistrators, or  assigns,  on  the  14th  day  of  August  next 
ensuing  the  date  of  the  said  umpirage,  between  the  hours, 
&c,,  at  the  ofltee  of  the  said  William  Back,  situated,  &c., 
the  sum  of  41/.  16«.  Id.,  being  the  amount  of  the  costs  in- 
curred by  them,  the  said  William  Ferrer  and  Hanoria  his 
wife,  and  the  said  Ann,  in  respect  of  the  said  suit  in  Chan* 
eery,  of  the  said  reference,  and  of  that  his  the  said  I%)ma$ 
Davies^B  award  or  umpirage,  after  the  same  had  been  duly 
taxed  by  him  the  said  Thomas  Daviet,  in  pursuance  of  the 
said  bonds  of  arbitration;  as  by  the  smd  award  or  urn- 
pifuge,  reference  being  th«reunto  had,  will,  amongst  other 
things,  fully  appear :  Of  which  award  or  umpirage  the  said 
John  afterwards,  to  wit,  on  the  said  29th  day  of  May,  in 
the  year  1826,  aforesaid,  at,  8cc.,  had  notice.  Nevertheless, 
the  said  defendant  did  not,  on  the  said  day  in  the  said  award 
or  umpirage  -in  that  bdudf  mentioned,  between  the  hours 
and  at  the  place  before-mentioned,  pay  or  cause  to  be  paid 
to  the  said  William  Ferrer  and  Ann,  or  to  either  of  them, 
the  said  sum  of  41/.  16s.  Id.,  in  the  said  award  or  umpirage 
mentioned,  or  any  part  thereof;  nor  hath  the  said  defen* 
dant  before  or  since  paid  the  said  sum,  or  any  part  thereof, 
to  the  said  William  Ferrer  and  Ann,  or  either  of  tiiem, 
although  he  the  said  defendant  was  afterwards,  to  wit,  on 
the.said  14th  day  <^  August,  and  on  divers,  &c.,  requested 
by  the  said  William  Ferrer  and  Ann  to  pay  them  the  said 
sum  of  4l/.  I6s.  Id.,  to  wit,  at,  &c. ;  whereby  an  action 
hath  acenied,  &c.  The  declaration  also  contained  counts 
for  money  borrowed,  money  paid,  money  had  and  received, 
and  upon  an  account  stated.  Plea,  nil  debet.  At  the  trial 
before  Lord  Tenierden,  C.  J.,  at  the  sittings  at  Ouikihall 
after  last  Easter  term  (a),  the  execution  by  the  defendant 
of  the  bond,  in  which  he  and  Lambe  were  the  obligors,  was 
proved,  as  also  the  due  execution  of  the  umpirage.  Follett, 
for  the  defendant,  objected  that  it  should  also  have  been 

(a)  Counsel  for  the  plaintiff,     the  defendant,  FoUett. 
W.  E.Tmmi<m,  wad  F.KeUy;  for 
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pfoved  that  Lafnbe  bad  executed  this  bond,  and  Aat  the  ^}^^l' 
counter-boad  shoald  hatre  been  proved  to  have  been  exe- 
cuted bjr  the  two  plaintiffs  and  Mrs.  Ferrer,  and  he  cited 
Antram  v.  Ciace  (a).  A  second  objection  taken,  was,  that 
the  umpire  had  no  authority  to  award  between  the  plain- 
tifis  on  the  one  side,  and  the  defendant  alone  on  the  other 
side,  so  as  to  give  the  plaintifis  a  right  of  action  on  snch 
award  (6).  Upon  this  a  witness  was  called,  who  stated 
that  he  was  present  at  the  execution  of  the  bond  by  Ann 
RoUomm^  and  that  he  thought  it  was  abo  executed  by 
WiUiam  Ferrer ;  but  the  attesting  witness  to  their  exe- 
cution was  not  called.  No  evidence  was  attempted  to  be 
given  of  the  execution  by  Lambe,  or  Mrs.  F* ;  bv^tU  was 
proved  that  the  defendant  had  attended  before  theafbi- 
trator.  A  vevdict  was  found  for  the  plaintiffii ;  the  learned 
Judge  reserving  both  the  points  made  by  the  defendant^ 

oounsd. 

■  ■  *     *    " 

FoUeU  having,  in  Trinity  term/obtained  a  rule  nm,  'for 
entering  a  nonsuit  upon  the  first  objeetion  taken  at  'the 
trial,  * 

Tauviom  now  shewed  cause*  The  learned  Judge  was  of 
opinion  at  the  trial,  that  the  exeeutron  of  the  bond  hf  the 
wife :  would  haw  been  a-ndUty,  and  need  n6t  be  proved. 
With  regard  to  execuAion  by  the  plaintiff,  it  Ivas  proved 
that  the  plaintiff's  nane  was  subscribed  to  the  itfistruttent. 
Thena  was  no  evidence  of  the  execution  of  the  other  bond 
by  Lambe:  bat  neidier  does  the  declaration  contatnany 
averment  that  the  parties  did  eieente;  it- merdy  states 
that  they  had  b^^MWie  bound.  AniramT.  Cheee,  is'  very 
distinguishable  from  the  case  now  before  the  Court.  Here 
there  is  no  evidence  that  LanAe  had  any  ilitetest  m  th*^ 
matters  lefiwed.    The  bond  appeared. in  evidence  to  be 

(a)  15  East,  209.  ▼.  White,  1  Brod.  &  Bingh.  350|.. 

lb)  Than  objection  y/fwi  after-     add  the  cases  there  cited. 
wards  abandoned ;  and  see  Winter 
VOL.  1.  Q 


OVEK. 
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1837.        a  joint  and  several  bond,  with  several  conditions.     In 
j!^^^       AfUram  v.  Chace,  the  execution  by  the  defendant  was 
V.  founded  upoi\  the  expectation  that  the  instrument  would 

be  executed  by  the  other  parties,  who  appeared  to  have  an 
interest  in  the.  subject  matter.  In  the  present  case,  it 
was  unnecessary  to  prove  the  execution  of  the  deed  by 
Lambe,  until  the  defendant  had  first  shewn  that  Lambe 
had  an  interest. 

FoUeit,  contrL  The  plaintiffs  did  not  make  out  a  cause  of 
action  by  legal  proof.  No  debt  was  created  by  this  umpirage, 
unless  all  the  parties  who  were  to  be  affected,  entered  into  a 
binding  agreement  to  submit  to  it.  It  was  necessary  to  aver 
in  the  declaration,  as  has  been  done,  that  all  the  parties 
did  submit ;  and  it  was  necessary  to  prove  that  averment 
before  the  award  could  be  received  in  evidence.  It  does 
appear  upon  the  face  of  the  declaration,  that  Lambe  was 
interested,  because  he  is  stated  to  be  a  co-defendant  in  a 
suit  in  Chancery,  the  costs  of  which  are  to  abide  the  event 
of  the  award.  It  was  incumbent  on  the  plaintifis  to  prove, 
not  only  his  execution,  but  also  the  execution  by  (he 
plaintiffs  and  by  Ferrer's  wife.  [Lord  Tenterden,  C.  J. 
Was  there  not  sufficient  evidence  of  the  execution  by 
Ferrer  and  Rollasim  as  againstthe  defendant,  who  refUsed 
to  produce  that  bond  after  notice  ?]  There  was  no  evi- 
dence that  the  bond  was  in  defendant's  possession;  it 
might  have  been  in  Lambe\  the  co-obligor's.  There  are 
several  authorities  establishing  the  position,  that  wherever 
an  award  is  attempted  to  be  enforced  between  any  of  the 
parties,  it  is  essentially  necessary  in  the  first  fdace  to  shew 
that  the  arbitrator  was  properly  empowered  to  make  the 
award,  by  proving  a  binding  mutual  submission  by  every 
one  who  is  to  be  affected  by  it;  DUfy  v.  Polhill{ah 
2  WfM.  Sound.  61  n.  (g);  Biddell  v»  Dowse  (b).  The 
reason  is,  that  one  person  does  not  agree  to  be  bound, 
unless  all  the  parties  between  whom  the^differenccA  exists 

(a)  2  Stra.  923.  (6)  6  B.  &  C.  265. 
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are  bound  also ;  Antram  v.  Chact  {a),  is  precisely  in  point, 
except  that  ^is  case  is  stronger ;  because  here  there  is  an 
averment  in  the  declaration,  that  all  these  parties  had 
executed  the  bonds,  and  it  being  necessary  to  shew  a 
mutual  submission,  it  must  be  proved  as  laid  (6).  The 
execution  by  the  wife  should  also  have  been  proved, 
because  although  there  might  be  no  legal  remedy  against 
her  upon  it,  her  submission  would  alter  the  effect  of  the 
award  ;  Berry  v.  Wade  and  Ux  (c). 


Lord  Tenterdbn,  C.  J. — I  do  not  see  that  these 
authorities  can  be  got  over.  The  rule  must  be  made 
absolute. 


Batlby,  J* — ^This  action  is  unfortunately  brought,  not 
ofithe  bo&d^  but  upon  the  umpirage  {d).  It  is  averred,  that 
there  was  a  subiEnission  by  bond  by  plaintiff  and  wife,  and 
by  defendant  and  Lambe,  The  defendant  might  never 
have  cdnsented  unless  Lambe  joined,  and  there  was  evi- 
dence that  he  wiU  concerned  with  the  defendant  in  Chan- 
cery. 


(a)  15  East,  209,  ante,  227. 

(6)  See  WUliamsan  ▼•  AUisanf 
2  East,  449,  452. 

(0  Finch,  180. 

(iQ  If  the  action  had  been  on  the 
bond,  it  would  have  lain  upon  the 
defendant  to  discharge  himself 
from  the  penalty,  by  shewing  a 
perlbrmanoe  of  the  conditio^. 
This  would  have  transferred  the 
burthen  of  proof  from  the  plaintiff 
to  the  defendant ;  whereas  in  debt 
on  the  amatdy  a  defendant  by 
pleading  nU  debet,  not  only  throws 
the  burthen  upon  the  plaintiff, 
but  reserves  to  himself  the  power 
of  setting  up  at  the  trial  any  num- 
ber of  defences  to  which  it  may  be 
found  convenient  to  resort.  If 
the  plaintiff  had  sued  on  the  sub- 


mission bond,  one  action  would 
have  been  sufficient ;  but  in  sui^g 
on  the  award,  it  was  necessary  for 
each  party  to  whom  money  was 
directed  to  be  paid,  to  bring  a 
separate  action  {ante,  223  (a).  In 
declaring  on  the  award,  however, 
the  plaintiff  has  this  advantage, 
that  if  he  obtains  judgment  by 
default  or  on  demuner,  the  ex- 
pense and  delay  of  suggesting 
breaches  and  of  executing  a  writ 
of  inquiry  at  \Nist  Pf  iii#,  under  the 
6tatute8&9  W.  3, cap.  U,{Welch 
V.  Ireland,  6  East,  613,  2  Smith, 
666),  are  avoided.  And  see  Com. 
Dig.  Arbitrament,  I.  2,  4,  6; 
Kyd,  on  Awards,  288,  289 ;  2 
Wms.  Saund.  62  b,  note  (/). 

q2 
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1827.  HoLROYD,  J, — ^The  case  of  Dilly  v.  FolkUKja),  is  coe- 

.  Ferree       elusive. 

V, 

Oven.  Littledale,  J.,  concurred. 

Rule  absolute, 
(a)  3  Stra.  92a. 


Tabbam,  Gent,  one,  &c.,  t;.  Hobn. 

^'re  to IT^  Assumpsit  on  an  attorney's  bilL  Plea,  non  assump- 
an  attorney,  sit,  and  issue  thereon.  At  the  trial,  before  Alexander^ 
«  Aat  sh^was  ^-  ^-^  ^*  the  last  assizes  for  the  county  of  Cambridge  («), 
entitled  to  an  the  case  was  this.  The  plaintiff  was  an  attorney  at  Cam- 
that  she^ould  bridge,  and  the  defendant  a  single  lady  residing  at  Welney; 
pay  ^*^^^.*®  in  Norfolk.  The  defendant,  believing  that  she  was  en- 
B.  took  the  titled,  as  heiress  at  law  of  her  deceased  father,  to  a  house 
^ff?'h*^^°^'  at  Welney,  of  which  he  had  died  in  possession,  and  which 
would  do  he  had  taken  many  years  before  as  devisee  under  bis 
fo^he^/'^^d,  father's  will,  applied  to  the  plaintiff  on  the  subject.  She 
without  delivered  to  him  certain  papers,  stating,  that  she  had 
munication,'  ^^  estate  at  Welney,  and  that  ^she  had  an  uncle  who  would 
commenced  an  produce  the  money  for  her,  if  she  recovered  the  estate. 
ejectment,  The  plaintiff  took  the  papers,  saying,  "  he  wopld  see 
vrai^^bM^'*  what  he  could  do  for  her.'*  No  express  agreement  was 
doned  under  entered  into  between  them,  but  the  clefendant  *^  gave  the 
SatTSd''"  plaintiff  directions  to  work  for  her.''  The  plaintiff  ac- 
no  title :—  cordingly,  without  further  communication  with  the  defend- 
acted'  without  ^^^*  commenced  an  action  of  ejectment  against  the  tenant 

due  authority,  jq  possession  of  the  house  in  question,  but  after  he  had 

both  m  com-  ^                                                   ^ 

menctn^  and  (a)  Counsel  for  the  plaintiff,      de&ndtint,  Storkiy  Serjt. 

disconlanuing  ^,KtUy  and  Qmning;  for  the            ,- 

the  eject-  ^                    ^ 

ment,  and  was  not  entitled  to  recover  the  costs  tiius  incurred. 
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incurred  expenses  to  the  amount  of  30/.,  discovered  that 
the  defendant's  father  had  been  interested  in  the  house 
merely  as  tenant  for  life,  and  that  the  defendant  con- 
sequently had  no  title  to  it,  whereupon  he,  without 
communicating  with  the  defendant,  discontinued  the 
ejectment,  and  sent  in  his  bill  of  costs.  When  the  bill 
was  delivered  to  the  defendant,  she  said,  she  could  not 
pay  it  then,  or  any  part  of  it.  This  was  the  account 
of  the  transaction  given  by  the  plaintiff's  witnesses. 
On  the  part  of  the  defendant,  a  witness  was  called,  who 
stated  that  he  saw  the  plaintiff  at  his  office,  and  told  him 
that  the  defendant  had  property  under  her  father's  and 
grandfather'^  will,  and  that  she  had  the  papers,  but  had 
no  money.  The  plaintiff  said  he  should  like  to  see  the 
papers,  and  the  witness  carried  them  to  him  a  few 
days  afterwards,  when  the  plaintiff  said,  he  could  not 
do  any  thing  further  until  he  saw  the  defendant.  The 
witness  and  the  defendant  afterwards  called  together  upon 
the  plaintiff.  The  defendant  then  said,  if  she  got  the  pro- 
perty that  was  her's,  she  would  pay  the  plaintiff:  to  which 
the  plaintiff  replied,  that  he  had  no  doubt  that  part  of 
the  pn^rty  was  her's,  and  he  would  undertake  and  get 
it  for  her.  Upon  this  evidence,  the  Lord  Chief  Baron  told 
the  jury,  that  if  they  were  of  opinion,  either  that  the  plain- 
tiff had  undertaken  the  business  upon  the  terms  that  he 
should  not  be  paid  unless  he  succeeded,  or,  that  he  had 
improperly  proceeded  in  the  ejectment  after  he  knew  that 
the  defendant  had  no  title  to  the  premises,  without  giving 
her  notice;  in  either  of  those  cases  the  defendant  was  en- 
titled to  a  verdict.  The  defendant's  evidence  went  some 
length  in  support  of  the  first  proposition,  but  in  that 
respect  it  was  somewhat  at  variance  with  the  plaintiff's 
evidence,  by  which  it  also  appeared,  that  when  the  plain- 
tiff's bill  was  delivered  to  the  defendant,  she  did  not 
refase  to  pay  it  absolutely,  but  merely  stated  that  she 
could  not  pay  it  then.  With  respect  to  the  second  point, 
it  appeared  to  him,  upon  the  whole,  that  all  the  business 
had  been  donci  before  the  plaintiff  had  discovered  the 
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1837.        defendant's  defect  of  title.     The  jury,  however,  woald 
xT^'^LM      ^^^^  ^^^  whole  case  into  their  consideration.    The  jury 

^,  v*  found  a  verdict  for  the  defendant. 

Horn. 

jP.  Kellf  moved  for  a  new  trial,  upon  two  grounds ;  first, 
that  the  learned  Judge  had  not  properly  direeled  the  jary ; 
and  secondly,  that  the  verdict  was  unsupported  by  the  evi-» 
dence.  There  was  no  evidence  of  an  express  agreement 
by  the  plaintiff  to  undertake  the  business,  on  the  terms 
that  he  should  not  be  paid  unless  he  saocee4ed ;  and  he 
certainly  could  not  be  bound  by  any  thing  less  than  an 
express  agreement  to  that  effect,  even  if  he  could  be  bound 
by  any  such  agreement,  however  formal  and  precise. 
Upon  that  point,  therefore,  the  learned  Judge  ought  to 
have  told  the  jury  that  the  plaintiff  was  entitled  ta  re- 
cover. Having  received  a  general  retainer  from  the 
defendant,  the  plaintiff  was  authorized  to  commence  the 
action  of  ejectment,  and  the  fact  of  his  client's  title  turning 
out  defective,  did  not  afford  a  legal  ground  of  defence  to 
an  action  brought  by  him  upon  his  bill  (a).  When  the 
)  discovery  of  the  defect  of  title  was  made,  the  plaiiUiff  was 
equally  authorized  to  abandon  the  ejectment  In  so  doing 
he  acted  in  the  way  most  for  the  interest  of  his  client,  and 
acting  as  he  did  under  a  general  retainer,  the  express 
authority  of  the  defendant  was  not  necessary  to  justify 
either  the  commencing  or  the  discontinuing  the  action. 

(a)  Negligence  in  the  conduct  io  the  isle  of  Man;    and  that  it 

of  a  cause,  where  it  is  not  so  gross  had  been  wholly  fruitless ;  as  the 

as  to  deprive  the  client  of  all  be-  commission  cannot  be  treated  as  a 

nefit,  is  no  defence  to  an  action  nullity.  Bitmore  ▼.  Btmtf,  2  Stork, 

on  the  attorney's  bill.      Templer  Rep.  59,  tamen  quare.    Nor,  that 

M'Lachlan,  2    New    Rep.    136.  no  benefit  has  been  derived,  where 

Nor,  that  he  had  neglected  to  fol-  the  £iilure  does  not  result  wholly 

low  the  instructions  of  his  client  from    the    plaintiff's    negligence, 

merely  for   delay.      Johtitton   v.  Dax  v.  Ward^  1  Stark.  Rep  I  409. 

Alston,  1  Camp.  176.     Nor,  that  iSecto,  where  the  charges  are  incur- 

the    items    in  the  bill  were  for  red  entirely  through  gross  igno- 

suing  out  a  commission  of  bank-  ranee,  inadvertence,  or  negligence, 

nipt,  under  a  misrepresentation  of  Montriou  ▼.  Jeffreys,  1  R.  &  M. 

the  plaintiff,  that  it  would  operate  317;  AUison  v.  Raynerfposi,  241* 
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Upoti  the  oth^r  point,  the  verdict  was  clearly  unsupported 
by  the  evidence,  for  it  was  proved,  and  so  stated  by  the 
hamed  Judge  to  the  jury,  that  all  the  business  charged  for 
was  done  before  the  plaintiff  discovered  that  his  client 
had  fio  title  to  the  premises  sought  to  be  recovered*  In 
either  point  of  view,  therefore,  the  verdict  Was  wrong,  and 
the  plaintiff  is  entitled  to  a  new  trial. 

Lord  Tbnterden^  C.  J. — I  cannot  say  that  the  verdict 
found  by  the  jury  in  this  cause  is  wrong,  in  either  of  the 
views  now  taken  of  the  case.  It  is  clear,  upon  the  'evi- 
dence oa  both  sides,  that  the  plaintiff  was  made  acquainted 
with  the  fact,  that  the  defendant  was  destitute  of  imme- 
diate resources,  and  that  she  told  him  she  would  pay  him 
ifihe  recovered  the  property  to  which  she  supposed  herself 
entitled.  It  is  equally  clear  that  the  plaintiff  undertook 
the  business  upon  those  terms ;  for  he  said,  in  the  language 
of  one  witness,  that  he  would  see  what  he  could  do  for 
her;  and  according  to  another,  that  he  had  no  doubt  that 
part  of  the  property  was  her's,  and  that  he  would  under- 
take and  get  it  for  her.  But  if  he  did  not  undertake  the 
business  on  those  terms,  I  am  of  opinion  that  he  acted 
without  proper  authority  and  caution,  first  in  commencing 
the  ejectmenti  and  afterwards  in  discontinuing  it,  without 
previously  communicating  his  intentions  to  the  defendant. 
He  was  not  justified  in  the  first  instance  in  running  the 
defendant  to  expense,  without  her  express  authority ;  nor 
in  the  second,  in  abandoning  the  action,  and  saddling  her 
with  the  costs,  without  informing  her  of  the  opinion  he 
had  formed  of  her  case,  and  making  further  inquiries  into 
the  real  nature  of  her  claim  to  the  property.  For  these 
reasons,  it  seems  to  me  that  the  verdict  found  for  the 
defendant  ought  not  to  be  disturbed. 

Bat  LEY,  J. — I  am  of  the  same  opinion.  The  plaintiff 
did  not  receive  instructions  to  commence  an  action,  but 
only  to  inquire  into  the  defendant's  title ;  and  he  ought  to 
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have  made  that  inquiry,  and  to  have  commoaicated  ibe 
result  of  it  to  the  defendant,  before  he  incurred  the  ex- 
pense^ which  he  now  seeks  to  be  reimbursed.  Having 
proceeded  withodt  the  authority  of  his  client,  he  has  pro- 
ceeded at  his  own  peril,  and  he  must  abide  the  conse- 
quences of  his  own  rashness  and  precipitani^. 


The  other  Judges  concurred. 


Rule  refused. 


Wherea6i7/ 
of  MiddUKx 
issues,  upon 
an  affidavit  of 
debt  duly 
sworn,  pur- 
suant to  the  12 
Geo.1,c.  29, 
s.  2,  an  office 
copy  of  the 
same  affidavit 
will  authorize 
the  issuing  of 
a  latitat  into 
^different 
county. 


Baker  ty.  Allan, 

XJ ARSTOW  had  obtained  a  rule,  calling  upon  the  plaintiflf 
to  shew  cause  why  the  bail-bond,  executed  in  this  case, 
should  not  be  given  up  to  be  cancelled,  and,  in  the  mean 
time,  that  proceedings  should  be  stayed,  upon  an  affidavit, 
stating  the  following  facts.  A  bill  of  Middlesex  was  issued 
against  defendant,  at  the  suit  of  the  plaintiff,  on  an  affida- 
vit of  debt,  sworn  at  the  bill  of  Middlesex  office,  before 
the  proper  officer.  The  defendant  could  not  be  arrested  under 
that  process,  and  the  plaintiff's  attorney,  having  obtained 
an  office  copy  of  the  affidavit  of  debt,  filed  it  at  the  office  of 
the  signer  of  writs,  and  sued  out  a  writ  of  latitat  against 
the  defendant,  into  the  county  of  Surrey,  under  which  he 
was  arrested.  The  objection  was,  that  no  affidavit  of  debt 
had  been  sworn  before  a  judge,  or  a  commissioner,  or  the 
officer  by  whom  the  writ  of  latitat  was  issued,  or  his 
deputy,  pursuant  to  the  provisions  of  the  statute  12  Geo.  1, 
c.  29,  s.  2  (a). 


(a)  Which  enacts,  ''that  in  all 
cases  where  the  plaintifi^s  cause  of 
action  shall  amount  to  the  sum  of 
10/.,  or  upwards,  an  affidavit  shall 
be  made  and  filed  of  such  cause  of 


action;  which  affidavit  may  be 
made  before  any  judge  or  commis- 
sioner of  the  Court  out  of  which 
such  process  shall  issue,  autho- 
rized to  take  affidavits   in  such 
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Buickinsan  shewed  cause.  He  produced  an  affidavit,  1827. 
stating  that  it  i93b  the  constant  practice  for  the  officers  of 
the  Conrt  to  issue  writs  into  one  county,  upon  office  copies 
of  affidaritSy  sworn  for  the  purpose  of  suing  out  prerious 
writs  into  other  counties;  and  contended,  that  such  a 
practice  was  consistent  with  the  intent  and  object  of  the 
act  of  parliament.  A  writ  of  latitat  is  a  continuance  of 
a  bill  of  Middlesex.  According  to  the  ancient  practice,  a 
bill  of  Middlesex  was  always  sued  out  in  the  iirst  instance ; 
and,  in  the  present  day,  every  writ  of  latitat  necessarily 
assumes  the  preyious  issuing  of  a  bill  of  Middlesex  (a). 
Dalton  V.  Barnes  (6),  will  perhaps  be  relied  on  by  the 
other  side ;  but  it  differs  materiaUy  from  the  present  case. 
It  was,  undoubtedly,  there  held  that  a  tpecud  capias, 
issued  upon  an  affidavit  of  debt,  sworn  at  the  bill  <^ 
Middlesex  office,  was  irregular ;  but  the  ground  of  that 
decision  was,  that  the  second  process  there  was  in  its 
nature  essentially  different  from  the  first.  Here,  the 
whole  proceeding  is  by  bill,  and  the  second  process  is  a 
continuance  of  the  first.  The  view  of  the  subject  now 
suggested,  is  the  same  that  was  taken  by  the  court  of 
Common  Pleas,  in  the  very  recent  case  of  Dorvilk  v. 
Wkoomwell  (c).  It  was  thero  ruled,  that  where  a  first 
capias  is  issued  on  an  affidavit  of  debt,  filed  with  the 
filacer  of  one  county,  if,  instead  of  a  testatum,  a  second 
capias  is  issued  into  another  county,  a  new  affidavit  of 
debt  must  be  filed  vrith  the  filacer  of  the  second  county. 
The  very  ground  of  the  decision  in  that  case,  namely, 
that  the  second  process  was  not  a  testatum,  renders  it  an 
authority  in  favour  of  the  proceedings  here;  because  a 
latitat  is  a  testatum  bill  of  Middle8ex(a).  So,  in  a  still  later 
ease  of  Evans  y.  Bidgood(d),  where  the  defendant  was 
arrested  on  a  testatum  capias,  into  Devonshire,  without  any 

Court,  or  else  before  the  officer  who         (a)  Post,  237  (a). 

thou  issue.sueh  process,  or  his  dC'         (b)  1  M.  &  S.  230. 

puty;  which  oath  sach  officer,  or         (c)  10  J.  B.  Moore,    318,    3 

his  deputy,  are  empowered  to  ad-  Bingh.  39. 

minbter."  (<0  4  Bingh.  63. 
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1637.  affidavit  filed  on  iSBiiing  the  t^tiiUuM  capias,  an  affidavit 
lumng  been  filed  on  ianun^  a  previons  capias  into  Cam- 
bridgeahiM,  the  proceedings  were  held  to  be  regular^  upon 
the  gioand  that  the  aeomd  preoest  was  a  continuUee  of 
thefiiat. 

Bardow,  in  support  of  the  mle*  The  coarse  pinaued 
by  the  pkintiff  in  this  case^  most  be  admitt^  to  be  oen- 
fommUe  to  the  general  practice ;  but  if  that  |>ractice  is 
incoiisistent  with  sonnd  principles,  and  with  the  provisions 
of  the  statute,  it  cannot,  howerer  long  persevered  in«  be 
sanctioned  by  the  Court*  The  ancient  common  law  prac^ 
tioe  cannot  be  prayed  in  aid  of  the  present  proceedings*  if^ 
indeed,  it  eonld  be  relied  upon  in  atiy  Case,  because  it 
does  not  appear  that  the  bill  of  Middlesex  has  been 
tetcaned  by  the  sheriff;  whereas^  by  the  ancient  praetiee^ 
it  was  necessary  that  a  return  of  aoit  est  inventus  shonld 
be  made  by  the  sheriff  to  the  bill  of  Middlesex,  before  the 
writ  of  latitat  could  be  sted  oat ;  which  return  ^nras  always 
recited  in  the  writ.  But  the  ancient  pluctice  has  in 
reality  no  bearing  upon  the  important  question  now  before 
the  Court>  which  depends  entirdy  upon  the  constrnetion 
to  be  given  to  the  language  of  the  second  sec^ticm  of  the 
statute,  12  Geo.  1,  c.  29  (a).  That  statute  (except  as 
regavded  the  pvincipality  of  Wales,^  and  the  counties  Pala- 
tine, with  reference  to  which,  a  previous  act  of  11  &  12 
W.  3,  c.  9,  had  passed^  fi»t  rendered  an  affidavit  of  debt 
necessaiy^  as  a  prdiminary  to  the  holding  a  party  to  bail ; 
and  it  provided,  that  no  person  should  be  held  to  bail, 
except  upon  an  affidavit  of  debt  sworn  before  a  judge,  or 
oommisaioner  of  the  court  out  of  which  the  process  issued, 
or  before  the  officer  issuing  the  process,  or  his  deputy. 
What  authority  can  an  office  copy  of  the  affidavit  upon 
which  a  bill  of  Middlesex  has  issued,  give  to  the  signer  of 
the  writs  to  issue  a  latitatf  Clearly  none.  The  moment 
the  bill  of  Middlesex  issues,  that  affidavit  is  functus 

(a)  AmU^  232  (a). 
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ofido :  It  woald,  iodeedt  authoriBe  the  ifMbg  of  w  aUa$> 
or  piurieM  writ,  from  the  «uq6  office  into  the  aanie  county 
but  it  could  not  poesibly  authoriie  the  iaemog  of  a  diffbr- 
eat  writ,  from  a  different  office^  into  a-  diibraoit  coanty. 
Where  the  affidavit  ia  sworn  before  the  iigoer  of  thewrite« 
and  a  latitai  is  thereupon  iisued  into  one  county^  a  ■ubie- 
qumt  writ  may  be  iasued  into  any  other  county,  Middle* 
sex  excepted,  upon  the  same  affidavit ;  be€aus€f  the  aignef 
of  the  write  is  the  proper  officer  for  the  iaaamg  of  write  into 
every  county,  except  Middleaex.  And  thic  ia  the  real 
dietinction  upon  which  the  question  turns ;  namely^  thai 
an  affidavit  swwn  before  a  paiticalar  officor,  will  authorize 
the  isMiing  of  writs  into  every  county  into  whkh  that 
officer  has  authority  to  send  process ;  but  into  no  odier : 
and  it  will  be  found  to  have  been  recognized  and  acted 
upon  in  every  case  which  has  been  decided  upon  the  aub* 
jeet.  The  cases  cited  on  the  other  aide^  are,  in  reality,,  no 
authorities  in  favour  of  the  present  plaintiff.  It  ia  true^ 
that  in  DaUon  v.  Bama  (n),  the  second  pcocesa  was  in 
pmni  of  fact,  a  special  €apias,  issued  upon  an  affidavit 
sworn  at  tihe  biU  of  Middlesex  office.  But  that  wan  not 
the  reason  assigned  bry  the  Court  for  holding  the  process 
irregidar ;  on  the  contrary,  thtey  dschced^  in  the  moat 
general  terms,  that  ''an  affidarit  made  for  one  specific 
object^  could  not  be  transferred  to  another.*'  Here,,  that 
very  thing  is  attempted  to  be  done ;  for  the  affidavit  was 
made  for  the  specific  ohject  of  arresting  the  defendant 
under  one  process  in  the  county  of  Middlesex,  and  it  is 
tmnsferred  to  the  different  object  of  arresting  him  under 
different  process  in  the  county  of  Surrey.  Again,,  the 
Court  there  said,  that  **  perjury  could  not  be  assigned  ob 
the  office  copy  of  the  affidarit ; "  and  so  here,  an  indict* 
ment  for  perjury  could  not  be  supported  upon  the  office 
copy  of  the  affidavit,  nor,  indeed,  even  upon  the  original 
affidavit  itself,  unless  a  connexion  could  be  shewn  between 
the  first  and  second  process,  which  is  impossible ;  and  ev^n 

(a)  VM.  &S.230. 
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1827.  ^  if  it  could  be  shewn^  tlie  additional  barthen  of  proof  whiclr 
would  then  rest  upon  the  defendant,  in  his  character  of  pro- 
secutori  would  be  a  difficulty  to  which  the  plaintiff  has  no 
right  to  expose  him.  In  Boyd  v.  Durandia),  the  second 
process  issued  under  the  authority  of  an  office  copy  of  an 
affidavit  of  debt,  and  was  held  regular;  but  that  was  upon 
the  ground  that  both  the  first  and  second  process  were  issued 
by  the  same  officer,  and,  consequently,  that  the  affidavit 
must  hare  been  sworn  before  the  officer  by  whom  the  process 
in  question  was  issued.  Upon  precisely  the  same  principle, 
in  Anderson  v.  Hayman  (6),  the  second  process  was  held 
irregular;  for  there  the  second  process  was  not  issued  by 
the  same  officer  who  issued  the  first,  and;  consequently, 
there  was  no  affidavit  sworn  before  the  second  officer  to 
authorize  the  writ  which  he  issued :  and  the  distinction 
already  alluded  to,  as  laid  down  in  Dalton  v  Barnes  (e), 
was  there  referred  to  and  recognised.  It  must  be  ad- 
mitted that,  in  DorvilU  v.  Whoomwell  (d),  the  Court  inti- 
mated, that  if  the  plaintiff  had  sued  out  a  testatum,  his 
second  process  would  have  been  regular ;  bdt  still,  upon 
the  same  principle,  namely,  that  the  same  officer  bad  au- 
thority to  issue  process  for  both  counties ;  and  they  referred 
to  th^  decision  in  Anderson  y.  Haymanijb),  which  they  said 
was  founded  in  good  sense.  In  the  latest  case  upon  this 
subject,  Evans  v.  Bidgood{e),  the  Court  declared  ex- 
pressly that  a  testatum  should  have  been  issued,  because 
the  officer  by  whom  the  first  process  was  issued,  was  aW 
the  officer  authorized  to  issue  the  second  process.  Upotf 
the  whole,  then,  it  seems  clear  that  the  words  of  the  sta- 
tute, the  principle  of  the  decided  cases,  and  the  good  sense 
and  reason  of  the  thing,  all  warrant  the  defendant  in  con- 
tending that  an  affidavit  sworn  for  the  purpose  of  issuing 
process  into  one  county,  will  not  authorize  the  issuing  of 
pfooess  into  a  different  county,  unless  the  officer  before 

(a)  2  Taunt  161.  (d)  3  Bing.  39,  10  J.  B.  Moore, 

lb)  8  Taunt.  242,  2  J.  B.  Moore,  318. 

192.  (e)  4  Bing.  63. 
(c)  1  M.  &  S.  230. 
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whom  it  is  sworn  has  authority  to  issoe  process  into  both 
counties :  and  if  that  be  so,  it  follows  that  the  process, 
under  which  this  defendant  was  arrested,  is  irregular. 

Cur.  adv.  vult. 

Judgment  was  afterwards  deliyered  by. 

Lord  Tbntebdsn,  C.  J. — ^This  case  invdves  a  question* 
of  great  general  importance,  and  we  were  anxious  to  give 
it  full  consideration,  before  we  decided  upon  it  [Hia 
Lordship  then  stated  the  fteu^ts  contained  in  the  affidavits, 
and  the  nature  of  the  question  raised  upon  them,  and  thus 
proceeded].  The  practice,  in  uniformity  with  which  the 
present  plaintiff  has  acted,  has  obtained  for  a  long  period 
of  years ;  and  unless  we  see  clearly  either  that  it  violates 
some  established  legal  principle,  or  that  it  defeats  the  intent 
and  object  of  the  act  of  parliament,  we  think  it  very 
desirable  to  abstain  from  disturbing  that  practice.  We 
have  carefully  considered  the  subject,  and  we  are  of  opi- 
nion, first,  that  the  writ  of  latitat,  issue4  in  this  case,  may 
be  considered  as  a  continuance  of  the  bill  of  Middlesex  (a) ; 
and,  secondly,  that  an  affidavit  sworn  before  the  officer  who 
had  authority  to  issue  the  first  process,  and  of  which  the 
second  process  was  a  continuance,  substantially  satisfied 
the  requisites  of  the  statute.  The  defendant's  rule,  there- 
fore, must  be  discharged;  but  as  the  question  was  one  of 
nicety,  and  well  worthy  of  discussion,  we  shall  discharge 
the  rule  without  costs. 


Rule  discharged,  without  costs. 

.    In 
lliai  ease,  the  last  process,  ^bich 


(a)  See  Pkamner  ▼.  Woodbume^     alone  contained  the  ac  etiam  clause, 
7  D.  &  R.  25,  4  B.  &  C.  625.    In      was  a  latitat. 
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A  joint- 
stock  com* 
pany,  in  which 
A.f  B.f  and 
C.y  are  share- 
holdersy  is  dis- 
solTed;  A, 
and  B.  heing 
sued  hy  a  ci^ 
ditor  oif  the 
concern,  em- 
ploy C*f  wno 
18  an  attorney, 
to  defend 
them.    C« 
cannot  sue  A. 
and  B.  for  his 
bill  of  costs. 


MiLfiURN,  Gent^  one,  &c^v.  Codd  and  another. 

Assumpsit  for  wol^  andM)our  as  an  attorney.  Plea, 
non-assumpsit*  At  the  trial  before  Lord  Tenterden,  C.  J., 
at  the  sittings  in  Middlesex,  in  last  Trinity  term  (a),  it 
appeared  that  the  plaintiff  and  defiondants  had  been  mem- 
bers of ''  The  London  Carrier  Company,''  which  was  dis- 
solred  on  the  3d  May^  1820.  The  Company  being  consi- 
dernblf  ia  debt  at  the  time  of  its  dissohtiFtion,  defendants, 
as  two  of  tiio  proprietors,  atnd  two  of  the  commttee  of 
management,  were  sued  by  several  of  tho  creditors  of  the 
Company*  The  defendants  emptoyed  tiie  plaintiff  to 
defend  these  actionsy  and  a  biH  of  eosts^amoanting  to  48/., 
IMS  incofied;  to  leceirsr  which  the  present  aetion  was 
bnmf^t.  For  the  defendants  it  was  objected,  that  the 
fdaiatiff  and  the  defendants  were  partners  in  the  transec- 
tion oat  of  which  this  dadm  aroee,  and  that  an  aetion  of 
aflsampeit(i)  covid  not  be  maintained.  The  teamed 
Jndge  was  of  opinion  that  the  plaintiff,  if  employed  by 
the  defendants,  had  a  right  to  eall  upon  them  for  the 


(a)  Counsel  for  the  plaintiff, 
DBtmem,  €.  S.,  md  Andreua;  for 
the  defendant^p  J.  WUiiam  and 
Gotdlnmu 

(b)  The  oiily  action  giren  hy  the 
common  law  to  compel  the  settle- 
mcntofaa'Optii.acconiit  between 
partoett^is  this  aatioa  of  ateomt* 
A  concurrent  remedy  lies  in  a 
court  of  Equity,  hy  filing  a  hill  for 
an  account;  apd  as  a  court  of 
Equitf  has  moM  SKtenstre  juris^ 
diction  to  compel  a  discovery,  and 
the  production  of  evidence,  than 
can  be  exercised  by  auditors  ap- 
pointed in  a  court  law,  in  a 
common  law  action  of  account, 
the  proceeding  by  bill  is  become 
so  much  a  matter  of  course,  that- 
it  is  resorted  to  in  cases  where  no 


eztraordinaiy  power  is  wanted, 
and  where  thB  matter  would  be 
brought  to  a  much  cheaper  and 
more  expeditious  termination  in  a 
court  of  Law.  Where  upon  ac- 
counts between  partners,  a  balance 
has  been  strode  with  a  promise 
express  {Forster  t.  Allamomp  2 
T.  R.  479)  or  implied  (Rackitram 
V.  Imber,  Holt,  N.  P.  C.  368),  to 
pay  the  amount,  an  action  of  debt, 
or  indebitatus  assumpsit  upon  an 
account  stated,  may  be  supported. 
And  such  promise  is  not  dis- 
charged by  subsequent  partner- 
ship transactions  upon  which  the 
balance,  if  taken,  would  be  against 
the  promisee ;  Preston  v.  Struiton, 
lrAnstr.50. 


Cooa 
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anumnt  of  his  bill  of  ootta  ineamd  about  tbeir  defeoo^  ^997. 
and  they  might  call  upon  the  other  members  of  the  Com->  Milsvav 
pany  for  contriCution.  ^  His  lordship  told  the  jury,  that  if 
they  thought  delendatiito  hid  ^employed  plaiatifiv  dkey 
would  find  a  verdict  for  that  portion  of  the  hill  of  casta 
wych  related  to  the  defimoe  of  the  actions*  A  vardiofc 
was  aoeordiDgly  retunied  ibr  the  plaintiff^  damagea 
UL  16s.  2d. 

J.  WUUams  having*  in  the  conne  of  the  same  tcsau 
obtained  a  rule  ttm,  for  a  new  trial, 

Dmmum,  C.  S»,  mam  shewed  canse»  This  ease  is  di»* 
tinguishable  iiom  Bi»Ane»  ▼.  -fifi^ggm  (a) ;  beeanse  here 
there  was  a  specific  engagement  between  the  parties.  The 
ohargee  ia  the  phuntiff 'a  bUl  do  net  eommeaeej  until  after 
the  Company  was  at  an  end  ;  the  defendants^  therefore, 
employed  the  plaintiff  in  their  individaal  ci^aoity^and  not 
as  members  of  the  Company  (&>b 

J*  Williams,  (with  whom  was  GQuttmrn)^  coniri^  waa 
stopped  by  the  Court. 

Lord  TfiNTERSENy  C.  J.— The  actions  which  the  plain- 
tiff defended,  were  actions  brought  against  the  defendants 
as  members  of  a  partnership  of  which  the  plaintiff  was 
also  a  member.  When  an  action  was  commenced,  it  was 
the  duty  of  all  the  partners  in  the  late  company*  either  to 
pay  the  money  or  to  resist  the  demand ;  and  in  the  case  of 
resistance,  the  expense  ought  to  be  paid  by  all,  the  plaintiff 
among  the  rest(c).    The  plaintiff  cannot  say  that  there  was 

(a)  2D.  &B.  196;  1  B.  &  C.  Proner*  3  D.&R.  112,  1  B.&C. 

74.  682 ;    Layer  t.  Nelson,  1  Vernon, 

(6)  And  see  Scrace,  gent,  one,  456 ;   Sk^  v.  Hueyy   and  othen, 

&c.,  V.    WhitHngUmy  gent.,  one,  3-Atk.  91;  Offley  and  Johman's 

&c.,  3D.  &  R.  135;  2  B.  &C.  case,  2  Leon,   166;    Giffordj  ex 

11.  jparte,  6  Vesey,  jun.  805 ;  WaUim 

(c)  And  see  Cowell  t.  Edwardtf  y.Eanbury,  2  Vera.  592 ;  Bac.  Abr. 

2  B.  &  P.  268 ;    Deering  v.  Earl  Obligation  D.  5 ;    PotMer  IVai^^ 

of  Winehekea,  ib,  270 ;  CoUms  v.  du  CorUrat  de  Sodcli  n'*  132. 
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no  defence ;  he  and  all  the  others  derived  benefit  from  their 
MiLBURN     defending,  and  therefore  he  cannot  maintain  this  action. 

Batlby,  J. — ^The  original  actions  were  bronght  upon 
demands  for  which  these  parties  were  jointly  liable,  the 
amount,  ought,  therefore,  to  hare  been  paid  out  of  the 
funds  of  the  Company ;  or  if  it  wa9  right  to  resist  these 
claims,  the  expense  of  defending  ought  to  be  paid  out  of 
the  funds  of  the  Company.  The  plaintiff,  who  was  the 
attorney  conducting  the  defence,  cannot  say  that  the  ac- 
tions were  improperly  defended  (a).  The  plaintiff  does  not 
cease  to  be  a  partner  until  the  concern  is  at  an  end.  If 
the  plaintiff  recovered  in  this  action,  the  defendants 
would  be  entitled  to  call  upon  him  for  contribution. 

LiTTLBDALE,  J. — ^This  uctiou  caunot  be  sjapported. 
The  creditors  were  entitled  to  be  paid  by  the  whole  Com- 
pany. If  the  actions  could  be  defended  upon  reasonable 
grounds,  they  ought  to  have  been  defended,  but  then  the 
plaintiff  camiot  sue  those  two  persons,  because  all  ought 
to  contribute,  and  he  defended  for  his  own  benefit.  If  the 
defence  was  frivolous  and  nugatory,  the  plaintiff  being 
employed,  must  have  known  that  as  well  or  better  than  his 
clients.  As  against  him  it  must  be  taken  to  have  been  a 
fair  defence.  Taking  it  either  way,  he  has  no  right  of 
action  against  those  to  whose  expenses  he  was  bound  to 
contribute  (&)• 

Rule  absolute. 
(a)  See  the  next  case.  (6)  Sypr^,  238,  note  (c). 
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Allison,  Gent.,  one,  &c.,  v.  Rayner. 

Assumpsit  for  work  and  labour  as  an  attorney.    The      An  attorney 

cannot  recover 
defendant  pleaded  non  assumpsit,    and  paid  36/.  into  from  the  as- 

Court.  At  the  trial,  before  Hullock,  B.,  at  the  last  Spring  jj|^f®g°[*'* 

assizes,  for  the  county  of  York  (a),  it  appeared  that  the  debtor,  the 

defendant  had  in  1821^  been  appointed  assignee  of  one  ^/'ofcoste 

Jackson,  an  insolvent.     In  that  capacity  he  had  brought  incurred  in 

two  actions  against   Horsfall  and  pthers,    and  Clarke,  ^^inng^e 

The  actions  being  referred,  the  arbitrator  directed  a  nonsuit  consent  of  a 

meeting  of        • 
to  be  entered  in  each.     In  August,  1826,  the  now  plain-  creditors, 

tiff,  who  had  been  employed  to  prosecute  those  actions,  l!n^^\  ^"h" 

delivered  his  bill  of  costs,  containing,  first,  items  amount-  consent  was 

ing  to  11/.  \s.bd.  for  general  business  relating  to  the  5ia^ Ae  cHent 

insolvency ;  then  a  full  statement  of  the  charges  in  the  was  informed 

former  of  the  two  actions,  amounting  to  24/.  155.;  and  ceeding^athis 

then  proceeding  thus  : —  own  risk. 

Michaelmas  Term,  1821. 
Same  Court. — Yourself  v.  John  Clarke. 

£.     5.    rf. 

The  like  costs  in  this  action  as  in  the  one 
against  Horsfall  and  others,  with  award, 
8cc.,  although  the  proceedings  were  consi- 
derably longer,  say  .         .        .         .     24.15    On 

To  extra  costs  of  bail,  writ,  warrant,  arrest, 
and  exception  to  bail  and  justification,  in 
this  action,  beyondh  the  above  .      2  12    6 


£63    3  11 


Credit  was  ^iven  for  3/.  7s.  4e/.  received  from  a  debtor 
to  the  estate,  which  left  a  balance  of  59/.  I65.  Id, 

(a)  Counsel  for  the  plaintiff,      F.   Pollock,  and  Patteson* 
D/F.  Jones;    for  the  defendant, 
VOL.  I.  R 
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1827. 

Allison 

V. 

Rayneb. 
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It  was  objected,  that  the  plaintiff  could  not  recover  for 
his  services  in  the  prosecution  of  these  [actions,  inasmuch 
as  it  was  not  proved,  nor  did  it  even  appear  from  the  bill 
itself,  that  the  consent  of  Jackson's  creditors,  or  the  appro- 
bation of  a  commissioner  of  the  Insolvent  Debtors'  Court, 
as  required  by  1  Geo.  4,  c.  19,  sect.  11  {a),  had  been 
obtained,  and  that  the  statement  of  charges  in  the  action 
against  Clarke  was  too  general  (6).  Under  the  direction 
of  the  learned  Judge,  a  verdict  was  found  for  the  plaintiff, 
damages  23/.  I6s.  Id.  (making  with  the  sum  paid  into 
Ck)urt,  the  69/.  \%s.  Id.  claimed),  with  leave  for  the 
defendant  to  move  to  enter  a  nonsuit. 


In  last  Easter  term,  Pollock  moved  accordingly,  and 
referred  to  Montriou  v.  Jeffrys  (c). 


Jones,  Seijt.,  now  shewed  canse.   It  is  contended,  that 


(fl)  Which  provides,  that  "  no 
suit  at  law  be  proceeded  in  fur- 
ther than  an  arrest  on  mesne  pro- 
cess, or  suit  in  equity  by  any 
assignee  or  assignees  of  any  such 
prisoner's  estate  and  effects',  with- 
out the  consent  of  th^jnajor  part, 
in  value,  of  the  creditors  of  such 
prisoner,  who  shall  meet  together 
pursuant  to  a  notice  to  be  given, 
at  least  fourteen  days  before  such 
meeting,  in  the  London  Gazette  ' 
or  other  newspaper,  which  shall 
be  published  in  the  neighbour- 
hood of  the  last  residence  of  such 
prisoner,  for  that  purpose,  and 
without  the  approbation  of  one  of 
the  commissioners  of  the  said 
court"  By  7  Geo.  4,  c.  57,  sect. 
24,  the  consent  of  creditors,  and 
the  approbation  of  the  Insolvent 
Debtors'  Court,  or  a  commissioner, 
are  required  only  for  the  sub- 
mission of  disputes  to  arbitration, 
and  commencing  suiti  in  Equity. 


(&)  2  Geo,  2,  c.  23,  sect.  23, 
directs,  that  ^'  no  attorney  or  soli- 
citor of  any  6f  the  courts  aforesaid, 
shall  commence  or  maintain  any 
action  or  suit  for  the  recovery  of 
any  fees,  charges,  or  disbursements 
at  law  or  in  Equity,  until  the 
expiration  of  one  month  or  more 
after  such  attorney  or  Bolicitor 
respectively  shall  haye  delivered  to 
the  party  or  parties,  to  be  charged 
therewith,  or  left  for  him,  her,  or 
them,  aC  his,  &c.,  dwelling^ouse, 
or  last  place  of  abode,  a  bill  of 
such  fees,  charges,  apd  disburse- 
ments, written  in  a  plain,  legible 
hand,  and  in  the  English  tongue 
(except  law  terms  and  names  of 
writs),  and  in  words  at  length  (ex- 
cept ternw  and  sums),  which  bills 
shall  be  subscribed  with  the  proper 
band  of  such  attorney  or^solidtor 
respectively," 

(c)  1  Ryan  &  Moody,  317. 
And  see  2  C.&  P.  113.  S.  C. 
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the  plaintiff  was  not  entitled  to  recover,  because  he  was        1B27. 
not  prepared  to  shew  the  assent  of  Jackson's  creditors  t6      allisom 
llie  bringing  of  the  actions,  against  Horsfall,  and  Clarke^  v. 

In  Doe  d.  Clark  v«  Spencer  {a),  and  Doe  d.  Spencer  v. 
Clark  (b),  the  court  of  Common  Pleas  held,  that '  in  an 
action  brought  by  the  assignee  of  an  insolvent  debtor,  the 
circumstance  of  his  having  omitted  to  call  a  meeting  of 
the  creditors,  or  to  obtain  the  approbation  of  a  commis- 
sioner, was  no  defence.  The  absence  of  the  consent  ^of 
the  creditors,  and  of  the  approbation  of  the  commissioners, 
might  have  been  a  ground  for  applying  to  this  Court  to 
stop  the  action,  or  the  Insolvent  Debtors'  Court  might 
have  been  called  upon  to  interfere.  Should  the  defendant's 
argument  prevail,  it  would  be  necessary  for  an  attorney  to 
come  prepared,  not  merely  to  prove  the  retainer,  and  the 
work  done  upon  that  retainer,  but  the  number  of  the 
insolvent's  creditors,  the  meetings  of  such  creditors,  and  a 
variety  of  other  particulars,  which  must  materially  in- 
crease the  trouble,  and  enhance  the  expense  of  such  an 
action*  The  object  of  the  act  was  to  prevent  the  assignee 
from  speculating  upon  an  action,  and  to  give  the  creditors 
an  opportunity  of  preventing  a  useless  expenditure  of 
the  assets.  [Lord  Tenterden,  C.  J.  Have  you  any  affi- 
davit shewing  that  the  authority  of  the  creditors  was 
obtained  ?]  The  plaintiff  is  taken  by  surprise,  having 
supposed  that  the  rule  was  obtained  upon  the  objection  to 
the  form  of  the  bill.  If  there  was  no  authority,  yet  the 
assignee  might  chuse  to  run  the  risk  in  order  to  prevent 
a  party's  getting  out  of  the  way.  [Lord  Tenterden,  C.  J. 
Is  it  not  the  duty  of  an  attorney  to  tell  his  client,  that  if 
he  does  so  proceed,  he  does  it  at  his  own  peril  ?]  It  will 
be  necessary,  besides  the  retainer,  to  prove  what  passed 
in  private  between  the  attorney  and  his  client.  [Lord 
Tmierden,  C. .  J.  The  attorney  should  takei  a  written 
retainer.  Bayley,  J.  The  .assignee  may  comipence  an 
action  without  first  waiting  to  obtain  the  consent  of  the 
(a)  3  BiDgh.  203.  (6)  3  Bingh.  370. 

r2 
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1827.        creditors].    Where  work  is  proved  to  have  been  done, 
Allison       ^^  ^^^^  upon  the  defendant  to  shew  that  no  advantage  was 
^'  obtained  from  it ;  36/.  was  paid  into  Court,  on  account 

of  the  work  for  which  it  is  now  pretended  the  defendant 
was  not  liable.  If  the  defendant  discovered  that  the 
items  relating  to  the  actions  against  Clark  ought  to  have 
been  set  out  fully  in  the  bill,  he  should  have  paid  money 
into  Court  specifically,  with  reference  to  one  action  only. 
Neither  of  the  objections  go  to  a  nonsuit ;  for  the  first  part 
of  the  bill,  for  general  business  done  before  these  actions 
were  commenced,  is  not  open  to  either  of  them.  At  all 
events  there  was  a  primd  facie  case.  In  Montriou  v. 
Jeffrys  (a),  the  misconduct  of  the  plaintiff  appeared  in 
evidence ;  and  it  lay  upon  the  defendant  to  shew  it  in  this 
case ;  Templer  v.  Mc  Lachlan  {b)^ 

Lord  Tenterden,  C.J. — It  is  an  important  part  of 
the  jurisdiction  of  this  Court,  to  see  that  their  oflScers 
perform  their  duty  towards  their  clients.  Here  it  was  the 
duty  of  the  attorney  to  inform  his  client,  that  if  he  pro- 
ceeded further  than  an  arrest  on  mesne  process,  without  the 
consent  of  a  meeting  of  creditors,  he  would  do  it  at  the 
risk  of  paying  the  costs  out  of  his  own  pocket.  It  was 
a  material  point  in  this  case,  whether  such  consent  had 
been  obtained,  and  the  question  is,  whether  the  attorney 
was  bound  to  prove  the  affirmative.  It  is  a  rule,  that  where 
the  interest  of  any  person  rests  upon  an  affirmative,  it  is 
for  him  to  prove  the  affirmative.  The  interest  of  the 
attorney  in  this  case  rests  upon  the  affirmative.  I  think, 
therefore,  he  was  bound  to  prove  it,  and  that  not  having 
done  so,  he  is  not  entitled  to  recover. 

Bayley,  J. — I  am  of  the  same  opinion.    I  agree  to 
Templer   v.    Mac  Lachlan  {c);  but  there  .the  objection 

(u)  1  Ryan  &  Moody,  317;    2  (c)  2  N.  R.  136 ;  and  see  To- 

Carr.  &  P.  1 13,  S.  C.  bram  t.  Horn,  ante,  228. 

(&)  2  NewRep.  136,  ante,  230  (a). 
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did  not  go  to  the  whole  for  which  the  party  sued ;  here 
I  think  it  does  (a).  I  think  there  was  some  evidence 
of  the  fact,  that  no  meeting  of  the  creditors  to  consent 
took  place ;  for  no  charge  is  found,  in  the  attorney's  biU, 
for  such  an  attendance.  Then  you  deprive  the  defendant 
of  the  means  of  reimbursing  himself,  by  not  informing 
him  of  the  .necessity  of  so  doing. 

HoLROTD,  J.— I  am  of  the  same  opinion.  It  was  the 
duty  of  the  attorney  to  see  that  his  client  proceeded  in 
such  a  way  as  to  be  able  to  reimburse  himself  out  of  the 
estate. 

LiTTLEDALE,  J.,  coucuTred. 

Rule  absolute  (&). 

Jones,  Serjt.,  then  applied  to  have  it  referred  to  the 
Master,  to  inquire  whether  there  were  in  the  bill  any  items 
not  coming  within  the  rule. 

Lord  Tenterden,  C.  J.— You  may  do  that  at  your 
own  expense  (c). 

(a)  And  see  Havelock  v.  Geddesy  Farman  t.  Drew,  6  D.  &  R.  75, 

10    East,    555;     Famsworth   v.  S.  C.  4  B.  &  C.  15;    Reeves  t. 

Garrard,  1  Campb.  38 ;  Ihmcan  v.  Lambert,  t6.  214 ;.  Nias  v.  Nichol- 

Blundell,  3  Stark.  N.  P.  C.  6  .  ion,  1  R.  &  M.  322,  2  C.  &  P.  120, 

(fi)  And  see   Das  v.    Ward,  1  S.  C,  as  to  mistakes  in  the  sche- 

Stark.   N.  P.  C.  409;     Tabram,  dule  of  an  insolvent  debtor   in 

gent,  one,  &c.  ▼.  Horn,  ante,  228.  describing  the  creditor,  and  the 

An  attorney's  bill  is  not  vitiated  amount  of  the  debt, 
by  a  mistake  in  dates,  by  which         (c)  Nothing  further  appears  to 

the  client  cannot  be  misled ;  Wil^  have  been  done ;    the  36/.  paid 

Uanu   y.   Barber,  4  Taunt.  806.  into  Coart  far  exceeded  the  claim 

S.  P.,  as  to  mistakes  in  bills  of  for  general  business  beyond  the 

particulars  of  demand,  Millwood  costs  of  the  tioo  actions, 
y.  YFa/^«r,  2  Taunt.  224.    See  also 
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Attwood  V.  Small  and  others. 

A,,  B.,  and  ASSUMPSIT.  The  declaration  stated,  that  on  the  10th 
of  a  pro-^  of  June,  1825^  at,  &c.,  by  a  certain  agreement  then  and 
jected  joint-  there  made,  by  and  between  plaintiff  of  the  one  part,  and 
pany,  contract  defendants  of  the  other  part,  plaintiff  agreed  to  sell  to 
namw  wi^°  defendants,  and  defendants  agreed  to  purchase  of  plain- 
D.,  a  share-  tiff,  the  freehold  and  leasehold  estates,  iron-works,  col- 
purcha^eofa  heries,  and  other  property  mentioned  and  comprised  in 
mine,  and  the  schedule  thereunder  written,  at  and  for  the  price  or 
mation  of  the  sum  of  600,000/.  to  be  paid  as  thereinafter  mentioned.  And 
S^lo  *^  ^^^  agreed  that  the  sum  of  26,000/.  in  Exchequer  bilb, 
further  agree-  should,  on  the  signing  of  the  said  agreement,  be  paid  by 
S!,°resplLtine  ^^^  defendants  into  the  hands  of  Messrs.  Hoare,  Burnetts 
the  purchase,  and  Co.,  Lombard  Street,  in  the  city  of  London,  bankers, 
exempting  '  to  the  joint  account  of  defendants  and  plaintiff,  by  way  of 
them  from       deposit,  which  Exchequer  bills  were  to  be  paid  over  to 

personal  *  ^  *  . 

liability  upon    plaintiff,  on  giving  possession  as  thereinafter  mentioned. 

onhi^cSn'**  And  defendants  agreed  to  pay  to  plaintiff,  the  further 

tract:— Held,  sum  of  200,000/.  on  the  Is^t  day  of  October,  then  next; 

and  c!,  may  *°^  plaintiff  agreed,  on  payment  of  such  sum  of  200,000/. 

be  sued  by  and  on  the  title's  being  accepted,  to  give  full  and  complete 

those  parts  of  possession  of  the  several  freehold  and  leasehold  estates, 

which^'**^'^  and  other  property  thereby  contracted  to  h^  sold  unto 

exemption  defendants,  and  at  the  same  time,  if  required,  to  convey, 

apply!^^  assign,  and  assure  by  good  and    sufficient  conveyances 

Where  an  and  assurances,  to  trustees,  in  trust  to  secure  the  residue 

duly  stamped,  ^^  ^^  purchase  money  and  interest,  by  the  instalments 

contains  thereinafter    mentioned,    and    subject    thereto,   in   trust 

a  special  '  ^ 

clause  for  re-    for  the  purchasers,  or  as  they  should  direct  and  appoint  {a)  r 

putes^to  Mbi-    *^^^  plaintiff  agreed  on  his  part,  forthwith,  or  within  one 

tration,  and  in  /  x  »   ^  «^/v/  \ 

a  second  (a)  Po»f,  249  («). 

agreement 

between  die  same  parties,  it  is  stipulated  that  disputes  as  to  the  construction  of  the 
second  agreement  shall  be  decided  by  arbitration,  according  to  the  provision  of  the 
first  agreement,  a  stamp  adapted  to  the  number  of  words  actually  written  in  the 
second  agreement,  without  counting  the  clause  referred  to,  is  sufficient. 


Attwood 
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modth.  to  deliver  to  defendants  or  their  solicitors,  an  ab-  i827. 
stract  of  title  to  the  property  sold,  and  to  deduce  a  good 
title  thereto^  with  such  exceptions^  nevertheless,  as  were 
stated  in  the  schedule  to  the  said  agreement,  and  except 
that  plaintiff  should  not  be  required  to  shew  the  lessors' 
title  to  the  leasehold  property,  or  their  leasing  powers. 
,And  defendants. agreed  to  pay  to  plaintiff  the  residue  of 
said  purchase  money,  by  the  following  instalments,  viz., 
100,000/.  ou  or  before  I5th  April,  1826;  100,000/.  on  or 
before  15th  October,  1826 ;  100,000/.  on  or  before  15th 
April,  1827;  and  75,000/.  on  or  before  15th  October, 
1827;  with  interest  for  tlte  same  sums,  at  the  rate  ofbL 
per  cent,  per  annum,  to  be  reckoned  from  the  1st  day  of 
October,  then  next,  until  the  day  of  payment  thereof,  such 
interest  to  be  paid  by  equal  half  yearly  payments,  and  to 
be  secured  by  the  joint  and  several  bond  of  defendants ; 
and  the  said  defendants  agreed  to  purchase  and  pay  for,  at 
the  time  of  taking  possession,  by  a  good  bill  at  two  months' 
date,  the  following  property.  (Then  follows  an  enumera- 
tion of  machinery,  stock,  &c.).  And  it  was  further  agreed, 
that  plaintiff  should  clear  up  and  pay  all  taxes,  &c.,  up  to 
the  time  of  giving  po6sessio»j  from  which  period  defen- 
dants should  be  entitled  to  the  rents  and  profits,  and  that 
plaintiff  should,  with  all  proper  dispatch,  complete  the 
main  railway,  &c. ;  and  that  defendants  should  take  to, 
and  assume  all  contracts  with  the  workmen,  &c.  Aver- 
ment that  the  schedule,  in  said  agreement  mentioned,  and 
thereunder  written,  was  to  the  tenor  and  effect  following, 
that  is  to  say,  that  the  property  contracted  to  be  sold  by 
plaintiff  to  said  defendant,  was  as  follows,  Comgreave's 
estate,  consisting  of,  8cc.  As  by  the  said  agreement  and 
schedule,  reference  being  thereunto  had,  will  amongst  other 
things  more  fully  and  at  large  appear. 

And  that  afterwards,  to  wit,  on  the  1st  October,  1825,  at, 
&c.,  by  a  certain  other  agreement,  then  and  there  made. 
By  and  between  plaintiff  of  the  one  part,  and  defendants  of 
the  other  part,  after  reciting  said  first  mentioned  agreement, 
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1827.  and  also  reciting  that  said  sum  of  25,000/.  in  Excheqaer 
bills,  had  been  accordingly  paid  by  defendants,  and 
that  several  abstracts  of  title  purporting  to  be  the  abstracts 
of  title  of  pIainti£F  to  the  ivhole  of  the  several  freehold, 
leasehold,  and  other  estates  and  property. so  contracted  to 
be  sold  by  him  as  aforesaid,  had  been  delivered  by  him,  or 
on  his  behalf,  to  the  solicitors  of  defendants,  and  the  several 
titles,  as  there  respectively  deduced,  had. undergone  and 
were  then  still  in  a  course  of  investigation ;  several  points 
having  been  made  thereon,  and  certain  objections  taken 
thereto,  some  whereof  still  remained  to  be  satisfactorily 
explained  or  removed.  And  also  reciting,  that  the  time 
having  arrived  for  the  payment  of  the  said  sum  of 
200,000/.,  and  for  the  delivery  of  the  said  Exchequer  bills 
to  plaintiff;  and  had  the  title  of  plaintiff  to  the  said 
premises,  been  then,  as  plaintiff  at  the  tinie  of  entering 
into  the  said  first  mentioned  agreement  apprehended  it 
would  be,  in  a  state  fit  for  acceptance  on  the  part  of  the 
said  purchasers,  the  time  would  also  have  arrived  for 
giving  possession,  if  required,  of  the  said  several  estates 
and  property  to  the  said  purchasers ;  it  had  been  agreed 
in  consequence  of  the  then  present  state  of  the  title,  that 
said  first  mentioned  agreement  should  be  varied,  and 
otherwise  added  to'  in  manner  therein  mentioned :  and  it 
was  by  the  said  agreement,  bearing  date  1st  October, 
1826,  witnessed,  that  upon  the  delivery  of  the  said 
Exchequer  bills,  and  payment  of  the  said  stfm  of 
200,000/.  to  plaintiff,  in  addition  to  any  other  payments 
required  to  be  made  by  said  first  mentioned  agreement, 
on  delivery  ot*  possession,  defendants  should  be  let  into, 
or  might  take  the  immediate  possession  for  their  own 
benefit,  of  so  much  of  the  said  several  estates,  &c.,  as  were 
then  in  the  actual  possession  of  plaintiff,  and  into  the 
receipt  of  the  rents  and  profits  of  the  residue  thereof, 
without  such  possession,  nevertheless,  when  taken,  being, 
or  being  deemed,  or  considered  by  plaintiff  as  an  ac- 
ceptance of  the  title,  or  as  an  abandonment,  on  the  part  of 
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defendants,  of  their  right  to  have  all  valid  objections  to  ^827. 
said  title  removed^  and  all  defective  evidence  supplied  by, 
or  at  the  expense  of  plaintiff:  and  plaintiff  did  thereby 
further  agree,  that  he,  or  his  heirs,  &c.,  should  and  would 
forthwith  proceed,  and  within  a  reasonable  time  after  the 
date  thereof,  remove  all  valid  objections,  made,  or  to  be 
'made  to  the  said  title,  and  complete  any  evidence  which 
might  be  defective  therein,  and  in  all  respects  make  the 
title  as  perfect  as  it  should  be  within  the  power  of  plaintiff 
or  his  heirs,  &c.,  to  do.  (Agreement  by  plaintiff  to  convey 
on  or  before  15th  April,  1826,  on  the  trusts  mentioned  in  first 
agreement  (a).)  Provided,  nevertheless,  and  it  was  thereby 
farther  agreed,  by  and  between  Uie  said  parties,  that 
nothing  contained  therein  was  intended  to  disturb  or  alter 
the  payment  of  the  said  three  several  instalments  of 
100,000/.  each  or  of  the  interest  thereof ,  on  or  before  the 
days  or  times  appointed,  or  mentioned  in  that  behalf  in 
the  said  first  mentioned  agreement,  or  the  right  of  plain- 
tiff to  have  the  same  respectively  paid  to  him  accordingly, 
and  also  the  interest  of  the  said  sum  of  75,O0OA,  down  to 
the  18th  day  of  October,  1827,  inclusively:  but  it  was 
thereby  further  agreed,  that  instead  of  the  said  instalment 
of  75,000/.  being  paid  on  the  said  15th  day  of  October, 
1827,  the  said  instalment  of  75,000/.  should  be  left  upon 
the  security  of  the  said  estates  and  property,  at  interest 
payable  half  yearly,  at  the  rate  of  4^  per  cent,  per  annum, 
and  to  be  then  made  by  way  of  mortgage  to  plaintiff;  and 
with  a  covenant  to  pay  the  same,  as  well  principal  as 
interest,  and  to  continue  for  a  period  of  fourteen  years 
from  the  said  15th  day  of  October,  1827.  And  also  that 
if  it  should  happen  when  the  time  would  have  arrived  for 
payment  of  the  said  instalment  of  75,000/.,  according  to 
the  terms  of  the  said  first  mentioned  agreement,  namely, 
the  said  15th  day  of  October,  1827,  that  there  should  be 
any  valid  objection  or  objections  tlien  existing  to  said  title, 
either  as  to  the  whole,  or  as  to  any  part  of  the  premises 

(a)  4ntc,  246  (a). 


Small. 
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1827.       therein  comprised,  or  thee  should  be  then  any  defect  of 
^^!^^j^     evidence  in  the  said  title  onsupplied,  or  if  any  legal  estate 
V.  should  be  then  outi^aiiding,  in  trust  for  plaintiff,  or  his 

bars,  either  by  express  declaration,  or  by  construction  of 
Iaw>  in  alt^  or  any  of  the  premises  so  contracted  to  be  sold, 
and  not  then  gotten  in,  but  which  ought  to  have  been  gotten 
in  by  him  or  them  for  the  benefit  of  the  said  contract ;  save 
and  except,  nevertheless,  as  to  any  defects  in  the  title 
which  were  otherwise  provided  for  by  the  said  first 
mentioned  agreement,  w  in  the  schedule  thereto^  then  it 
was  thereby  further  agreed^  that  so  far  as  related  to  any 
and  every  such  objection,  evidence,  or  outstanding  legal 
estate,  except  as  last  aforesaid,  and  which  could  or 
might,  by  or  on  the  part  of  plaintiff,^  or  his  heirs,  be,  or 
which  ought  to  have  been  by  him  or  them  previously 
removed,  suppUed,  or  gotten  in  by  defendants,  their  heirs, 
executors^  administrators,  or  assigns,  or  by  their  solicitors, 
and  under  ther  directions,  at  the  costs,  neverthdess,  and 
charges  of  plaintiff,  his  heirs,  executors,  or  administrators; 
and  that  so  for  as  related  to  any  and  every  such  olgection, 
evidence,  or  outstanding  legaL  estate,  which  it  should  not 
be  in  the  power  of  plaintiff,  or  his  heirs,  executors,  &c., 
either  by  suit  or  otherwise,  to  remove,  supply,  or  get  in  as 
aforesaid ;  the  same  should  be  waived  by  or  on  the  part  of 
the  defendants,  their  heirs,  8cc«  (Then  follows  a  clause 
requiring  the  plaintiff,  in  every  such  case  of  objection, 
evidence^  or  legal  estate,  to  execute  a  bond  of  inSemnity 
against  the  consequeice  of  such  defect,  &c.,  with  a  proviso 
that  the  iustalmeat  of  75,000/.,  and  the  interest  thereof, 
during  the  fourteen  years,  and  the  security  agreed  to  be 
given  for  the  same*  should  be  held  upon  certain  trusts  by 
way  of  indemnity,  by  four  trustees,  to  be  appointed  as 
therein  mentioned).  And  it  was  thereby  further  agreed, 
that  in  case  there  should  at  any  time  thereafter,  be  any 
difference,  controversy,  question,  or  disagreement  between 
the  said  parties,  or  their  respective  heirs,  &c.,  touching 
or  concerning  said  title,  or  the  validity,  or  propriety  of  the 
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objections,  or  requisttions  made,  or  to  be  made,  concerning  ^027. 
the  same  title,  or  any  of  them,  or  toaching,  or  concerning 
what  ought  to  be  the  amount  of  the  sam  or  sums  so  to  be 
appropriated  or  set  apart  and  invested  as  a  collateral 
security,  and  by  way  of  mdemnity,  as  aforesaid,  not 
exceeding,  nevertheless^  said  last  mentioned  sum  of 
76,000/. ;  or  touching,  or  concerning  the  time,  or  respective 
times,  if  any,  for  which  the  same  vras,  or  were,  or  ought  to 
be,  or  continue  invested  for  the  purposes  of  such  indemnity, 
after  said  period  of  fourteen  years ;  or  touching  the  nomi- 
nation of  any  or  either  of  the  said  trustees ;  or  touchiiig 
the  amovnt  of  penalty  of  each  and  every  of  such  bond  on 
bonds,  or  the  wording  of  the  same,  or  of  the  condition  or 
conditions  thereof;  and  whether  the  same  should  be  con- 
fined to  the  delect  or  defects  then  ascertained,  or  should 
be  nuule  to  extend  further  with  respect  to  the  same  portion 
of  title ;  or  touching  or  concerning  what  should  or  should 
not  be,  or  amount  to,  a  breach  or  breaches  of  said  bond  or 
bonds,  or  of  the  condition  or  conditions  thereof,  or  any  of 
them,  or  touching,  or  concerning  the  nature  and  amount 
of  the  satisfaction  which,  from  time  to  time,  ought  to  be 
made  upon  each,  and  every,  or  any  breach  or  breaches  of 
said  bond  or  bonds,  or  of  the  condition  or  conditiona 
thereof,  whether  in  the  shape  of  damages  or  otherwise. 
Or  touching,  or  concerning  the  said  [agreement,  bearing 
date,  the  1st  day  of  October,  1826;  or  the  construction  of 
any  clause,  matter,  or  thing  therein  contained,  or  any 
supposed  rights  arising  thereout,  or  any  thing  to  be  done 
in  pursuance  thereof,  then,  and  in  every  such  case,  the 
subject  matter,  or  subject  matters,  for  the  time  being,  of 
each,  and  every  such  difference,  controversy,  question,  or 
disagreement  between  said  parties  thereto,  or  their  respec- 
tive heirs,  fcc. ;  and  particularly  as  to  the  amount  of  each 
such  investment  and  the  time  of  its  conthmanee  after  said 
period  of  fourteen  years,  for  the  purpose  of  such  in- 
demnity, should  be  submitted,  and  the  same  was  and 
were  respectivdy  referred,  so  &r  as  the  same  would  admit 
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1827.  thereof,  to  the  order  or  determination  of  J.  Bell,  P-  B. 
Brodie,  G.  Harrison,  S.  Duckworth,  and  W.  H.  Tinney, 
or  any  two  or  more  of  them.  (Order  and  (determination 
made  by  any  two  of  the  referees  to  be  conclusive^  and 
parties  to  ^'  concur  in  all  acts  necessary  for  that  purpose^ 
and  also  for  the  purpose  of  submitting  all  and  every  such 
difference,  question,  or  disagreement  to  reference  as  afore- 
said." Proviso  as  to  mode  of  estimating  damages  in  case 
of  eviction,  and  for  not  suing  upon  matters  so  agreed  to 
be  referred,  and  for  not  disturbing  first  agreement,  ex- 
cept where  inconsistent  with  second).  As  by  the  last 
mentioned  agreement,  reference  being  thereunto  had,  will 
amongst  other  things,  more  fully  and  at  large  appear. 

And,  that  afterwards,  to  wit,  on  the  4th  November,  1825, 
at,  &c.,  by  a  certain  Ocher  agreement,  then  and  there  made 
and  indorsed  on  said  last  mentioned  agreement,  between 
plaintiff  of  the  one  part,  and  defendants  of  the  other  part ; 
after  reciting  that  since  the  said  agreement,  bearing  date, 
1st  October,  1826,  was  prepared  and  perfected  ready  for 
execution  by  said  several  parties,  but  before  the  execution 
of  the  same  by  them,  it  had  for  divers  good  causes  been 
agreed  to  vary  and  alter  same,  and  also  said  first  men- 
tioned agreement  in  manner  thereinafter  mentioned,  but 
not  further  or  otherwise;  it  was  witnessed  and  agreed, 
that  defendants,  their  heirs,  &c.,  shbuld  be,  and  tl^ey  were 
thereby  exonerated  and  discharged  from  all  and  all  man- 
ner of  personal  liability,  to  the  payment  of  any  sum  or 
sums  of  money  whatsoever,  by  reason  or  means  of  their 
having  been  parties  to,  and  signed  said  first  mentioned 
agreement,  or  from  any  act  whatsoever,  in  any  wise  inci- 
dental thereto,  or  consequent  thereon;  save  and  except 
that  they  should  be,  and  remain  answerable  for,  and  liable 
to  the  payment  of  the  interest  on  the  retnaining  instalments 
of  the  said  purchase  money,  as  in  said  first  mentioned  agree- 
ment expressed,  so  long  as  they  remained  in  possession  of  the 
said  hereditaments  and  premises,  or  any  part  thereof;  and 
that  plaiutifi'  should  be  satisfied,  as  his  only  means  of 
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enforcing  the  payment  of  sabsequent  instalments  of  the 
purchase  money  mentioned  in  the  said  first  mentioned 
agreement,  with  the  security  of  the  hereditaments  specified 
in  said  first  mentioned  agreement,  and  which  hereditaments 
were  to  be  conveyed  to  trustees  in  manner  in  said  agreement, 
bearing  date  1st  October,  1825,  expressed ;  and  with  the 
usual  powers  or  trusts  for  sale,  for  enabling  the  trustee  or 
trustees  for  the  time  being,  to  sell  and  dispose  of  a  compe- 
tent part  or  parts  of  the  fiame  hereditaments,  and  thereby 
raise  and  pay  such  of  the  said  instalments  as  from  time  to 
time  should  fall  due,  and  from  time -to  time,  when  as  the 
same  should  fall  due,  with  the  respective  interest  then  due  in 
respect  of  the  said  purchase  money,  or  any  part  thereof, 
and  with  all  necessary  powers  and  authorities  to  give 
discharges.  (Proviso  for  giving  notice  to  defendants  six 
months  before  sale,  and  that  plaintiff  might  be  a  pur- 
chaser). And  it  was  thereby  agreed,  that  the  sum  of 
50,000/.  only,  was  to  be  paid  to  plaintiff  on  the  16th  day 
of  April  next,  after  the  date  thereof;  the  further  sum  of 
50,000/.,  by  the  said  first  mentioned  agreement,  provided 
to  be  paid  on  that  day,  having  been  agreed  by  and 
between  the  said  parties  thereto  to  be  abated  from  the  said 
purchase  money  therein  mentioned.  And  it  was  thereby 
lastly  agreed  by  and  between,  S^c,  that  the  provision  for 
reference  to  arbitration,  contained  in  said  agreement 
bearing  date,  1st  October,  1825,  and  said  agreement 
therein  also  contained,  for  carryif^  same  provision  into 
effect,  and  for  obeying  every  award  and  determination  when 
made  in  pursuance  thereof,  should  extend  to  said  agreement, 
bearing  date  4th  November,  1825,  and  to  every  clause  therein 
contained,  in  the  same  manner  as  if  such  or  the  like  provi^ 
sionfor  reference  to  arbitration,  and  such  or  the  tike  agrees 
mentfor  carrying  the  same  into  effect,  and  for  obeying  and 
observing  the  award  or  determination,  awards  or  deter- 
minations to  be  made  in  pursuance  thereof,  had  been  therein 
repeated,  omitting  only  all  matters  contained  in  the  said 
memorandum  of  agreement  bearing  date  1st  October,  1825, 
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at  varianee  therewith,  and  weludingin  lieu  thereof ^  taid 
agreement  J  hearing  date  4M  Hotember,  1825,  and  had 
formed  part  thereof  j  and  all  clauus  therein  contained  atvo" 
riance  therewith  had  been  omitted.  Proviao  tot  making 
each  fiubmisaton  to  reference  a  mk  of  Court.  An  hj 
the  said  agreement  bearing  date  4th  November,  1826, 
will  upon  reference  thereto  more  fully  and  at  large  appear. 
Mutual  promxtes.  Averment,  that  afiberwards  and  after 
the  making  of  the  said  several  agreements,  to  wit»  on,  &c., 
at,  &c.,  the  said  .sum  of  26,000/.  so  invested  in  Ex- 
chequer  bills,  as  aforesaid,  and  placed  by  defendants  in 
the  hands  of  Messrs.  Hoare,  Bametts^  and  Compaay,  to 
the  joint  account  of  defendants  and  plaintiff,  by  way  of 
deposit,  as  in  the  said  first  mentioned  agreement  men- 
tioned, was  duly  paid  over  to  plaintiff,  and  according  to 
the  tenor  and  effect  of  said  several  agreements  in  that 
behalf  mentioned ;  and  that  afterwards,  to  wit,  on  Sic.,  at, 
&c.,  the  further  sum  of  200,000/.,  other  part  of  the  said 
.purchase  money,  in  said  first  mentioned  agreement  men- 
tioned, was  also  paid  to  plaintiff  by  said  defendants,  ac- 
cording to  the  stipulation  in  said  first  mentioned  agree- 
ment in  that  behalf ;  and  that  upon  the  payment  of  said 
two  several  sums  of  26,000/.  and  200,000/.,  deSandants 
were  let  into  full  and  complete  possession  of  said  several 
fireehold  and  leasehold  estates  and  other  property,  by  said 
first  mentioned  agreement,  contracted  to  be  sold  to  de- 
fendants. By  virtue  whereof,  defendants  afterwands,  to 
wit,  on,  &c.,  at,  &c.,  entered  into  and  upon  all  and  sin- 
gular said  several  freehold  and  leasehold  estates  and  other 
property,  by  said  first  mentioned  agreement  contracted 
to  be  sold  to  defendants,  with  the  appurtenances,  and 
became,  and  were,  and  from  thence,  hitherto  have  been, 
and  still  are,  in  full  and  complete  possession  thereof. 
Averment  of  general  performance  on  the  part  of  plaintifi^ 
and  non-performance  on  the  part  of  defendants.  Aver- 
ment, that  defendants  did  not  nor  would  pay  to  plaintiff 
the  interest  upon  the  residue  of  said  purchase  money,  in 
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gaid  sereral  i^roemeQts  mentioned,  at  the  rate,  &c.,  to  be 
reckoned  ftom,  8cc»,  until,  &g.,  by  the  half  yearly  pay- 
ments, and  in  manner,  &c^  or  otherwise  howsoever,  faint 
on  the  contrary  thereof,  althoagh  fihe  sum  of  325,000/. 
residue  of  said  pnrdiase  money,  in  said  several  agreements 
mentioned,  was  at  the  time  of  making  the  said  agreement 
last  set  fordi,  and  still  is^ue  and  unpaid,  from  defendants 
to  plaintiff,  and  although  defendants  now  are,  and  from 
the  time  of  making  said  agreement  last  set  forth,  con- 
tinually have  been  in  the  full  and  complete  possession  of  the 
premises  with  the  appurtenances,  by  said  first  mentioned 
agreement  contracted  to  be  sold  to  defendants  as  afore- 
said, and. in  the  receipt  of  the  rents  and  profits  thereof; 
and  afterwards,  to  wit,  on  the  Ist  day  of  April,  1827,  at, 
&c.,  a  certain  large  sum  of  money,  to  wit,  16,260/.  for  one 
year's  interest,  at  the  rate  of  6/.  per  cent,  upon  and  in 
respect  of  the  said  sum  of  326,000/.,  so  being  the  residue 
of  the  said  purchase  money  so  unpaid  as  afi^resaid,  ending 
on  the  day  and  year  last  aforesaid,  became  and  was  due, 
and  stiU  is  in  arrear  and  unpaid  from  defendants  to 
plaintiff  of  which  defendant  afterwards,  to  wit,  on  the  same 
day  and  year  last  aforesaid,  at,  Sic.,  had  notice.  Nevertheless, 
defendants  have  not  as  yet  paid  die  sum  of  16,260/.  or 
any  part  thereof  to  plaintiff,  although  often  requested  4bo 
to  do,  but  have,  and  each  of  them  hath  hitherto  altogether 
neglected  and  refused,  and  still  do,  and  each  of  th«n 
doth  neglect  and  refuse  so  to  do,  to  wit,  at,  &c.  The 
declaration  contained  a  second  special  count  upon  which 
no  point  arose,  and  counts  for  interest,  money  lent,  money 
had  and  received,  and  upon  an  account  stated.  Plea,  non- 
assumpsit.  At  the  trial  before  Littledale,  J.,  at  the  last 
Stafford  assizes  (a),  it  appeared  that  at  the  time  of  the 
transactions  mentioned  in  the  dedaration,  the  plaintiff 
was  the  owner  of  some  extensive  iron  works,  called  the 

(a)    Counsel  for  the  plaiDtiff,      dants,  CampheUj    Ludlow^  Serjt., 
Scarlett,  A.  G.,    Jervis,  BMsseU,      Wid  R.V.  Richards. 
Seijt.,  and  Whateky ;  for  the  defen- 
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1827.        Corngre&ve's  Works,  the.Dudley  Works,  and  the  Netherton 
.^^""*'^       Works,  in  the  county  of  Stafford.    The  defendants  were 

AtTWOOD  'J 

the  three  managing  directors  of  a  company  established  in 
London,  for  the  working  of  iron  mines,  and  the  manu- 
facturing of  iron,  under  the  name  of  The  British  Iron 
Company.  The  defendants  being  authorized  by  their 
co-directors  to  treat  for  the  purchase  of  the  plaintiff's 
iron  mines,  on  the  10th  June,  1826,  entered  into  the  first 
-contract  mentioned  in  the  declaration  (a).  By  the  terms 
of  this  contract,  the  defendants  were  to  take  possession 
1st  October,  1826 ;  but  it  being  found  impossible  to  com- 
plete the  title  by  that  time,  it  was  arranged  that  the 
purchasers  should  be  let  into  possession ;  and  the  second 
contract  declared  (&)  on  was  entered  into.  Some  mis- 
statements in  the  infonnation  on  which  the  purchase 
had  proceeded  having  been  discovered,  an  abatement  of 
60,000/.  was  agreed  upon ;  and  on  the  3d  November,  the 
plaintiff  executed  the  conveyance  to  trustees  according  to 
agreement  (c),  and  the  third  contract  (d),  mentioned  in  the 
declaration  was  entered  into.  Upon  this  contract  being 
executed,  200,000/.  was  paid,  and  possession  was  given 
to  the  Company.  A  bill  was  afterwards  filed  in  the 
Exchequer  to  annul  the  contracts,  on  allegations  of  fraud 
and  concealment;  and  a  cross  bill  was  filed  by  Attu^oodto 
compel  a  specific  performance.  On  the  part  of  the  de- 
fendants, it  was  contended  that  they  had  contracted 
merely  as  agents  for  the  British  Iron  Company,  and 
that  the  plaintiff  being  a  shareholder,  it  was  not  com- 
petent to  him  to  sue  parties  who  had  entered  into  the 
engagement  for  the  benefit  of  all  the  shareholders  (e). 
In  support  of  the  defendants'  case,  the  •  following 
letters,  written  by  plaintiff  to  defendant  SmaU,  were 
read. 

(a)  Ante,  246.  (rf)  Ante,  %&2. 

(h)  Ante,  247.  (c)  See  Milbum  v.  Codd,  ante, 

(0  Ante,  246,  (r).  236,  239,  note  (c). 


IN    MICHAELMAS  TERM,    VXII.    GEO.  IV.  257 

isar- 
'*  Comgreaves  House,  near  Birmiogham, 
August  15th,  1825. 
Dear  Sir, 
I  understand  from  Mr.  James,  who  has  just  arnred 
at  the  works,  that  Mr.  Philip  Taylor,  informs  him  the 
gentlemen  farming  the  acting  committee  of  the  British 
Iron  Company,  deem  it  absolutely  necessary  to  make  an 
immediate  report  of  the  purchases  thejf  have  made.  When 
the  treaty  was  entered  into  with  me,  it  was  distinctly 
understood  between  the  parties,  for  reasons  then  given, 
that  the  same  prudence  and  .discretion  should  be  ob- 
served in  this  business  as  between  private  individuals, 
and  that  the  affairs  should  not  be  permitted  publicly 
to  transpire  until  the  conveyances  were  signed  and  pos- 
session given  up,  as  nothing  is  yet  known  in  the  country. 
I  do,  therefore,  hope  and  trust  that  things  may  be  per- 
mitted to  remain  as  they  are  at  present,  and  that  no 
steps  wiU  be  taken  to  make  the  transaction  public  until 
the  whole  is  finally  settled,  and  you  have  possession  of 
the  property,  which,  if  proper  diligence  is  used  in  draw- 
ing up  the  writings,  may  certainly  now  be  done  in  a 
very  short  time,  when  it  will  be  a  matter  of  little  moment 
to  me  what  publicity  is  then  given;  but  before  that  time, 
as  it  appears  to  me,  it  would  be  premature  to  do  so, 
contrary  to  your  interest,  and  very  much  against  my 
feelings  and  the  implied  understanding  between  us." 


"Birmingham,  Aug.  18th,  1826. 
Dear  Sir, 

I  am  favoured  with  your  letter  of  the  16th  instant, 
and  I  assure  you,  I  scarcely  know  how  to  express  my 
feelings  and  the  disappointment  I  am  under  at  the  in- 
formation therein  conveyed  to  me,  as  well  as  by  Mr.  Philip 
Taylor,  whom  I  have  seen  this  morning.  I  was  in  hopes 
tht  printing  of  the  report  of  your  purchases  would .  have 
l)een  delayed  until  the  title  to  the  |)roperty  had  been 

VOL.  I.  s 
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1827.  gone  through  and  approved  of  by  you ;  for  if  any  thing 
should  arise  to  prevent  the  purchase  from  being  finally 
completed,  according  to  the  terms  of  the  agreement  (but 
of  which  I  have  nevertheless  little  doubt),  it  will  place  me 
in  the  most  disagreeable  and  vexatious  situation.  But  since 
the  report  is  now  printed,  I  do  hope  the  circulation  of  it 
will  be  delayed  for  a  few  daya^  until  the  title  is  gcme 
through  by  your  attorneys,  and  accepted  by  you,  and 
that  nothing  will  be  published  in  the  newspapers  at  pre- 
sent, or  otherwise  tratupire  from  the  diredors,  beyond 
what  is  absolutely  necessary  until  the  affair  is  brought 
nearer  to  a  termination.  Trusting  entirely  to  your 
prudence  and  discretion/'  &c. 


''  Comgreaves  House,  Aug.  26,  1826. 
Dear  Sir, 

I  have  recaved  your  letter  of  the  23d,  containing  the 
Report  of  the  purchases  of  the  British  Iron  Company,  I 
could  much  have  wished  every  thing  had  remained  quiet 
until  the  affair  had  been  brought  nearer  to  a  termina- 
tion ;  but  the  account  of  yowr  purchases  is  spread  in  all 
directions.'' 


"  Comgreaves  House,  Sept.  14,  1826. 
Dear  Sir, 

I  am  duly  favoured  with  your  letter  of  tile  12th  instant, 
informing  me  that  Mr.  Scott  had,  by  your  kind  directions, 
purchased  60  shares  in  the  British  Iron  Company  for  my 
accouiit,  being  in  part  of  200  shares  which  Mr.  James 
had  requested  you  to  buy.  You  will  oblige  me  for  the 
present  by  permitting  them  to  stand  in  the  name  of  Mr. 
Fowlk,  in  trust  for  me,  and  charge  my  account  with  the 
amount  of  diem.  Or  if  you  think  it  would  be  more 
regular,  I  will  send  you  up  checks  for  the  shares  as 
they  are  purchased,  and  when  I  come  up  to  town  to- 
wards the  end  of  the  month,  I  will  finally  arrange  with 
regard  ta  them." 
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''  CorngToaveB  Houw,  Sept.  14,  1835. 
Dear  Sir, 
After  I  wrote  to  you  on  the  14th,  I  receired  yew 
fkvoiir  of  the  13th  instant.  I  am  just  returned  from  a 
journey,  and  hsve  mij  iiauf  to  write  a  few  lines  to  sanre 
the  post.  I  observe  that  Mr.  Sceit  has  purehased  160 
more  shares,  which  you  will  please  dispose  of  in  the 
same  way  as  the  former  60.  I  fear  he  has  been  a  litHe 
too  hasty  in  his  purchases,  as  there  was  no  hurry,  aaod  it 
might  have  been  better  to  have  taken  the  Aares  more 
gradually ;  for  if  the  advanced  price  should  couee  uHuay 
more  shares  to  be  brought  to  market,  they  may  again  go 
back  in  price,  and  it  may  then  look  like  an  ineffectual 
attempt  to  raise  theuk  I  will  wait  a  £ew  days  beforo  I 
determine  upon  taking  any  more  shares,  as  I  expect  I 
may  ha^w  occasion  to  come  up  to  town  shortly.^' 


Also  the  following  letter  from  the  plaintiff  to  the  three 
defendants. 

'  "Fladong's  Hotel,  Oxfoid-street. 
8th  April,  1826. 
I  enclose  you  a  check  for  1000/.  the  amount  q£  the 
sixth  eall  on  my  shares  in  the  Britidt  Iixxl  Company, 
which  you  say  was  due  on.  ihe  20th  February  last. 

I  am,  Sec. 

JoHtN  Aftwood. 
Messrs.  Smmil,  ShearSj  and  Ti^^, 
Londam'' 


It  was  also  objected  on  the  part  of  the  defendant,  that 
the  last  agreement  must  be  considered  as  incorporating 
the  clause  for  submitting  disputes  to  arbitration,  contained 
in  the  second  agreement,  which  is  expressly  referred  to  and 
adopted  in  the  third,  and  there  applied-  to  a  new  subject 
matter.    Upon  this  view  of  the  third  agreement,  it  would 

s2 
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contain  more  than  1080  words,  and  the  1/.  agreement 
Stamp  imposed  upon  it,  would  be  insufficient.  The 
learned  Judge  overruled  this  objection,  and  left  the 
following  questions  to  the  jury.  Ist.  Whether  there 
was  a  company  called  the  British  Iron  Company,  and 
when  ?  2d.  Whether  the  defendants  were  shareholders, 
and  when?  3d.  Whether  the  plaintiff  was  a  share- 
holder, and  when?  4th.  Whether  the  contracts  were 
made  with  the  defendants,  as  trustees  for  the  British 
Iron  Company  ?  6th.  Whether  the  plaintiff  was  aware, 
at  the  time  of  the  contract,  that  the  defendants  were 
acting  as  trustees  for  the  British  Iron  Company. 

The  jury  found  that  there  was  a  company  called  the 
British  Iron  Company  in  September,  1825,  and  not 
earlier ;  that  ,ihe  defendants  were  not  shareholders ; 
that  the  plaintiff  was  a  shareholder  in  September,  1825 ; 
that  the  plaintiff  sold  to  the  defendants  themselves,  on 
their  own  account  and  liability,  and  not  on  behalf  of  the 
company,  and  that  they  bought  on  their  own  account 
The  fiflh  question  was  disposed  of  by  the  answer  to  the 
fourth. 

Verdict  for  the  plaintiff,  damages  16,250/. 

Campbell  now  moved  for  a  rule  to  shew  cause  why  a 
nonsuit  should  not  be  entered,  or  a  new  trial  granted, 
upon  the  want  of  a  sufficient  stamp,  and  that  the  verdict 
was  contrary  to  the  evidence.     [Lord  Tenterden,  C.  J-^Vj  U 
Was  the  point  reserved  as  to  the  stamp  ?]     It  was  not.  ,^  /^ 
But  in  Montague  v..  BeMdict  (a),  where  the  question  was/-^*^^  ^ 
whether  goods  furnished  to  the  wife  were  necessaries,  the 
Court  directed  a  nonsuit  to  be  entered,  although  it  does 
not  appear  that  the  point  was  saved  at  the  trial.     [Lord 

(a)  3  B.  &  C.  63t ;  same  case,  report  of  the  argument  in  BanCf 

by  the  name    of    Montague   y.  the  circumstance  of  leave  being 

BaroHf  5  D.  &  R.  532,  the  de-  giyen  at  the  trial  to  move  for  a 

fendant's  name  in    both  reports  nonsuit  is  not  adyerted  to;  but 

being    only  imaginaiy.     In   the  the  point  was  in  fact  saved. 
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Tenterden,  C.  J.  You  must  confine  your  application  to  a 
new  trial  (a).]  By  the  first  agreement  of  thelOth  June,  1826, 
the  plaintifi^  agreed  to  sell  iron  mines  for  600,000/.,  and 
25,000/.  was  paid  by  way  of  deposit.  Upon  an  objection  to 
the  title,  the  second  agreement  of  the  1st  October  was  made, 
but  possession  was  not  delivered  on  the  1st  October,  nor 
the  200,000/.  paid ;  and  it  was  agreed,  that  both  the  pay- 
ment and  the  delivery  of  the  possession  should  be  post- 
poned. A  very  peculiar  proviso  (6)  was  introduced  into 
this  contract,  for  a  reference- to  certain  barristers.  On  the 
4th  November^  the  property  was  conveyed  to  trustees  for 
(a)  Where  a  legal  objection  is  *  as  to  a  nonsuit  was  inyoWed  in  the 
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taken  at  the  trial,  and  overruled 
by  the  Judge,  without  reserving 
the  point,  and  the  Court  are 
afterwards  of  opinion,  that  the 
objection  was  a  good  ground  of 
nonsuit,  they  will  grant  a  new 
trial  only,  and  will  not  permit  a 
nonsuit  to  be  entered;  Minchm 
T.  Cleffient,  1  B.  &  A.  252.  In 
that  case  Lord  EUenborough  says, 
''It  is  in  the  plaintifi^s  option 
to  be  nonsuited  or  not,  and  if  at 
the  trial  he  had  refused  to  be  non- 
suited, and  the  Judge  had  then 
directed  the  jury  to  find  a  verdict 
against  him,  it  wait  competent 
to  the  plaintiff  to  have  tendered 
a  bill  of  exceptions,  of  which 
advantage  he  would  be  deprived 
if  the  Court  were  now  to  direct  a 
-nonsuit  to  be  entered."  Hence 
it  would  seem  to  follow,  that  if 
the  plaintiff  is  dissatisfied  with 
the  leave  reseryed,  he  may  insist 
upon  bis  case  going  absolutely 
to  the  jury.  In  Hill  v.  Than^' 
tony  8  Taunton,  375,  2  J.  B. 
Moore,  424,  a  nonsuit  was  di- 
rected to  be  entered,  although  no 
tpecific  leave  had  been  reserved 
to  move  to  enter  a  nonsuit ;  but 
there  the  Court  held,  that  the  point 


reservation  of  the  general  conside- 
ration of  law  (2  J.  B.  Moore,  459); 
and  the  objection  was  not  taken  till 
after  the  Court  had  made  the  rule 
for  entering  a  nonsuit  absolute. 
And  see  Gould  v.  Robtan,  8  East, 
580  ;  Clarke  v.  Sunft,  2  J.  &  Y. 
In  Gates  v.  Ryan,  2  Chitt.  Rep. 
271,  it  is  reported  to  have  been 
said,  that  if  the  Judge  refuses  leave 
at  the  trial,  because  he  thinks  it 
will  be  unnecessary,  he  will  put 
the  party  in  the  same  situation 
as  if  leave  had  been  given  at  the 
trial.  This  would,  however,  as 
effectually  oust  the  plaintiff  of 
his  right  to  discuss  the  propriety 
of  the  Judge's  opinion,  as  if  the 
Court  should  direct  a  nonsuit  to 
be  entered  where  no  leave  had 
been  reserved.  Where,  however,  a 
veidict  has  been  found  for  the 
defendant^  there  is  no  objection  in 
point  of  law,  to  the  setting  aside 
that  verdict,  and  ordering  a  non- 
suit to  be  entered  for  the  benefit  of 
the  plaintiff,  in  order  that  he  may 
not  be  precluded  by  the  verdict 
from  discussing  the  question  in 
a  second  action;  Lte  v.  Shore, 
2  D.&  R.  198, 1  B.  &C.  94,S. C. 
(fr)jliUe,251,  252. 
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die  Beciurity  of  the  plaiatiff,  and  the  third  agpeemeat  was 
^^^!^^^^      entiled  iitto.    That  agreement,  it  was  contended  on  the 
V.  part  of  the  defendants,   required  a  stamp  of  1^  10s. 

The  necesmty  of  a  stamp  of  that  amount  (n),  depends 
upon  the  question,  whether  the  clause  referred  to,  is  con- 
sidered as  forming  part  of  the  last  agreement.  The  words 
of  refeience  are,  ^'liiat  the  proyisiAm  for  a  reference  to 
eriHtnution,  contaAoed  an  the  said  agreement,  bearing 
date  the  let  day  of  Octeb^,  1826,  and  the  said  agree- 
sKnt  thepein  abo  contained  for  carrying  the  said  provi- 
sion into  effect,  and  for  obeying  every  award  and  deter- 
mination, when  made  in  pursuance  thereof,  shall  extend 
to  this  present  agreement,  and  to  every. clause  therein 
contained,  in  the  same  manner  as  if  such  or  the  like 
provision  for  reference  to  arbitration,  and  such  or  the 
like  agreements  for  carrying  the  same  into  effect,  and  for 
obeying  and  observing  the  award  or  determination, 
awards  or  determinations,  to  be  made  in  pursuance 
thereof,  had  been  repeated."  The  words  of  the  statute 
are,  ''indorsed  thereem,  or  annexed  thereto.'^  It  is  a  well- 
known  rule  of  law,  that  verba  relata,  inesse  videniur(b). 
The  clause  of  submission  must  be  therefore  considered  to 
be  inserted  in  the  last  agreement.  [Lord  Tenterden,  C.  J. 
There  was  a  stamp  on  the  agre^nent  of  the  1st  October]. 
That  stamp  was  functus  officio.  The  agreement  of  the 
4th  November,  provided  for  the  submission  to  arbitration 
of  matters  totally  diff^ent  from  those  contained  in  .the 

(a)  55  Geo.  3,  c.  184,  Schedule  darted  thereon,  or  annexed  thereto. 
parti.  <' Agreement,  or  any  minute,  When  the  same  shall  not  Con- 
or memorandum  of  an  agreement  tain  more  than  1080  words  (being 
made  in  England  under  hand  the  amount  of  fifteen  common  law 
only,  where  the  matter  thereof  folios,  or  sheets  of  72  words 
shall  be  of  the  value  of '20/.  or  each).  £  1  0  0 
upwards,  whether  the  same  shall  And  when  the  same  shall  con- 
be  only  evidence  of  a  contract,  tain  more  than  1080  words 
or  obligatory  upon  the  parties,  £  1  15  0 
from  its  being  a  written  instru-  (6)  As  to  the  application  of  this 
ment,  together  with  every  schedule,  maxim,  see  Co.  Litt.  9  b,  10  a ;  1 
rece^tt,  or  other  matter,  put  or  m-  Tho.Co.  Litt.  500  j  3  Bac.  Abr.  534. 
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former  agreements.  In  Lake  v.  Ashwell  (a),  it  was  held, 
that  a  schedule  of  goods  referred  to  in  a  deed  to  ivhich 
it  was  annexed,  must  have  the  proper  deed  stamp,  as 
part  of  the  deed.  There  the  schedule  was  annexed ;  but 
whether  it  was  annexed  or  not,  it  ought  to  be  counted. 
In  that  case,  Loid  EUenhanm^  says,  ''  if  this  were  not 
so,  the  revenue  would  be  liable  to  great  evasion ;  for 
then,  an  instrument  requiring  a  certain  stamp  in  propor- 
tion to  the  number  of  words,  would  only  contain  a  few 
words  of  reference  to  a  schedule,  by  which  every  thing 
would  be  conveyed  in  fraud  of  the  revenue."  Here  the 
plaintiff  might  assign  a  breach  of  the  last  agreement,  in 
die  non-perfohnance  of  any  of  the  stipulations  expressed 
in  the  clause  of  reference  set  out  in  the  second  agreement* 
So,  upon  the  expiration  of  a  long  lease,  the  parties  might 
enter  into  an  agreement  in  writing  to  continue  the  tenancy 
upon  the  terms  of  that  leafte ;  or  two  persons  might  enter 
into  partnership  (i)  accordii^  to  the  terms  of  a  pre- 
cedent, in  the  forms  published  by  Mr.  A.^  vol.  3.  [Aiy- 
kjfy  J.  There  are  persons  interested  in  preventing  that. 
Lord  Tenterden,  C.  J.  Whether  any  mode  may  be  dFiund 
of  evading  the  law,  I  cannot  day.  We  must  take  the  law 
as  it  is].  The  mines  were  sold  to  the  defendants  as 
agents  for  the  British  Iron  Company,  in  which,  the 
plaintiff  was  a  shareholder.  [Lord  TetUerden,  C.  J. 
Does  it  appear  on  the  face  of  the  agreements  that  the 
d^endants  contracted  as  agents]  ?  It  doeft  not.  But  that 
was  shewn  as  matter  of  fact,  though  the  jury  found  that 

(a)  3  East,  326.  the  case,  where  the  subject  mat- 

(6)  Qui  whether  an  agreement  ter  of  the  contract  is  not  of  the 

for  a   partnership  is  necessarily  value  of  20/.,  was  an  exception  to 

^an  agreement  where  the  matter  the  general  clause;  that  it  was  not 

thereof  is  of  the  value  of  20/.  or  an  exception,  but  a  substantive 

upwards."     See  the  judgment  of  part  of  the  enactment,  which  was 

Btnfleyy  J.,   in  Orjbrd  v.   Cok,  not  to  operate  at  all  unless  the 

2  Stark.  N.  P.C.  351«— 3 ;  where  his  matter  of  the  agreement  should  be 

Lordship  said,  that'Uhe  argument  of  tiie  value  of  20L  or  upwards ; 

on  the  part  of  the  defendant,  had  that  this  supposed  that  the  value  of 

proceeded  on  the  supposition  that  the  contract  was  measurable.** 
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1827.  the  plaintiff  sold  to  the  defendants  on  their  own  liability* 
ArrwooD  ^  ^*  appears  from  the  plaintiff's  own  letters,  that  he  had 
purchased  shares  in  the  concern,  he  was  interested  in  the 
profits  and  loss.  [Lord  Tenterden,  C.  J.  There  was  no 
evidence  that  the  defendants  were  partners.  Bayky,  J. 
The  jury  found  that  the  plaintiff  was  a  shareholder].  If 
he  contracted  with  them  as  agents  for  the  Company,  the 
action  will  not  lie. 

Cur.  adv.  vult. 


Lord  Tenterden,  C.  J. — We  have  considered  this 
case,  and  are  of  opinion,  that  there  ought  not  to  be  a  new 
trial.  In  the  contracts,  there  is  nothing  to  shew  that  the 
defendants  were  not  dealing  for  themselves.  The  last 
agreement  contains  this  special  clause,  ^*  save  and  except 
that  they  shall  remain  liable  for  the  payment  of  interest.^' 
This  plainly  shews  that  they  contracted  in  their  own 
right.  The  plaintiff  gave  up  the  personal  responsibility 
of  the  defendants  for  the  600,000/. ;  but  so  late  as  No- 
vemhiT,  the  defendants  considered  themselves  personally 
liable.  I  can  by  no  means  infer  from  the  letters,  that 
the  defendants  contracted  .for  the  British  Iron  Company. 
I  should  infer  that  they  contracted  with  reference  to  a 
company  intended  to  be  formed.  The  plaintiff  afterwards 
became  a  shareholder.  It  does  not  appear  when  he 
became  so,  or  what  right  he  acquired.  He  could  not 
acquire  an  interest  in  land  by  merely  becoming  a  share- 
holder (a).  His  interest  accrued  subsequently  to  the  ori- 
ginal contract,  and  collaterally  to  the  last  contract. 

Bayley,  J.— The  plaintiff  was  the  proprietor  of  the 
estate  which  the  defendants  contracted  to  buy.  There  is 
nothing  to  shew  that  the  defendants  did  not  contract  on 
their  own  account.  It  is  objected,  that  the  plaintiff  is  a 
proprietor  of  200  shares.  The  defendants,  out  of  an  estate 

(a)  See  Vice  y.  Lad^  Atumif  ante,  113. 
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of  thdr  own,  were  to  give  a  certain  interest  to  sub-purcha-        I82r. 
sera.     There  was  no  evidence  to  shew  that  the  plaintiff     xttwood 
was  to  be  a  contributor  to  this  purchase  money.  «• 

HoLROTD,  J. — It  was  entirely  collateral. 

LiTTLEDALB,  J.|  coucurred. 

Rule  refused  (a), 
(a)  See  Vke  ▼.  Lady  Atuon,  anUf  113;  MUbum  y.  Codd,  antCj  226. 


Reeves  v.  Slater,  Esq. 

Case,  ft>r  a  false  return  of  nulla  bona  to  a  Writ  of  fieri  .  \\  ^7  *!8?"- 
'  ■'         log  bis  initials, 

facias,  whereby  the  sheriff  of  Sussex  was  commanded  to  executes  a 

levy  200/.  debt,  and  665.  damages,  recovered  by  plaintiff  ^toraey^ 

against  John    Stone  Lundie.     The  first  count  tharged  wherein  he  is 

that  defendant,  as  sheriff,  had  seized  goods  of  Lundie  to  Judgment  is 

the  value  indorsed  on  the  writ.     The  second  stated,  that  ^^fS^^>  .and  a 

Lundie  had   goods  within  the  bailiwick,  of  which   de-  in  the* wrong 

name.    The 


seizes. 


fendant  might  have  levied  the  amounti     Plea,  not  guilty.  "^^ 

At  the  trial  before  Littledale,  J.,   at  the  last   Spring  but  afterwards 

assizes  for  the  county  of  Sussex  (a),  it  appeared  that  the  tosmssSmi  in 

judgment  against   Lundie  had   been   entered   up   on  a  consequence 

warrant*  of  attorney,   signed  J.  S.  Lundie;  but  in  the  tiffs  refusing 

body  of  which  he  was  named,  as  in  the  jud&mient,  and  J?  indemnify 

;:  Tj«  himagainsta 

fi»  ja.f  John  Stone  Lundie.  claim  of  pro- 

The  sheriff  had  seized  goods  under  the  fieri  facias  to  ^t^^r?-^^ 

the  amount  indorsed,  «iz.,  178/.   175.,  and  had  retained  Held,  that  the 

the  possession  for  eighteen  days,  at  the  expiration  of  return  ntSS** 

which,  he  quitted  possession  in  consequence  of  the  plain-  ^<'^* 

tiff's  refusing  to  indemnify  him  against  a  claim  set  up 

by  the  trustees  of  Mrs.  Lundie's  marriage  settlement, 

which   claim  was  not  established  at  the  trial.     It  ap- 

(a)  Counsel     for  the  plaintiff,      for  the  defendant,  2'addy,  Serjt., 
Manyat,   Gumey,  and   Comyn ;      and  BoUand. 
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idST"-  peoredy  howeyer,  that  the  i%al  name  of  tiie  original  de- 
fendant was  not  John  Stone  Lundie^  but  John  Stow 
Lundie.  It  was  objected  that  the  allegation^  that  the 
defendant  had  seized^  or  might  have  seized,  the  goods  of 
John  Stone  Lundiey  was  not  proyed,  inasmuch  as  it  did 
not  appear  that  any  person  of  that  name  had  goods 
within  the  bailiwick.  The  learned  Judge  oyemiled  the 
objection,  and  a  yerdict  was  found  for  the  plaintiff. 

In  last  Easter  term,  Bolland  obtained  a  rule  to  shew 
cause,  why  the  yerdict  should  not  be  set  aside,  and  a 
new  trial  had ;  and  he  referred  to  Morgans  v.  Bridges  {a). 

Marryat,  Gumey^  and  Comyn^  now  shewed  cause. 
After  judgment  the  party  can  take  no  such  objection. 
This  distinction  is  settled  by  many  authorities.  In 
Crawford  V.  Satchwell  (b),  the  plaintiff  brought  trespass 
and  false  imprisonment,  by  the  christian  name  of  Archi- 
bald. The  defendant  justified  under  a  capias  ad  satis- 
faciendum upon  a  judgment  against  Arthur,  and  ayerred 
that  the  plaintiff  in  this  action  was  the  same  person  who 
was  sued  by  the  name  of  Arthur.  And  on  demurrer,  the 
Court  held  it  a  good  plea,  the  defendant  haying  missed 
his  time  for  taking  adyantage  of  the  misnomer,  i^hich 
should  haye  been  by  pleading  it  in  the  first  action ;  saying 
that  in  the  case  of  a  bond  giyen  in  a  wrong  name,  the 
party  must  be  sued  by  that  wrong  name,  and  the  execu- 
tion must  pursue  it.  So,  in  Smith  y.  Patten  (c),  the  Court 
refused  to  set  aside  proceedings  after  interlocutory  judg- 
ments, and  a  writ  of  inquiry,  although  the  defendant 
had  remained  wholly  passiye  during  the  proceedings. 
Here,  though  the  original  defendant  did  not  write  Stone 
at  the  bottom  of  the  warrant  of  attorney,  he  adopted 
that  name  by  executing  the  instrument.  In  Morgans  v. 
Bridga,  one  brother  was  taken  under  a  ca.  sa.  by  the 

(a)  1  B.  &  A.  647.  (c)  6  Taunt.  1 15. 

(&)2Stra.l218. 
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name  of  the  other;  aad  though  it  was  stated  to  the  1827. 
sheriff  that  the  party  taken  was  the  real  debtor,  tiie 
sheriff  had  no  means  of  ascertaining  that  fact,  and  the 
plaintiff  refused  to  indemnify  him.  Here  no  such  point 
was  taken  by  the  sheriff;  he  entered  and  afterwards 
abandoned  the  possession  he  had  taken,  upcm  a  totally  dis- 
tinct ground.  In  Gould  ▼.  Barnes  (a  ),  it  was  held,  that 
if  a  person  enter  into  a  bond  by  a  wrong  christian  name, 
he  should  be  sued  on  the  bond  by  mich  name :  and  that 
a  declaration  against  him  by  his  right  name,  stating  that 
he  executed  the  bond  by  the  wrong  name,  is  bad.  That 
case  shews  clearly  that  neither  the  defendant  in  the 
original  action,  nor  the  sheriff,  can  take  the  objection. 
The  writ  necessarily  followed  the  judgment ;  it  would 
have  been  bad  if  it  had  been  against  John  Stow  Lundie, 
the  name  in  the  judgment  being  Stone.  They  also  re- 
ferred to  Shadgttty.  Clipson{b);  and  Cok  y.  Hiudsonic), 
which  were  cases  upon  mesne  'process,  and  turrod  upon 
the  form  of  pleading. .  Here  the  defendant  was  estopped, 
and  th»^f(Nre  the  sheriff  was  estopped. 

Taddy,  Seijt.,  and  Bollandy  contra. — ^The  question  is, 
not  whether  the  sheriff  might  have  executed  the  writ,  but 
whether  he  was  bound  so  to  do.  He  has  not  executed  the 
writ.  {-Bayleyj  J.  You  have  begun  to  execute,  but  you 
refuse  to  proceed  upon  a  different  ground].  The  diffi- 
culty would  be  the  same  with  a  name  wholly  different. 
The  return  made  by  the  sheriff  is  true,  and  there  were  no 
goods  in  his  bailiwick  of  the  person  described  in  the  writ 
oi  fieri  facias;  if  a  defendant  suffers  judgment  by  a 
wrong  name,  how  is  the  sheriff  to  know  it  ?  [Lord  Teti- 
terden,  C.  J.  Here  the  sheriff  did  act,  and  retained  pos- 
session under  the  writ  for  eighteen  days.  Could  Lundie 
have  maintained  an  action  against  the  sheriff  for  that 
entry  ?     Bayl^,  J.   It  might  have  been  different  if  the 

(a)    3  Taunt.  504.     And  aee  {b)  8  East,  328. 

Com.  Dig.  Fait,  E.  3.  (c)  6  T.  R.  234. 
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sheriff  had  refused  to  take  the  goods  of  John  Stow 
Lundie  without  an  indemnity].  The  sheriff  would  have 
to  prove  identity.  I  Bay  ley,  J.  That  is  so  in  every 
case].  In  Morgans  v.  Bridges  (a),  the  question  was, 
whether  the  sheriff  was  justified  in  letting  the  defendant 
go,  after  he  had  taken  him,  and  the  Court  held  that  the 
sheriff  was  at  liberty  to  take  that  course.  [Bayley,  J. 
There  the  sheriff  was  told  that  he  had  taken  the  wrong 
man,  and  the  plaintiff  refused  to  indenmify  him.  In 
Cole  V.  Hindson  (6),  the  distinction  was  taken  between 
an  arrest  upon  mesne  process,  when  the  defendant  was 
not  too  late  to  plead  in  abatement.  The  sheriff  is  pro- 
tected in  the  one  case,  and  not  in  the  other. 

• 

Lord  Tenterden,  C.  J.— The  distinction  between 
mesne  process  and  process  of  execution,  is  decisive  of 
this  case.  The  particular  facts  of  this  case  are  as  strong 
against  the  sheriff  as  can  be.  He  should  have  taken  his 
stand  at  first,  and  have  examined  whether  the  judgment 
was  in  the  same  name ;  because  if  the  judgment  was  in 
the  same  name,  the  execution  was  regular. 

Bayley,  J. — ^Why  should  the  sheriff  be  allowed  to 
take  the  objection  where  the  party  himself  is  estopped  ? 
In  every  case  the  sheriff  is  bound  to  ascertain  whether  the 
party  whose  person  or  goods  he  takes,  is  the  party  against 
whom  judgment  was  given. 

HoLROYD,  J.,  and  Littledale,  J.,  concurred. 

Rule  discharged  (c). 

(a)  1  B.  &  A.  647.  Salk.  310,  4th  point ;  Hyckmm  ▼. 

{h)  6  T.  R.  234.  WilUam  Shotboit,  alias  diet,  John 

(c)  And  see  Mich.  27  £.  3,  fo.  Shotboit,  Dyer,  279,  b.;    Greenf- 

12,    pi.    48;    Julian   GoddanTt  ladeY.  Rotheroe,  2  N.  R.    132; 

case,l  Roll.  Abr.  869,  1.  50,  10  Attorney  -  General  v.    Kek^,    1 

Vin.  Abr.  448,  pi.  13;    S.  C.  by  Price,  391  ;   Scandover  v.  Wame, 

the  name  of  Doyky  v.  WhiU,  Cro.  2  Campb.  270  ;  WiUu  v.  Lorck,  2 

Jac.  323;    Rock    v.  Leighton,  1  Taunt.  399. 
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Dame   Ann    Frederica   Elizabeth    ls    Fleming 
V.  Simpson. 

X  ROVER,  for  oak  trees.  Plea,  not  guilty.  At  the 
trial  before  Hulhck,  B.,  at  the  last  Spring  assizes  for  the 
county  of  Westmoreland  (a),  it  appeared  that  plaintiff 
was  lady  of  the  manor  of  Rydal  in  that  county,  and  that 
defendant,  who  in  right  of  his  wife  (6),  was  a  customary 
freeholder  (c)  of  the  manor  of  Rydal,  had  applied  to  the 
steward  of  the  manor,  to  set  him  out  timber  for  the  pur- 
pose of  erecting  a  new  bam  upon  his  tenement.  The 
steward  refused  to  do  this,  alleging,  that  it  was  not  the 
custom  of  the  manor,  for  the  customary  freeholder  to 
have  timber  set  out  for  such  purpose,  but  only  for 
repairing  old  buildings,  and  other  necessary  reparations ; 


(a)  Coonsel   for  tbe   plaintiif, 
,  Courtney  and  Aglionby;  for  the 

defendant,   Blaekbumej    and    T, 
GarkMon, 

(b)  The  wife  had  been  admitted 
as  devisee  of  her  fether,  the  pre- 
ceding customary  tenant 

(c)  It  does  not  distinctly  appear 
from  the  evidence  in  this  cause  whe- 
ther the  customary  estate  in  question 
is  held  qfthe  manor,  in  which  case 
the  freehold  is  in  the  tenant^  and  the 
presumption  as  to  the  right  of  the 
timber,  would  be  in  his  favour;  or 
whether,  as  is  usually  the  case  with 
respect  to  the  customaiy  freeholds 
in  the  northern  border  manors,  it 
is  within  and  parcel  of  the  manor, 
in  which  case  the  freehold  is  in 
the  lordf  and  the  presumption  as 
to  the  right  of  tbe  timber,  would 
be  in  the  lord's  favour.  As  to  the 
leading  distinctions  between  these 
two  classes  of  customary  freeholds, 
see  Manning's  Ezch.  Prac,  2nd  ed. 
Revenue  Branch,  42,  359.  See 
also,  12  Lib.  Ass.  fo.  35,  pi.  18; 


Mich.  14  H.  4,  fo.  1,  pi.  2 ;  Fits. 
Auncien  Demesne,  pi.  33 ;  Coke, 
Copyholder,  57 ;  Co.  Litt.  59  b  ; 
Sir  Fra.  Moore,  588,  pi.  796;  Crow- 
ther  V.  Oldjieldy  1  Lutw.  125,  2 
Lord  Raym.  1225,  1  Salk.  364; 
Oliver  y.  Toy/br,  1  Atk.  474;  Glo- 
ver V.  Ccpe^  1  Shower,  284  ;  Fenn 
V.  Jiflrio^e,  Wiiles,  430 ;  Duke  of 
Somerset  v.  France^  1  Stra.  654 ; 
Fortescue,  41 ;  Hussey  v.  Grills, 
Ambler,  301 ;  Stephenson  v.]  Hilly 

3  Burr.  1273  ;  Vaughan  v.  Atkins^ 
5  Burr.  2766  ;  Burrell  y.  Dodd,  3 
B.  &  P.  378 ;  Doe  v.  Huntingdon^ 

4  East,  271 ;  Roe  v.  Vemony  5 
East,  51,  1  Smith,  318;  Doe  y. 
DanverSf  7  East,  299 ;  Brown  v. 
RawlinSy  ib.  409 ;  Boe  v.  Briggs^ 
16  East,  406;  Doe  v.  Jackson,  2 
D.  &  R.  514, 1  B.  &  C.  448 ;  Gilb. 
Tenures,  312,  313;  Harg,  Co. 
Litt.  59  b.  note,  400 ;  1  Tho.  Co. 
Litt  658,  note  (E);  2  Tho.  C.  L. 
624.  And  see^  thfe  pleadings  in 
9  Wentw.  124,  (Manor  of  Natland 
in  Kirby  KendaU). 


"Where,  upon 
the  plaintifi*s 
evidence,  the 
judge  intimates 
a  strong  opi- 
nion in  &vour 
of  the  defen- 
dant, upon  a 
point  decisive 
of  the  cause, 
and  in  conse- 
quence of  such 
intimation,  the 
defendant's 
counsel  omits 
to  call  evi- 
dence in  sup- 
port of  a  dif- 
ferent point 
intend^  to  be 
raised  by  way 
of  defence,  the 
Court  will  di- 
rect a  new 
trial  only,  and 
will  not  order 
a  verdict  to  be 
entered  for 
the  plaintiff. 
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1827.         upon  which  the  defendant  cut  down  three  oak  treea  upon 
'Z''^^       his  own   tenement,   asserting  that   he  had  a  right  to 
V.  have  timber  for  the  purpose  of  erecting  a  new  bam ;  and 

Simpson.  j£  ^j^^  steward  would  not  order  timber  to  be  set  out  for 
this  purpose,  he  would  take  it  himself,  as  he  had  a  right. 
It  appeared  also  in  evidence,  that  the  defendant  had 
carried  away  the  oak  trees,  with  the  intention  of  using 
them  in  the  erection  of  a  new  bam,  which  did  not  appear 
to  have  been  completed.  The  plaintiff  endeavoured  to 
set  up  a  custom  in  the  manor,  for  the  lord  to  enter  upon 
the  tenements  of  the  customary  freeholders,  and  to  cut 
and  take  timber  for  his  own  use,  at  his  will  and  pleasure. 
And  she  also  adduced  some  evidence  to  shew,  that 
according  to  the  custom  of  the  manpr,  the  customary 
freeholder  had  no  right  to  have  timber  set  out  for  the 
purpose  of  erecting  new  buildings,  but  only  for  the  repair 
of  old  buildings.  In  an  early  stage  of  ti>e  trial  of  tiie 
cause,  the  learned  Judge  threw  out  a  hint,  that  the  only 
question  was»  whether  the  lord  had,  by  the  custom  of  the 
mtoior,  an  absolute  right  to  enter,  upon  tlie  tenflments, 
and  to  cut  down  timber,  and  dispose  of  it  for  his  own 
use ;  and  he  directed  the  jury,  that  such  was  the  sole 
point  for  their  consideration,  and  that  the  question  whe- 
ther the  defendant  had  a  right  to  timber  for  the  purpose 
of  repairing  old  buildings  or  erecting  new  buildings,  was 
no  part  of  the  case  for  their  consideration.  Before  the 
learned  Judge  had  summed  up,  Courtney,  on  behalf  of 
the  plaintiff,  elected  to  be  nonsuited.  His  Lordship, 
however,  wished  to  have  the  finding  of  the  jury  upon  the 
point;  and  they  found,  that  by  the  custom  of  the  manor, 
the  lord  had  no  right  to  enter  upon  the  customary  tene- 
ments, and  cut  and  take  timber  for  his  own  use.  The 
plaintiff  was  to  be  considered  as  nonsuited,  with  liberty 
to  move  to  set  aside  the  nonsuit,  and  to  enter  a  verdict  for 
the  amount  of  the  value  of  the  trees. 

In  Easter  term,   Scarlett,  A.  G.,   obtained  a  mle  to 
shew  cause  why  the  nonsuit  should  not  be   set   aside, 
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and  a  yeidict  entered  for  the  plaintiff,   or  a  new  trial         ^^^7. 
gra»te<J-  Lb  Flemiho 


Blackbume,  and  T.  Clarkion^  now  appeared  to  shew 
cause  against  the  rule,  which  was  supported  by  Scarlett, 
A.  O.,  Courtney,  and  Aglionby;  the  learned  Baron,  how- 
ever, reported,  that  he  considered  that  he  had  misdirected 
the  jnry,  and  that  it  appeared  to  him,  that  it  was  proved 
at  the  trial,  that  the  defendant  had  no  right  by  custom, 
to  timber  for  erecting  new  buildings,  but  only  for  repairing 
old  buildings.  Upon  hearing  the  report  read,  the  counsel 
for  the  defendant  admitted,  that  they  could  not  resist  that 
part  of  the  rule  which  related  to  a  new  trial;  but  they  con- 
tended, that  a  verdict  could  not  be  entered  for  the  plaintiff. 
The  learned  Baron  being  of  opinion,  very  early  in  the 
course  of  the  trial,  that  the  only  question  was,  whether 
the  plaintiff  had,  by  the  custom  of  the  manor,  a  right  to 
enter  upon  the  tenements,  and  cut  timber  for  her  own 
use,  it  became  unnecessary  and  irrelevant  for  the  defendant 
to  go  into  the  question,  whether  he  had  a  right  by 
custom  to  take  timber  for  repairing  old  buildings,  or 
erecting  new  ones ;  and  therefore  the  counsel  for  the 
defendant,  in  his  address  to  the  jury,  had  confined  him- 
self solely  to  the  other  question,  although  he  had  [a  case 
for  the  consideration  of  the  jury,  upon  the  right  of  the 
defendant  by  custom,  to  have  timber  for  the  purpose  to 
which  the  trees  cut  down  by  the  defendant  were  intended 
to  be  applied. 

Lord  Tenterden,  C.  J. — If  the  counsel  for  the  de- 
fendant states  that  he  was  instructed  to  prove  the  right 
of  the  tenant,,  we  take  that  from  him,  and  grant  a  new 
trial  only. 

The  other  Judges  concurring. 

Rule  absolute  for  new  triaL 


V. 
SlMPSOK. 
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The  King  v.  The  Justices  of  Somebsetshirb. 

The  present-  LuDLOW,  Serjeant/had  ^Sned  a  rule  calling  on  the 
mentofacon-    ,  ^     ,  ,    , 

stable  for  any  defendants  to  shew  cause  why  a  presentment  made  by  one 

^er^'^e^  BtcAflfd  Hooper,  constable  of  the  Hundred  of  Whitley, 

assizes  or  in  the  county  of  Somerset,  of  the  Company  p{  Proprietors 

sioMj^imv^  ^^  *h^  Bridgwater  and  Taunton  Canal,  for  a  nuisance, 

n^ade  upon  and  which  had  been  removed  into  this  Court  by  certiorari, 

the  grand  should  not  be  quashed,  upon  the  ground  that  the  con* 

i^^'  stable  making  the  presentment  did  not  go  before  the 

grand  jury,  and  was  not  sworn  or  examined  by  them. 

Rogers  shewed  cause,  upon  an  affidavit  stating  the  fol- 
lowing facts.  The  usual  practice  with  respect  to  present- 
ments made  by  constables,  which  has  prevailed  for  many 
years  at  the  Somersetshire  quarter  sessions,  and  at  the  as- 
sizes on  the  Western  and  Norfolk  Circuits,  is  for  the  con- 
stables of  the  several  hundreds  to  be  sworn  in  open  court, 
generally,  to  present  all  nuisances,  &c.,  within  their 
respective  hundreds.  The  constable  who  has  any  offence 
to  present  there,  acquaints  the  clerk  of  the  indictments 
with  the  nature  of  that  offence,  who  thereupon  draws 
up  the  form  of  a  presentment,  which  the  constable 
signs.  The  clerk  of  the  indictments,  afterwards,  draws 
out  another  presentment,  containing,  in  substance, 
the  original  presentment  sigiied  by  the  constable,  to 
which  he  annexes  the  original  presentment,  and  upon 
which  he  indorses  a  memorandum  that  the  proceeding  is 
upon  the  presentment  of  the  constable  who  made  it.  The 
two  presentments,  thus  annexed  to  each  other,  are  then 
filed  with  the  clerk  of  the  peace,  or  the  clerk  of  assize, 
without  beitag  laid  before  the  grand  jury,  or  returned  by 
them,  and  without  the  constable  who  made  the  present- 
ment, going  before  the  grand  jury,  or  being  sworn,  or 
examined  by  them.  This  mode  was  adopted  in  the  pre- 
sent case,  and  the  presentment  last  drawn  was  in  the 
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cemraon  form  of  presentments  by  ihe  grand  jury,  com-       tS3T. 
mencing  vnth  the  words,  "the  jarora  for  our  lord  the     t^Kjho 
King  upon  their  oalh  present,'^  &c.    Upon  this  affidavit  ^' 

the  presentment  in  this  case  ought  to  be  supported,  for  it  Someksktw  . 
is  clear  that  it  has  been  made  according  to  the  gmeral'  «sibb. 
and  ordinary  practice  which  has  prevailed  throughout 
the  county  for  many  years,  which  is  harmless  and  imob- 
jectionable  in  itself;  and  which  the  Court,  therefore, 
will  not  disturb*  [Lord  TenUrderiy  C.  J.  This  is,  in^ 
effect,ran  indictment.  How  can  fliere  be  an  indictment 
widiont  the  interrention  of  a  grand  jury]  ?  The  praetice 
18  authorised  by  the  common  law,  under  which  nuisancer 
were  presentable  at  the  tome  or  leet ;  for  Lord  Coke  says,^ 
"the  law,  for  this  common  nuisance,"  that  is,  a  nuisance 
in  a  common  or  public  way,  "hath  provided  an  apt 
remedy,  and  tiiat  is,  by  presentmient  in  the  leet,  or  in  the 
tome"  (a);  and  Hawkins  lays  it  down  that  constables  may 
still  present  all'  offences  inquirable  of  in  the  tome  or 
leet  (i).  The  tome  and  leet  Were  originally  courts  of 
high  criminid' jurisdiction,  ezeroning  large  powers  and 
extensive  authority  f .  and  though  much  of  the  business  of 
these  courts  has  been  transferred  to  the  assizes  and  tiie 
quarter  sessions  by  the  statuie  1  Edward  4,  c.  2,  still  a 
presentment  like  the  present  might,  even  at  the  present 
day,  be  made  at  the  tome,  and  the  case  disposed  of  at 
the  sessions*  There  are  various  instances  in  which 
justices  of  the  peace  are  authorized  to  make  presentments 
upon  their  own  view  or  knowledge ;  and  such  present** 
ments  have  all  the  force  and  validity  of  indictments 
found  by  grand  juries.  The  statute  17  Edward  4, 
which  was  passed  for  regulating  the  making  of  tiles, 
appoints  certain  persons  to  act  as  searchers,-  and  em- 
powers them  to  make  presentment  of  defaults  at  the 
quarter  sessions,  declaring  that  such  presentments  "  shall 
be  as  effectual  in  the  law  as  the  presentment  of  twelve 
men;"  and  Laiiii«tr J  in  his  Eirenarcha^  after  alluding  to 
•     (a)  Co.  Litt  56,  a.  (b)  Qawk.  lib.  2;  s.  34. 
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lliese  pcmers  of^jnsticeti  ofpe^^^'aiid  6^tf6h^^i^ 
'^and  some  such  like  strength^  as  I  think;  is  the  praaenA^ 
xneiit  of  eoiuvtablesy  concerniiag  sundry  points  eontaiiMMt 
in  the  statute  of  Winton  "  (a).  So,  Fittherbert^  in  his 
treatise;  Stir  fOffiee  de  Justice  de  Peace  (6),  observes,  that 
it  seems  the  presentment  of  a  constable  at  sessions  was 
fotmerly  equivalent  to  an  indictment.  There  is  also  -an 
anonymous  case  in  Ventris  (c)>  which  seems  to-  stipport 
the  position,  that  a  constable  making  «  presen^ettt  need 
not  go  before  the  grand  jury,  where  the  Court  said,  that 
constables  were  to  present  on  their  own  knowledge,  but 
were  not  obliged  to  present,  unless  the  witnesses,  upon 
whose-  telrtithony  they  are  required  to  do  so^  have  been 
carried  before  the  grand  jury  (d)« 

Ludlow,  Serjeant,  contrd^  was  stopped  by  the  Court. 

Lord  Tenterden,  C*  J. — ^This  presentment  is  clearly 
bad,  and  must  be  quashed.  There  is  no  doubt  that  a 
constable  may  present  upon  his  own  knowledge ;  bat  styi 
hi^  presentment  must.be  made  upon  oath.  If  he  is.abte 
to  present  upon  his  own  knowledge,  he  is  equally  able.io 
go;  before  the  grand  jury,  and  make  his  presentnifvit 
upon  oath.  I  am  decidedly  of  opinion  that  every  suo|i 
presentment  ought  to  be  made  upon  oath  before  t}ie 
grand  jury,  and  to  be  regularly  returned  by  thei»9„jp 
ordor  to  its  having  any  force  or  vaKdity.  Here  is  an  n^ 
lUctment  found  not  upon  oath,  a  proceeding  which  .it)s 

And  such  presentment  is  as  ayail- 
able  as  one  made  by  twelve  ine^. 
DahM,  -J.  P.,  AT%  Fittt.'  X.  TJt. 
BvHit  boas,  not  M^  to  9mf9^ 
a  highway,  sworn  before  him  by 
twi»  witnesMs  td'b&««it^^>  retOdr ; 
eventhougb  dfikitbdiP*  s^t*vS»8y 
the  q^aijf^  ,fmm  5»P  ^^.W 
teU  thfmai.pbiiajf;  thfitj»e!>9ii)l,«i9l 


(a)  Lambard,  lib.  4,  c.  6,  p.  508. 
"  (b)'p.lil5. 

(<}  t  VeMr.  386. 
1.(4)1  fl*W«»  ia-his  Qffke  ofCp^ 
stabU^  p.  62,  says,  **  the  constable 
should.  preseriraH  vlTeMNlt  within 
his  own  knowledge,  which  doncem 
the  peace,  a^  de%ult«  of  watching, 

the  leet,  toum,  or  quarter  \ 
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oaifl^t  »»tHtt»d<ar  ftoy.cHPCiwnfltiffloeB  ta(nipport»    U.stetoti        ^^^^ 
i&  tenoB,  that  the  gfand  juiy,  ''  upon  their  oath  pcesent/'     j|^^  j^|^ 
though  it  has  myer  been  before  the  graod  jury;  so  that  «• 

the  very  first  and  most  material  ayerment  in  it^.  is  palpar    Som ps«ei>- 
Uy  and.abscdutely  false. .  No  man  ought  to  be  put  upon      »««9<^ 
his  trial.excepi  upon  an  indictment.found  on  oath.    I  am 
sorry  to.  hear  that  the  cu3tom  .aa>set  out;  in  the  affidavit 
baa«]myailed.80,l(mg;  it  is  clearly  unjust  a^d  iU^gaJt  &n(l 
msst  be  dwconiiinued. 

.,  The/>tber  Judges  conourred. 

,  Knie  absolute  for  quashing  the  p^Q9tment(4)*  '■ 
(a)  And  see  Ru  f .  FyUngAOeif  anie,  1T61    -  • 


Caddy,  an  infant^  by  her  next  friend,  t?.  Barlow. 

'  X  HIS  was  an  action  for  a  malicious  prosecution,  tried      in  an  action 
before  Vaughan,  B.,  at  the  last  assizes  for  the  cotmty  of  i^alfciou^JrV 
'Staffoht  (&),  when  a  verdict  was  found  fbr  the  plaintiff,  secution  by  C. 
Vkonages  lOOf.,  under  the  following  circumstances.     The  ^g*^  ^^^^^ 
^plaintiff  and  her  brother,  both  children  of  tender  age,  -^.  &  U.,  e»i. 
hJad  been  apprehended  and  tried   at  the  Stafibidshire  misconduct  of 
t)uarter  sessions,  at  the  instance  of  the  defendant,  on  a  C.  towards  B., 
ehatge  of  felony.    They  were  acquitted,  and  a  copy  of  prehension, 
the  indictinent  was  then  applied  for  on  behalf  of  the  j'^l^t^'the^bad 
plaintiff's  brother  only,  and  granted.     Afterwards  a  rule  motives  of  C. 
nisi  for  a  criminal  information  against  the  defendant  was  ^  copy'of  the 
•btained,  upon  the  same  grounds  that  formed  the  present  i°<lictment 
eatise  of  aotibn,  which  wtis,  aft^r  a  full  discussion^  of  the  ed^to  B?on?v~ 

•i '       ^        •  •     '  is  also  admis* 

,(^  GowiMl.  for  «hs  plaiotiff,     defendantp  TdjfMnrf.  sible;  and  the 

fkmMl  md  WhaUkvi  for  the        />?/'^/^/.  Court  will  not 

^^^  /  ^-^  /  entertain  the 

<]iie8tioii  of  Its  liavfng  been' fraudulently  obtained.  A  riile  for  a  criminal  information 
^tdmd^'Jt!,  akid'f«mdCf'«Mdfiife,  is  -no'  btr  to  such  actioto;  tior  will  a  new  trial  be 
granted  eia<hafSiafaiti  oftHHwipL  daaHgH, 

T  2 
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ease,  made  absolute.  No  information,  however,  was 
filed,  but  the  present  action  was  brought.  Eridence  was 
offered  at  the  trial,  of  the  defendant's  having  used  impro- 
per violence  and  threats  to  the  platntifTs  brother,  while 
they  were  both  in-  custody,  but  in-  the  absence  of  the 
plaintiff  herself,  with  a  view  to  induce  him  to  make  a 
criminal  charge  against  their  father.  This  evidence  was 
objected  to  by  the  defendant's  counsel,  but  was  received 
by  the  learned  Judge.  It  was  also  objected  that  the 
copy  of  the  in*dictment  in  the  prosecution  against  the  two 
children,  having  been  applied  for,  and  obtained,  on 
behalf  of  the  brother  only,  was  not  admissible  as  evidence 
in  support  of  an  action  at  the  suit  of  the  sister  only. 
This  objection  the  learned  Judge  over-ruled.  It  was 
further  objected,  that  a  rule  for  a  criminal  information 
against  the  defendant  having  been  obtained,  at  the 
instance  of  the  plaintiff,  for  the  same  cause,  her  right  of 
civil  remedy  had  been  waived,  and  the  action  was  not 
maintainable.  This  objection  also  the  learned  Judge 
over-ruled* 

Talfourd  now  moved  for  a  rule  nisi,  in  the  alternative, 
either  for  a  new  trial,  or  for  a  stay  of  proceedings,*  upon 
affidavits  setting  forth  the  above  facts,  renewing  all  the 
objections  taken  at  the  trial,  and  upon  the  further  ground 
that  the  damages  were  excessive.  He  cited  Rex  v. 
Fielding  (a),  as  decisive  to  shew  that  the  action  could 
not  be  maintained  until  the  criminal  proceedings  were 
entirely  abandoned.  He  contended,  upon  general  princi- 
ples, that  evidence  of  the  defendant's  misconduct  towards 
the  brother,  was  not  admissible  to  increase  the  damages 
in  an  action  brought  by  the  sister.  He  insisted  that  the 
copy  of  the  indictment  having  been  granted  to  the 
brother,  could  not  be  used  by  the  sister;  for  to  apply  it  to 
such  a  purpose  was  in  effect  to  practice  a  gross  fraud 
upon  the  court  of  quarter  sesaiq^.  And  he  submitted 
that,  under  all  the  circumstances,  the  damages  were  so 
(a)  2  Burr.  654;  2  Lord  KeDyoD,386,  S.  C. 


IN    MICHASLUAS   TERM,    VIII.    Q£0.    IV.  177 

excessive^  that  the  case  ought  to  undergo  revision  by        1*827. 
another  jury. 

Lord  Tentebdbn,  C.  J.-^I  cannot  say  that  I  think 
the  evidence  of  the  ill-treatment  of  the  brother^  by  the 
defendant,  after  the  apprehension  of  tlie  two  children, 
was  improperly  received  on  the  trial  of  this  action 
brought  by  the  sister.  Its  effect  was  to  shew  the  nature 
0f  the  conduct  pursued  by  the  defendant  towards  both 
the  children,  and  the  olject  of  that  conduct,  namely,  to 
induce  them  4>y  the  means  of  terror  and  alarm  operating 
on  their  own  minds,  to  accuse  their  father  of  some 
illegal  act,  which  might  lay  a  ground  for  his  being 
apprehended;  and  thus,  to  substantiate  agadnst  the 
defendant  the  charge  of  having  acted  throughout  the 
transaction  from  malicious  and  unlawful  motives.  I 
think  that  was  legitimate  evidence  in  the  cause,  and, 
th^efore,  that  there  is  no  pretence  for  disturbing  the 
verdict  on  that  ground.  Neither  can  I  say  that  the 
evidence  of  the  children's  acquittal  at  the  quarter  sessions 
was  improperly  received;  on  the  contrary,  I  am  olearly 
of  <^inion  that  the  learned  Judge  was  bound  to  receive 
it.  I  take  it  to  have  been  settled,  ever  since  the  case  of 
Jordan  r.  Lewis  (tf ),  that  in  an  action  for  a  malicious 
prosecution,  the  copy  of  the  indictment  may  be  produced 
by  the  plaintiff,  and  is  admissible  in  evidence,  without 
«aquixy  into  the  mode  by  which  he  became  possessed 
of  it.  There  the  plaintiff  and  another  vrere  indicted 
at  the  Old  Bail^  sessions  for  forgery,  and  acquitted, 
and  a  copy  of  the  indictment  granted  to  the  other 
only.  In  an  action  for  a  malicious  prosecution,  the 
plaintiff  offered  the  copy  in  evidence,  and  the  order 
at  the  Old  Bailey  granting  it  to  the  other  only  was  read 
by  way  of  objection.  But  the  Chief  Justice,  Lee,  said, 
''  he  could  not  refuse  to  let  the  plaintiff  read  the  copy  of 
the  indictment;  for  an  order  was  not  necessary  to  make 
it  evidence,  nor  was  it  ever  produced  in  order  tointro- 

(o)  lustra. ltS2. 


J^  atfce  'it**  Arid'  flife  fcdpy  «rt«e'iiiAietiti«M'  Wab  Wit 
Caihxv  cordingly  reftd,  and  a  verdict  foiAid  for  the  pfadntifi'^ 
„  S'  ^  ^hicli  the  Court  afterwards  refused  td  disturb.  86,  h^te, 
Hiough  thfe  copy  of  the  Ihdictment  tiaay  havd  hem 
granted  by'  the  court  of  quarter  i^ssiotiff  tot  a  dStif^tmt 
p'urpose  than  that  for*  whSch  it  wa4  used  at  Afe  trial, 
still  as  it  was  produced  by  the  plaintiff,  it  ivas  l^eii^aMe 
in  evidence,  without  inquiry  then  into  the  circumstances 
under  which  it  was  obtained ;  nor  caii  ^now  make^fliat 
iiiquiry,  with  a  view  to  grant  a  rule  for  setting  aside!  Hb^ 
verdict  which  has  been  found  for  the  plaiiitiff.'  •Neitbtt 
do  I  consider  that  the  fact  of  a  criminal  information 
being  pending  against  the  defendant,  on  the  prosecutidn 
of  the  plaintiff,  and  for  the  same  subject  matter,  is  a 
ground  for  staying  the  proceedings  in  the  action.  I- am 
avrare  that  in  Rex  v.  Fielding  (0),  an  information  was 
refused,  until  an  action,  which  had  been  conunenced  for 
the  same  offence,  was  discontinued  (6) ;  and  properly; 
because,  there  the  Court  seeing  that  the  party,  having 
brought  an  action,  was  in  progress  to  obtain  a  civil 
remedy  for  the  injury  he  supposed  he  had  sustained, 
might  think  it  unnecessary  to  interpose  their  extraordinary 
and  special  jurisdiction  in  his  behalf:  but  here  the 
party's  first  application  was  for  an  information ;  and  if  it 
was  afterwards  thought  proper  to  abandon  that  prosecution, 
and  to  resort  to  a  civil  remedy,  I  do  not  see  upon  what 
principle  we  can  interfere  to  prevent  her  from  reaping 
the  fruits  of  her  verdict.  The  damages  which  she  has 
obtained  are  large ;  larger,  perhaps,  than  we  may  think 
altogether  called  for  by  the  circumstances  of  the  case : 

(a)2Burr.654;2LordKenyon,  bring  it.     So,  Mr.  7^   in  his 

386,  S.  C.  Practice,  (eighth  edit  p.  8),  says, 

{h)  In  Rex  y.  Sparrowy  2  T.  R.  ''  It  is  a  rule  that  ihe  party  ap* 

198,  it  hf  however,  said,  that  a  plying  for  an  information,  shaU 

party  applying  for  an  information  be  understood  to  have  made  his 

most  waive  his  right  of  action ;  election,  and  waived  his  remedy 

but  if  the  Court,  on  hearing,  the  by  action,  whatever  may  be  the  late 

whole  matter,  are  of  opinion  that  of  the  motion  for  the  information, 

it  is  a  proper  subject  for  an  action,  unless  the  Court  think  fit  to  give 

they  may  give  the  party  leave  to  him  leave  to  bring  an  action." 


IN  jKnaBOffiCMJwsi  r£mH;  viiu  osa  it,  i^9 

1^  UfW  ifBfWHWte  ior/orgf*  tb^t  thei  ^f€»4ant'«  condtiiit  ^W^- 
l|ft9 ^)^m  i^iiiiiaAy  iie^p^tfik  wtrem^y  culpable»^  apd  a3  the  c^t>if% 
ifbde.,iffuu«94:^ii;V»ia  Daily  before  the  jury,  I  <1q apt  £^^1 
HEijaielf.  f^t'  Ivbeisty  tOr  9ay  that  they  have  e^rcised  an 
impC0p6r:  discretion. Ml  awarding  the  damages,  they  did. 
llpcn  tibe  whple>  therefore,  I  am  of  opinion  that  j)o  rule 
ivvght  .ta  be  granted  in  this  c^tse. 

\.  <Batlby,  J. — I  am  entirely  of  the  same  opinion.  It  is 
^ita  clear  that  the  evidence,  .both  of  the  boy's  ill  tre^tr 
mtot^  'and  of  the  copy  of  the  indictment,  was  properly 
jreceived  at  the  trial;  the  first,  as  being  part  of  the  res 
ge$ta,  and  tending  strongly  to  shew  the  malm  animus  of 
ithe  defendant:  and  the  second,  because  the  plaintiff 
having  once  obtained  it,  had  a  right  to  produce  it,  with- 
out explaining  by  what  means,  or  for  what  purpose,  it 
came  into  her  possession.  Upon  the  other  point  of  the 
case  I  see  no  ground  for  our  interference;  and  in  an 
action  of  this  particular  kind,  where  all  the  circumstances 
have  l)een  fully  detailed  before  a  jury,  I  think  it  would 
be  highly  dangerous  to  disturb  a  verdict,  which  they  in 
the  exercise  of  their  sound  discretion,  and  of  their  pecu- 
liar province,  hav(  found. 

HoLKOYD,  J.,  and  Littledale,  J.,  concurred. 

Rule  refused  (a). 

(a)  It  appears  that  originally  all  thereunto;  which  was  the  ancient 
judicial  records  of  the  'King's  law  of  England,  and  so  is  de- 
Courts  were  open  to  the  public  dared  by  an  act  of  Parliament  in 
without  restraint,  and  were  pre-  46  Edw,  3,  in  these  words : — 
served  for  that  purpose.  Lord  Also  the  Commons  pray,  that,^ 
Coke,  in  his  pre&oe  to  3  Co.  Bep.  whereas  records,  and  whatsoever 
3,  speaking  on  this  subject  says,  is  in  the  King's  Court,  ought,  of 
^  these  records,  for  that  they  con-  reason  to  remain  there,  for  perpe- 
tain  great  and  hidden  treasure,  are  tual  evidence  and  aid  of  all  parties 
faithfully  and  safely  kept,  (as  they  thereto,  and  of  all  those  whom  in 
well  deserve),  in  the  king's  tiea-  any  manner  they  reach,  when  they 
anry.  And  yet  not  so  kept  but  have  need;  and  yet  of  late  they  re- 
Ibat  any  subject  may  for  his  neoefr*  fuse,  in  the  Court  of  our  said  Loid, 
saiy  use  and  benefit  have  access  to  make  search  or  exemplification 
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of  aQ7  tbiag  which  can  fall  in  evi« 
dence  against  the  King,  or  in  his 
Caddt  disadyantage  (a).  May  it  please 
Baalow.  (y^^)  ^^  ordain  by  statute,  that 
search  and  ezemptifieation  be 
made  for  all  persons  (Jait  as  touts 
gentz)  of  whatever  record  touches 
them  in  any  manner,  as  well  as 
that  wliich  falls  against  the  King 
as  other  persons.  Le  Roy  le  voetJ* 
And  see  3  Inst.  71. 

In  Brangim^s  case,  1  Leach, 
C.  C.  32,  Wilksy  C.  J.,  is  re- 
ported to  lunre  said,  ''that  fay 
the  laws  of  this  realm,  every 
prisoner,  upon  his  acquittal,  has 
an  undoubted  right  and  title  to  a 
copy  of  the  record,  ibr  any  nie 
which  he  may  think  fit  to  make  of 
it ;  and,  that,  after  demand,  the 
proper  officer  may  be  punished  for 
refusing  to  make  out  a  copy.'' 
The  first  testriotion  of  diis  ge- 
neral right  appears  to  have  been 
imposed  by  an  order  made  by 
some  of  the  Judges,  (the  first 
who  aie  recorded  to  have  refused 
io  seal  a  bill  of  exceptions  in  cri- 
minal cases,)  for  the  regulation  of 
the  Old  Bailey  Sessions,  (Direc- 
tions for  Justices  at  the  Old 
Bailey,  prefixed  to  Kelyng's  Rep. 
p.  3,  order.  3),  in  tlie  reign  of 
Car.  2,  by  which  it  was  ordered, 
''  tliat  no  copies  of  any  indictment 
'for  felony  be  given  without  special 
^rder,  upon  motion  made  in  open 
Court,  at  die  general  gaol  deli- 
very; for  the  late  frequency  of 
actions  against  prosecutors,  which 
cannot  be  without  copies  of  the 
indictment,  deterrath  people  from 


pxoaectttmg fi>r  the  kinguponjint 

occasions."  It  has,  however,  been 
decided,  in  a  case  argued  long 
subsequent  to  that  of  Jordan  r, 
Lewis,  2  Stra.  1122,  namely,  in 
Legatt  y.  TolUrvey,  U  East,  302, 
that  the  formalities  specified  in 
that  order,  are  not  absolutely  no- 
oessary  for  the  reception  in  m^ 
dence  of  a  copy  of  an  indict- 
ment. There,  the  plaintiff,  in 
an  action  for  a  malicious  pro- 
secution, produced,  by  means  of 
the  dork  of  ihe  court  of  .qnaiter 
sessions,  before  which  the  indict- 
ment had  been  tried,  a  copy, 
which  was  rejected  for  want  of 
an  order,  and*  tfie  plaintiff  non- 
suited. The  Ck>urt  of  K.  B.  weie 
of  opinion  that  the  evidence  ought 
to  have  been  received,  and  set 
aside  the  nonsuit ;  and  Lord 
Ellaibormghy  C.  J.«  laid  <<  It  is 
very  clear  that  it  is  the  duty  of  the 
officer  charged  i?7ith  the  custody  of 
the  records  of  the  Court,  not  to 
produce  a  record -but  upon  com- 
petent authority,  which  at  the  Old 
Bailey  is  obtained  upon  applicar 
tion  to  the  court,  pursuant  to  the 
order  that  has  long  prevailed 
there ;  and  with  respect  to  the 
general  records  of  the  realm,  upon 
application  to  the  Attorney-Ge- 
neral. But  if  the  officer,  even 
without  authority,  shall  have  given 
a  copy  of  a  record,  or  produce 
4he  original,  and  that  is  properly 
proved  in  evidence,  1  cannot  say 
that  such  evidence  shall  not  be 
received.  He  may  incur  the 
penalty  of  his   contempt  of  the 


(a)  The  wonis  of  Lord  Coke  are, 
"  itja  de  fuweU  refumU  sn  lu  court 
nostre  dit  »tm*  de  terehe  ou  evidence 
encotintr*  le  noy  ou  ditadvanta^  de 
Uf.**  Bui  this  is  munfiesdy  a  mistake 
of  the  printer  or  traoscriber.  In  the 
Pariiament  Rolls  it  stands  thus:— 


**  Et  Ja  de-fumei  r^umU  m  la  eoatft 
noetre  dit  ieign*  de  terehe  <m  .exemplifi- 
cation faire  des  nulles  riens  que  purra 
chier  en  evidence  eficmOr*  le  Rot  ou  dei* 
ammtage  de  fy."  2  Rot.  Pari,  (46 
£dw.  3),  fo.  314.  See  also  10  Bw* 
niogton's  Statutes,  Appendix,  45. 
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oioft,  «ul  sny  be  mornedy  tttbe 
time^  of  bis  peril  in  so  doing ;  and 
a  discreet  officer  placed  in  such  a 
aitnation  would,  before  he  pro* 
Sliced  the  veoord,  or  gave  a  copy 
ofity  i^ly  totheCoart^aQd  state 
the  circamstances ;  aad  it  cannot 
be  doubted,  that  be  would  be 
saved  hamdew  m  doing  what, 
aAer-  inch  displosure,  the  court 
should  Older  him  to  do.  •  But 
still  I  cannot  help  thinking,  that 


the  fule  l«id4o«m  by  LordCbier 
Justice  Lee,  in  the  case  of  Jordan 
Y.  Lewii,  2  Stra.  1122,  is  the  cof^ 
rect  rule.  The  order  made  st 
the  Old  fiail^  was  there  teaA 
by  way  of  olj^<^<>°^^  ^  ®^ 
dence  offered,  but  the  Chief  Jus- 
tice in  that  case  said,  that  he 
could  not  reluse  io  let  the  ^asntiff 
read  the  oopy  ef  the  indictBeBt, 
though  obtained  without  any  order 
of  tltt  Cknirt  for  that  purpose." 


tejr. 


CABDr 


CiiBMS^KT  f».  Fi«ii«R,  in  Siror. 

1  HE  first  comitr  of  the  declaiatioja  stated^  thai  Fviktr^   .  A  deciara- 
the  plaintiff  belowj  was  a  married  man,  the  father  of  eight  t^^  defendant 
children;    that  one  John  Joseph  Siochdale  had  printed  ^*P"^*"^®1j^ 
and  published  of  and  concerning  plaintiff^a  Ci^rtain  false,  lou8,'mali- 
&c.,  libel,  containing  amoi^t  other  things,  the  false,  fe^to^ libd 
See.,  matter  following,  of  and  concerning  the  said  plain-  of  and  con- 
tiff.     The  declaration  then  went  on  to  set  out  a  libel  ^a?mS;  con- 
upon  the  plaintiff,  purporting  to  be  written  by  one  JFiar-  taining 
riette   Wibon^  in  which  the  plaintiff  is  charged  with  thing^the 
"  making  love  to  several  women  at  the  same  time,  although  ^**®»  scanda- 
he  is  a  married  man,'^  and  is  called  ''a  dirty  Devonshire  ciou8,defama- 
lawyer,*'  and  "  a  wretch."    The  declaration  then  stated,  ^^^{^l"^ 
that  JluAer  impleaded  Stpckdale,  for  the  printing  and  pub-  matter,  fol- 
lishing  of  such  libel ;  that  Stochdale  pleaded  not  guilty,  to^ay^'  -  b  " 
and  that  a  verdict  was  found  for  the  plaintiff  Usher.  ^^>  f^'  ?o' 

_  -rvrv,       1     .    ^1  .  ,  .   .  .    .  ^        avernngthat 

damages  700/;  that  Clement  contnving  to  injure,   &c.  swhlibellout 
Fisher,  and  to  cause  it  to  be  believed  that  he  had  been  »»«j*<^was"of 

'  ,  and  concern- 

guilty  of  the  misconduct  thereby  imputed  to  him,  and  that  ingthe  plain- 

he,  being  such  husband  and  father,  was  an  abandoned  [heVoI^iM^t 

caul  profligate  man,  and  had  been,  and  was  frequently,  out  distinctly 

engaged  in  intrigues    and    immoral    coimections  with  puTntiff,  or 

that  applica- 
tion is  given  to  them  by  an  innuendo* 


8S9  ,    CyiSFS.|K,T^^^9>^«W*>r    /; 

Wfr        fe^lesi,  4id  print  wd  jgubUp^,  ^    The,fiffit  iq^ui?|^l(jh^ 
c!!^]|^9     ppQc^ied^  to  set  out  a  libel  pulj^iahe^  ^by  djeft^^^^V^^rf 
«.  uppJ^ .  wtiich  nothing  .turaed  .vj)pu  the .  argpi^fl.t  ^.q|;  ,  t^, 

*^***  ^yit  »of  error.  The  aepo^d  ppunt  atated^  ^at  the  d^ 
fendfint  contriying,  8ic.^  did  print  and  publbh  of  a^d 
CQQcepaing  the  said  plainti^^  and  of  md  ^concenun^  the 
said  first  mentioned  libel|t  and  of  ^d  popc^nung  the  (u44 
verdict,  a  certain  other  false,  8cc.,  libelj.  ccmtaining 
therein^  amongst  other  things,  the  false,  scandalous,  mali- 
cious, defamatory,  and  libellous  matter,  foUo^ng  ^a)| 
that  .i^  to. say.  The  declaration  then  proceeded  tjo.sej^ 
out  some  doggrel  lines,  entitled  "  St — ckd — le  and  .i??f- 
riett/^  W—b—n,^9,  London  Eclogue."  These  lines  repre- 
f^euted  a  conyersation  between  Stockdale  and  HarrieiU 
WiUon,  designated  throughout  by  the  above  imperfect 
words,  respecting  the  publications  of  the  latter.  The 
parts  which  were  supposed  to  relate  to  the  plaintiff 
FUher,  were  these — "  With  recent  verdicts  out  of  tune.  To 
'  Fisher  (thereby  meaning  the  said  plaintiff),  Blore,  large 
sums  were  given,  to  one  three  hundred,  t'other  seven. 
Much  St — ckd — le  feared  lest  such  a  sample,  make  others 
follow  the  example.  Stockdale.  Twould  be  too  hard  to 
pay  for  truth,— fTarne/fe.  But  truth  has  a  far  keener 
tooth  than  falsehood,  for  we  may  despise  what  we  all 
know  a  pack  of  lies.  I  wrote  what  was  not  only  new, 
but  also  in  its  substance,— (thereby  meaning  in  its 
substance,  true)." 

To  this  declaration  Clement  pleaded  not  guilty,  and 
upon  the  trial  before  Best,  C.  J.,  at  the  sittings  at  Guild- 
hall, after  last  Michaelmas  term  (6),  a  general  verdict 
was  found  for  the  plaintiff,  damages,  30/.  Judgment 
was  given  for  these  damages,  and  also  for  77/.  lOs.  costs. 

The   errors  assigned   were.       1st.    The  insufficiency 

(a)  Tlie  words   ''  of  and  con-  (5)  Counsel    for  the  plsdnttff, 

cemiog  the  plaintiff,"  which  had  WUde^  Seijt.,  and  Manning  ;  ioi 

4M)Ood  in  tb^  special  pleader's  draft,  the  defendant,  Toddy,  Seijt,  and 

were  here  accidentally  omitted.  Tlait. 
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df ''^V^^ii&iaratioii.  2d.  That  tiie  alleged  falae,  «fe.; 
Miattt^^  set  fbrth  'i^  the  farst  and  aecdnd  counts  of  thil 
declai^don,  and  for  the  sdd  Ctenitnfs,  printing  and  ptrl^ 
lisfiing  oi^  which,  ^Aer  has  in  those  counts  respectively 
eb&plain^  against  Clement,  are  not  described  iii  thos^ 
counts  or  eitSier  of  them,  as  scandaloui^,  defamatory;  'tod 
libellous,  of  and  ci^ncerning  lUher.  3d.  That  the  al^ 
ieged  false.  Sec.,  matters  in  the  several  counts  of  the  said 
declaration  set  forth,  and  described  as  having  beto  con^ 
tained'  in  the  alleged  libels,  with  the  printing  and  puUi^ 
cation  whereof  said  JisAer  had  inlJiose  counts  charged  the 
said  Clement f  do  not  appear  in  or  by  those  cotints,^  <jt 
any  or'  either  of  them,  to  be  scandalous,  defamatory;  of 
libellous,  of  and  concerning  the  said  Fisher,  4t3i.  Thlt 
it  does  not  appear,  in  or  by  the  said  declaration,  that  the 
said  Clement  did,  at  any  time,  print  or  publish  any  spe^ 
cific  matter  which  by  die  law  of  the  land  could  be  deemed 
scandalous,  defamatory,  or  libellous,  of  or  concerning  the 
said  Fisher,  6th.  That  it  does  not  appear  in  or  by  the  said 
record,  that  the  said  Clement  was  guilty  of  any  wrongful 
act  towards,  against,  or  as  regards  the  md  Fishery  the 
commission  of  which  by  the  said  Clement  could  have 
entitled  the  said  Fisher ,  by  the  law  of  the  land,  to  maintain 
an  action  for  recovery  of  damages  against  the  said  Clement. 
6th.  That  judgment  ought  to  have  been  given  for  the 
defendant  below. — ^Joinder  in  error. 

Piatt r  for  the  plaintiff  in  error.  It  is  sufBcient  to  shew 
that  one  of  the  counts  of  this  declaration  is  bad.  In  the 
second  count,  the  libellous  matter  is  not  alleged  to  have 
been  published  of  and  concerning  the  plaintiff.  In  Rex 
V.  Jlfars£2«ii(a),  judgment  was  arrested  for  want  of  an  aver- 
ment, that  the  libel  was  published  of  and  concerning  the 
plaintiff.  [Lord  Tenitrden,  C.  J.  That  was  the  case  of  an 
indictment].  In  Wright  v.  Clements  (b),  a  declaration 
stating  that  the  defendant  published  of  and  concerning  the 
(o)  4  M.  &  S.  164,  pott,  287.  (6)  3  B.  &  A.  503. 
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plaintiff,  a  libel  containing  amongst  other  things,  certain 
false,  scandalous,  malicious,  and  defamatory  words,  of  and 
concerning  the  said  plaintiff,  i^  iubttdnte  as  follows,  that 
is  to  say,  was  held  bad  in  arrest  of  judgment.  [Bayley^  J. 
Titst  the  first  libel  is  stated  at  kogtii].  What  is  called  the 
first  libel  conveys  no  imputation  against  the  plaintiff.  He 
is  called  a  provincial  Adonis,  a  six  feet  high,  black  eyed, 
'  Devootffaire  attorney.  The  doggrel  tines  which  the  de- 
fiuidantpuUiflhed  were  Boeaat  as  an  attack  upon  Stocidak 
wadHarrkHe  Wilson,  but  do  not  affect  the  plaintiff. 

Manmng,€entri»  The  libel  published  by  Stockdale, 
contained  a  ^ss  attack  upon  the  plaintiff's  moral  chaiac* 
ter,  and  the  second  publication  by  the  defendant,  averring 
tiie  truth  of  the  former  libel,  is  equally  defamatory  of  the 
pbiiskttff.  In  Rex  ▼.  Marsden,  it  was  notaverred  that  the 
libel  was  bO  published,  and  the  omission  to  repeat  these 
words  in  setting  out  the  libellous  matter  is  cured  by  the 
verdict*  Here  the  matter  published  by  the  defex^danl, 
and  fonning  part  of  a  libel,  of  and  concerning  the  plain* 
tiff,  et&er  contained  a  charge  against  the  plaintiff,  or 
against  some  other  person,  or  was  no  libel  at  all.  Upon 
die  two  latter  suppositions,  it  cannot  be  intended  that 
any  damages  were  given  by  the  jury  in  respect  of  this 
couttL  But  the '  prtnci^Je  upon  which  judgment  ia 
arrested  after  a  general  verdict,  where  there  is  a  h^/i 
count,  is,  that  the  jury  must  be  taken  to  have  given 
something  in  respect  of  the  bad  count.  Supposing  this 
rule  to  apply  to  a  case  where  the  objection  to  the  count, 
is,  not  that  the  count  discloses  an  insufficient  ground  of 
e<miplaint  subsisting  in  the  plaintiff,  but  that  the  plain- 
tiff is  not  sufficiently  connected  with  the  injury,  the 
jury  cannot  be  presumed  to  have  given  damages  in 
respect  of  this  count,  widiout  its  being  proved  to  the 
satisfaction  of  the  learned  Judge  who  tried  the  cause, 
Uiat  the  libellous  matter  was  published  of  and  concerning 
the  plaintifl^    The  rule  is,  that  the  omission  of  any  cir- 
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eiHBBteiiee  without  proof  of  which  at  the.  trial  it  10 
impossible  to  support  the  action,  is  aided  by  verdict;  imd 
he  referred  to  the  cases  collected  by  Mr.  Serjeant  Williams^ 
in  his  note  {a),  to  Stenael  t.  Hogg*   In.Skinner  y»  GurUo9^ 
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(a)  1  Wms.  Sannd.  228,  n.  1. 

Hallr.  Marshall,  Cro.  Car. 
497;  the  declaration  stated, 
that  defendaot  had  sold  plaiotiff 
all  the  fiuze  growing  upon  such 
land,  to  be  taken  before  Mkhaei- 
mas  1635,  without  disturbance, 
and  that  defendant  had  disturbed 
plaintiff;  without  saying,  '^  before  • 
Michaelmas."  After  yerdict  and 
judgment,  it  was  assigned  for  errorj 
that  the  disturbance  was  not'alleged 
•to  be  before  Michaelmas.  <^  But 
all  the  Court  resolved  that  this  is 
no  cause  of  error ;  for  being  after 
verdict,  it  is  intended  that  it  was 
within  the  time,  the  defendant  hav- 
ing pleaded  non  assumpsit,  and 
the  cause  of  the  damage  appearing 
at  the  trial,  otherwite  there  had 
been  no  coxae  to  huve  damagee,** 

Eitddm  ▼.  Stevens,  Sir  Tho. 
Raym.  487;  debt  for  rent  by 
assignee  of  reversion  without 
alleging  attornment*  *'  And  resol- 
ved good  enough  without  it,  after 
'a  verdict ;  for  it  is  apparent,  that 
if  the  plaintiff  had  not  given  the 
attornment  in -evidence,  he  must 
have  been  nonsuited."  In  the  re« 
port  of  this  case,  in  2  Show.  233, 
it  is  said,  ■  a  rule  was  taken  and 
agreed  by  all  the  Court,  that  in 
any  case  where  any  thing  is 
omitted  in  a  declaration,  though 
it  he  matter  of  substance^  if  it  be 
such  as  without  proving  it  at  the 
trial,  the  plaintiff  could  «ot  have 
had  a  verdict,  and  there  be  a  ver- 
dict for  the  plaintiff,  such  omis- 
sion shall  not  arrest  the  judgment. 
Monmiigton   v.     William,     1 


Ventr.  109,  Avowant  made  title 
by  grant  in  indentuise  of  bargain 
and  sale,  without  stating  a  consi- 
deration in  money.  Issue  on  the 
grant  found  for  the  avowant.  **  The 
Court  held  the  pleading  good 
after  verdict;  and  it  shall  be  in- 
tended that  evidence  was  given  of 
money  paid."  1  Levinz,  308, 
Mannington  v.  GuHUmi,  S,  C. 

Alston  v.Biiscoi^,Carthew,  304, 
Debt  for  the  treble  value  of  tithes^ 
without  alleging  that  defendant  had 
made  no  agreement  for  the  tithe$4 
Held:  ''that  the  declaration  waa 
ill,  for  the  reason  siqtrit,  if  it  had 
been  upon  a  demurrer;  but  that 
this  was  helped  by  the  verdict; 
for  if  there  had  been  any  agreement' 
proved  ai  the  trial,the  phintiffvfould 
not  have  obtained  a  verdict. 

GostwickY. ,  1  Sid.  423. 

Debt  for  rent  of  the  third  year,  up- 
on a  demise  fiom  year  to  year,  with- 
out averring  continuance  of  posses- 
sion ;  aided  after  verdict. 

Anon.,2  Lord  Raym.lOGO,  Decla- 
ration, that  in  consideration,  plain- 
tiff had  promised  defendant  to  buy 
up  all  the  plums  he  could  and  de- 
liver them  to  him,  defendant  un- 
dertook to  pay  plaintiff  so  much 
per  hundred.  Averment,  that 
plaintiff  bought  and  tendered  to 
defendant  so  many  plums,  which 
defendant  refused  to  accept  Ob- 
jected, that  plaintiff  had  not 
averred  that  the  plums  he  ten- 
dered were  all  he  bought,  or  could 
buy ;  but  to  that  it  was  answered 
and  resolved,  that  that  was  now 
cured  by  the  verdict;  for  taUess 
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a^p^fiw.  i(a),  which . wf^  w  .:^tiQiLftir,  f^^  ^j^i^gpira^y, 
maliciQualy  tq  pi^ure  the  plaintiff  to,  h?  hfild^^jto  bail, 

lite  piahUiff  htid  proved  tMihete     flkertatii^  Wad^eld^td  be  aidod 

wnJ4  ha^jt^d Mgainst  1^  Jjpr  ,    X(i.<%iierei  ▼.  Fathmy  l^T.  ^. 

fibt'proving  the  petformance  o/ihe  145,   Btdler,  3,^    states  the  role 

*WI<wft.^  Sfa'JlHWt,  S/6r;S.C-''  thus'-  '"^ After 'VeWict,  liotMiig 

^!ldJi1efc^V/Jldrrik^teeR0i^fafl;  li?  ?io vbftnpnnttoedL  l)iai 


an  a|nerciam^&t  in  a  court  leet« 
omitted  to  state  ^at  the  defendant 
^na  a'  tcsriant^iffiiti  the  manor  at 
tbef  tiite  6f  the  preBentioeat  of  thci  • 
off^^  or  the  setting  of  the  am^ 
ciament^*  We  are  of  opinion  it  is 
ciired  hy  the  verdict;  because  it 
Md  hiLiie^JiMtii-^f*otsd  ibi  liie 

trial,  that  defendant  was  an  inha- 
bitant at  the  time  of  the  amercia* 
nieat|  pthemiHc  the  amerciament 
was  coram  nan  judke^  and  there- 
fore void,  and  con9equently  the 
jury  coutd  not  Have  fbund  that  there 
was  any  debt  at  a^l." 
'^^'tiiark  V.  King,  3't.  R.  147. 
fim,  ik^  A.  d  and  all  those 
ifhcpe '^tal^i  &o^  have  had^  and 
n^f  and  have  l>een  accustomed 
to  have,  and  are,  and  of  right,' 
etx^,  9tc^  tttortbn  of  pasture, 
oiv  ^f'^  Without  alltgiiig  an  itn- 
inepoKJal  riglu::— -Held  sufficient 
after  verdict;  the  Court  saying, "  It 
sftMee  a^ri^  of  oommon  in  idl 
llHBe'WliD  have  taken  that  estate } 
ad  uo1bhb&  pnscriptam  had  beeq 
ptared>  thefiiaD^woBld  not  htore 
dUtiined'  a  ^verdicl**' 
)  la^Jfodbnrdisv.AfHM^f  T.  Ri 
ittB,lheeiaiiwihu«fflA  ayeneenti* 
adtodayatioB  IbrpaBtia^a  pattern 
for  pnating  cadieD^  ^  tkat  the  dej'' 
of  the  finl'^EMiKttdiiligiof^be  fkU 
teAF.tni*  T]MiDied  S,  jflaiM  end  of 
tte  ^iMB  eEsaBoo^'  di  id^uked  by 


(e)  1  Saund.  228 


ife:«FWly(^»ed,,J»  ^  d^ 
ration,  ox  what  is  nec^ssuily  im- 
plied from  those  lacis'wnidi  are 
stftted-^^  4*hH«' Ii''>i;d6lft^iy^» 
tdetded  wndioiM  livtiy^e^vcfgrrfi 
always  impUedyb^csuo^^m^i^ 
a  necessary  part  of 'a  feoninent. 
I  know  of  tio  deci^<»i  agtffhst'  ttifi 
nlleJ''  By'^^vtet^iiB'ttfabetiA^f 
implied,"  the  I  W*J  k^^  p^^Wr 
bly  meant  the  same  with  that  which, 
in  the  former  cases,,  is  deaqpi^ted 
as  **  that  without  proving  which 
the  plaintiff  could  not  have  had  a 
verdict  j"  but  in  the  particular  in- 
stance put,  it  appears  that  the  ob- 
jection could  not  have  been  sup- 
ported upon'  special  demurrer'^ 
for  in  ThHchmnm  y.  TriK^ 
Plowd.  149>  b,  it  is  said*  "tive|:j 
ihaJU  not  he  pleaded  where  a  man 
makes  a  lease  for  life;  or  a  gift  ill 
tailor  in  Jfte,  but  diaH be  inteadbd  , 
to  be  made."  Sq^Co.I^t^.aoqj^ 
And  see  Ward  v.  Harris,  2  Bos. 
ft  ruL  26S ;  Fippet'  v;  ^Ai^n^ 
S  B.  ft  A.  684 ;  1  D.ft  Ri  26^< ' 
In  eeeee  whe»e  the  Jtttyilndi 
vetfdiet  not  tvarvanied  by  the'  e¥l^ 
deace^  Md  an  at^ptttatioa 'Mr"4^ 
mm  akM  lies  either'  bdin  oig^ 
Isotid 'to  be  aiede^  ^et  httr%#BlP 
made  WithMl  s«cc^  -thii  tM^ 
«Hy  ooeiuAoB  hardship/'  4lmi/ 
ia  Mjif  V.'  BfiBc^rtHkT  Lilmd^ 
»4kr&'4oos,  'th«  domniJiifOii^ 
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iKe*  w&af 3f  all  avernient  thtt  tte  firtt  suit  was  terminated,      J]^^ 
tnw  lieid^  to'  be  cured  h^  Verdict.*      That  was  a  very     Ouu^wt 
itvimg  jca^>  for  it  i»  conceivable  that  the  jioy  may  hav«      Fifsun 
found  the  defendants  guilty,  without  proof  of  a  legal  ter*' 
itunatfoii  of  the  first  action.    In  Siennel  v.  Hogg  (b),  tt 
Yerdi9t  finding  a  prescriptiye   right  of  con^non,  was 
fadd  to  CUM  ^thd  omission  of  an  aTerment,  that  the  (fiatfle 
W^^H^  oh  ihe  land  in  Whieh  the  common  was  clahned^ 
or  ttiat  they  were  levant  and  couchant  on  the  land  to' 
wl¥cb  tbe^cammon  was  appurtenant,  In^x  v.  ManJUt^  (^> 
thvnrifrasfi^aHegation  that  the  libel  itself  was  ^'  of  4ad 
ctibfibmijig  the  prosecutor.*'     Besides  which,  that  was  *a 
^j^miAal  proceeding.    In  Dalby  v.  Hirst  (i),  the  rule^ 
%aT.to  the  effidot  of  a  verdict  ia  curing  omissions^ is  taiA 
d#wa  t^  ckvirly.  .  i   nr 

^^Ffefl^  ill  reply,  again  adverted  to  fier  v.  Martden  (cj:^ 

Cur.  adv.  vult*    , 

Lord  Tenterden,  C.  J.,  now  delivered  the  judgment 
o^  tk»,  Cowrt.  Thi».  is  sa  action  for  a  libel.  The  secouk 
oouiit  proceeds  thus.  ''And  the  said  plaitftiff  futAer 
Ii7{b,that  the  said  defendant,  further  contrivipg  and  in- 
tending as  aforesaid,  heretofore,,  to  wit,  on,  ^c.,  ^,  Su:^^ 
ftihrly,  wickedly,  and  maUcioudy  did  print  and  puUish^ 

ufad  ea«Ae  add  procuteto'be  printed  and  published/bratiff 
>j'n      ■■         '  .       '  •     '  .  ■      *y 

^pif^Dtatiob  must  be  alleged,  eaoeroised,  altbough  fry.  ik»  iritfk 

aoi  thsi  %iommmHkm  reUtitre,  mthBeauMBftHilesimmtiiiaaAhy^m 

4o|»ttoMiiioimt  te  a  prewntation ;  pneteaiyioatiieiiunlTeiykappclua 

b|^.  OnU  yfimm  libfi/iury  find  tbsl  ibatsa  oIIm  /pfimafitiodj  M»k^ 

tkeiktng.iliAtHi^iq.feo.grf  (Itfjiisd  comnKmicim  re<lnertf'W»,orvefadd> 

ggtlf^nthq  v^m  4>f  an  aJst^pttiMi  hiive  beeo,  proved  io  tct|ieoilof 

QfeafrtMnteiiqn  U(«U9C0  ^a^ftibm  Ikei  toni* .    Upao  die  ngli^^f ,lte 

9lKb  ii^eidifoi  it.umMrbejfMnff  eroim^ytbaafaciiH i— in jiHwle* 


of  prefsntaCtoQ  has  been  ever  nnce     238 ;  3  J.  B.  Moore,  636,  S.  C. 
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I82r.  ooDceming  the  said  first  mentioaed  libel,  and  of  and 
concerning  the  said  verdict,  a  certain  other  false,  scan* 
dalous,  malicious,  and  defamatory  libel,  containing 
amongst  other  things,  the  false«.  scandalous,  malicious, 
defamatory,  and  libellous  matter  following,  that  is  to 
say,''  without  averring  that  the  part  of  the  libel  set 
out  was  ^^o(  and  concerning  the  plaintiff/'  This  form  would 
not  have  been  necessary  if  there  had  been  any  innuendo 
*in  setting  out  the  libel,  applying  any  thing  therein  men- 
tioned to  the  plaintiff,  or  to  the  former  libel,  or  if  upon 
perusal  of  the  matter  set  out,  it  manifestly  appeared  that 
the  matter  applied  to  the  plaintiff.  But  upon  the  matter 
set  out,  it  appears  quite  impossible  for  the  Court,  on 
reading  that  matter,  to  see  that  the  libel  is  of  and  con- 
cerning the  plaintiff.  The  judgment,  therefore,  must  be 
reversed,  and  a  venire  de  novo  awarded. 

Venire  de  novo  (a), 
(a)  And  see  Cook  v.  Cox,  3  M.  ficS.  110. 


Howes  v.  Ball.        j^-i^^  n. 

mem  bSw^n  TRGVER,  for  a  stage  coach.  Plea, W  guilty.  At  the 
vendor  and  trial  before  Abbott,  C.  J.,  at  the  London  adjourned  sit- 
chatte?  Oiat  *^°S^  ^^^^  ^^^  Hilary  term  (6),  the  case  proved  on  the  part 
the  former  of  the  plaintiff,  was  this.  The  plaintiff  was  the  widow  of 
the^p^ssmion  J^^  Howes,  a  Stage  coach  proprietor,  who  purchased  the 
bL  not^dlS*  *^^^  ^^  question  of  the  defendant  in  April,  1826,  and 
paid,  is  a  used  it  in  his  business  down  to  the  time  of  his  death, 
u^"nit^°^  in.  September,  1826.  After  his  death,  the  plaintiff  had 
binding  on  carried  on  the  business,  and  used  the  coaich,  as  before. 
personal  re-     '^^^  defendant  had  done  some  repairs  to  the  coach,  both 

presentaiive  before  and  since  the  death  of  Howes,  for  which  it  did  not 
of  vendee. 

(h)  Counsel  for  the   plaintiff,      tbe  defendant,  Gto^te^  and  CAi^. 

Scariett  and  R.  V.  Richards  s  for 
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iippear  that  be  had  been  paid.     In  Noyember,  1826,  iht        1827. 

coach  requiring  a  new  set  of  wheels,  they  were  prepared 

by  the  defendant,  and  the  coach  was  driven  to  his  yard 

by  the  plaintiflf  s  servant,  for  the  purpose  of  having  th^ 

new  wheels  put  on.    The  defendant  desired  the  plaintiff's 

servant  to  drive  the  coach  up  the  yard,  and  to  take  off 

the'  horses,  and  the  wheels  should  be  changed  imme* 

diately ;  but  upon  that  being  done,  he  declined  putting  oti 

the  new  wheels,  aikd  detained  the  coach,  saying,  that  he 

would  not  let  it  go  off  his  premises  any  more  till  it  was 

paid  for.    There  was  no  proof  that  the  amount  of  the 

defendant's  claim  for  repairs  done  to  the  coach  had  been 

tendered  to  him,  nor  of  any  formal  demand  of  the  deli*^ 

very  of  the  coach ;  and  it  was  thereupon  contended  for  the 

defendant  that  the  plaintiff  must  be  noniiuited.     The 

Lord  Chief  Justice,  however,  declined  directing  a  nonsuit, 

and  the  following  defence  was  then  set  up.     First,  an 

agreement  between  the  plaintiff's  deceased  husband  and 

the  defendant,  in  the  following  terms  was  proved  and 

read. 

''  London.  This  agreement  between  John  HoweSf 
coach-proprietor,  of  the  one  part,  and  Thomas  Bally  coach*^ 
maker,  df  the  other  part,  sheweih,  that  I,  the  said  Joha 
Howes  do  hereby  agree  to  give  the  said  Thomas  Ball  the 
sum  of  100/.  for  a  new  stage  coach,  payment  of  which  td 
give  the  said  Thomas  Ball  four  bills  of  25/.  each,  and 
further,  I,  the  said  John  Howes  do  agree  that  the  said 
Thomas  Ball  do  hav^  and  hold  a  claim  on  the  said  coach 
until  the  debt  be  duly  paidJ^  Signed  by  the  parties.' 
Witnessed  by  "  R.Talbot:*    Dated  26th  April,  1826.  . 

It  was  further  proved  that  four  bills  pf  exchange,  for 
26/.  each,  dated  8th  July,  1826,  at  three,  six,  nine,  and 
twelve  months'  date,  drawn  by  the  defendant  upon  and 
accepted  by  Mr.  HbweSj  were  given  to  the  defendant— » 
that  the  first  which  became  due  11th  October,  1826,  was 

VOL.  I.  u 


Ball. 
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duly  presented  for  payment  and  dishonoured^^-and  tiiat 
Uavm  ^^  defendant  had  done  repairs  to  the  coacb,  in  the  life* 
time  of  Mr.  Howes  to  the  amount  of  6/.  2s.  4d.,  and  since 
his  death  to  the  amount  of  1/.  12s.,  for  which  he  had  not 
been  paid;  Upon  this  evidence  it  waa  contended  that 
the  defendant  had  a.  lien  upon  the  coach,  which  justified 
hia  detaining  it  in  the  manner  above  described.  The 
Lord  Chief  Justice  declined  giving  any  immediate  opi« 
nion  upon  the  effect  of  the  agreement,  but  reserved  the 
point ;  and  the  plaintiff,  und^  his  lordship's  direction,  had 
a  verdict  for  the  value  of  the  coach,  with  liberty  to  the 
defendant  to  move  to  enter  a  nonsuit.  In  Easter  term 
last,  a  rule  nisi  was  obtained  accordingly,  against  which 

ScarJett,  A.  G.,  and  JR.  V.  Richards,  shewed  cause^ 
There  is -no  ground  for  disturbing  this  verdict.  The  two 
questions  arising  upon  the  agreement,  seem  to  be  these* 
First,  whether  the  legal  effect  of  the  agreement  was  to 
give  the  defendant  a  lien  upon  the  coach,  such  as  entitled 
him  to  resume  the  possession  of  it  at  the  time  he  did; 
and  secondly,  whether,  even  if  that  be  its  legal  effect,  the 
defendant  can  be  allowed  to  retai^  a  possessicm  which' he 
has  resumed  by  practising  a  gross  and  deliberate  frauds 
It  is  submitted  that  neither  of  these  questions  can  be 
answered  in  the  affirmative.  First,  in  order  to  ascertain 
the  legal  effect  of  the  agreement,  its  language  must  be 
considered.  The  right  which,  in  words,  it  confers  upon 
the  defendant  is  to  **  have  and  hold  a  claim  upon  the 
coach  until  the  debt  be  duly  paid.''  Under  that  special 
agreement  the  defendant,  perhaps,  might  have  insisted 
upon  keeping  the  coach  in  his  own  possession,  without 
ever  delivering  it  to  Howes,  until  the  whole  of  the 
purchase  money  was  paid;  but  it  certainly  could  hot 
give  him  the  right,  having  once  parted  with  the  pos* 
Session  of  the  coach,  to  resume  it  from  time  to  time  as 
interest  or  caprice  might  dictate.  The  coach  was  sold 
upon  credit;   and   a  sale  upon  credit  is  utterly  incon- 
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natent  with  the  idea  of  the  vendor  retaming  a  Uen  upon 
the  goods  sold :  &•  that,  but  for  the  special  agreement  the 
defendant  would  have  been  bound  to  deliver  the  coach  in 
the  first  instanee,  whether  any  part  of  the  purchase 
mon^  was  paid  or  not.  It  seems  veiy  questionable 
whether  sueh  an  agreement  would  bind  the  personal 
representitive  bf  the  party.  A  Uen  implies  that  the  pro- 
perty remains  in  the  hands  of  the  party  insisting  on  the 
Uen.  It  will  be  contended  on  the  other  side  that  the 
defendant's  original  Uen,  though  widved  by  the  delivery 
of  the  coach  to  HowUy  yet  revived  upon  the  first  bill 
fascoming^due  and  being  dishonoured ;  but  the  argument  j 
though  speeious,  is  not  soimd ;  because  the  original  lien 
was  not  a  right  to  l^eep  the  coach  tiU  the  first  biU  was 
paid,  (though  if  it  had  been,  it  was  waived  by  deli- 
veiy,  and  could  not  revive):  but  was  a  right  to  have 
and  hold  a  daim  on  the-  coach  until  the  debt,  that  is 
the  wbok  debt,  was  paid ;  and  that  Uen  having  been 
waived  by  deUveiy  could  not  revive,  at  least  until  the 
period  ibr  the  paymioit  of  the  whole  debt  had  arrived, 
that  is,  until  the  last  of  the  four  bills  l^ad  become  due 
and  had  been  dishonoured  (a),  of  which  only  x)ne  had  be- 
come due.'  Is  the  defendant  to  takeback  the  property  and 
hold  it  tiU  aUthe  bills  become  due  ?  Or  is  the  lien  to  revive 
every  three  months  ?  Secondly,  {ven  if  the  defendant 
had  such  a  reviving  lien,  as  gave  him  a  right  to  reisume 
tfai  possession  of  the  coach  after  having  once  deUvered  it, 
stiU  he  cannot  enforce  that  right  by  means  of  fidsehood 

(a)  A.  having  repaired  a  car-  cock,  1  Stark.  N.  P.  C.  408.  But 
ifage  for  B^  aHowed  him  to  take  where  A.  sells  a  carriage  to  B.,  to 
it  away  from  time  to  time:  A*  be  paid  for  partly  by  a  bill  on 
cannot  afterwards  detain  the  car-  delivery,  and  partly  l^  a  bill  at  a 
riage  for  the  amount  of  the  re- .  foture  day,  and  B.  neglecting  to 
pairs;  nor  upon  a  claim  for  take  the  carriage,  A.  obtains  a 
Mandage,  without  an  express  con-  rerdict  against  him  for  goods  bar- 
tract  to  pay  for  standage,  or  miless  gained  and  sold;  4*  ^uu  a  lien 
the  owner  left  it  upon  the  pre-  upon  the  carriage  until  the  amount 
nises  beyond  a  reasonable  time  is  paid.  Hoidditch  t.  Desangei, 
after  notice.    Hartley  r.  Hit^  2  Stark.  N.  P.  C.  337. 

u2 
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and  fraud  ;  for  a  legal  right  cannot  be  enforced  by  means 
^of  an  illegal  act.     Maddon  ▼.  Kemptten^a). 

>  Gumey  and  Chitty^  contrd.  The  construction  given 
to  the  agreement  by  the  other  side  depriyes  it  altogether 
both  of  meaning  and  effect,  and  renders  it  a  mere  nnllity. 
The  coach  was  sold  upon  credit,  to  be  paid  for  by  bills  at 
three,  six,  nine,  and  twelve  months'  date.  When  the 
first  bill  became  due  it  was  dishonoured,  and  it  is.  not 
pretended  that  one  farthing  of  the  purchase  mcmey  has 
been  paid  even  to  the  present  day.  It  is  admitted  that 
the  defendant  had  so  far  a  lien  upon  the  coach,  that 
he  might  have  detained  it  in  the  first  instance  until 
the  whole  of  the  money  was  paid,  without  ddivering 
it  to  Howes  at  all.  But  that  would  not  have  suited 
the  purpose  o(  either  party,  and  a  different  arrangement, 
therefore,  was  made*  By  that  arrangement  Howes  was 
to  have  possession  of  the  coach  for  the  purpose  of 
using  it  in  his  trade,  and  the  defendant  was  to  **  have 
and  hold  a  claim  upon  the  coach  until  the  debt  was 
duly  paid."  What  is  the  fSedr  meaning  of  those  latter 
words  ?  Clearly  that  whenever  the  due  course  of  pay- 
ment was  stopped,  that  is,  whenever  any  one  of  the  fi)ur 
bills  was  dishonoured,  the  defendant  should  be  entitled 
to  resume  possession  .of  the  coach;  and  as  the  first  biU 
was  dishonoured,  the  defendant  then  had  a  right  to  take 
the  coach  again  into  his  own  possessicm.  The  parties  must 
have  intended  the  agreement  to  bear  some  meaning  and 
to  have  some  effect ;  and  unless  this  construction  be 
adopted,  it  has  no  meaning  or  effect;  for  in  no  other  way 

,  (fl)  1  Campb.  12,  where  it  was  that  a  party  cannot  acquire  a  lieu 

held  that  a  party  who  has  ob-  by  his  own  wrong:(ul  act.      So, 

tained  possession  by  a  misrepre-  goods  delivered  to  a  person  claim- 

sentation   cannot  set  up  a  lien,  ing  ihem   wrongfully,  who  pays 

See  Griffiths  v.  Hyde^  Selw.  N.  JP.  freight  and  other  charges,  cannot 

1388,  7th  ed.,  wliere  it  is  stated  be  detained  for   those   expenses 

to  have  been  laid  down  as  a  ge-  against  the  rightful  owner.    Lem* 

neral  proposition  by  Lawrence,  J.,  priere  v.  Fatley,  2  T.  R.  483. 
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Df  coBBtruing  it,  can  it  be  of  the  least  security  or  benefit  to        ^^^r. 
the  defendant,  for  whose  advantage  it  must  have  been        h^Ces 
designed.    This  agreement  is  not  contrary  to  the  policy  v- 

of  the  law.  It  is  analogous  to  the  power  of  re-entry  in 
leases*  But  then  it  is  said,  that  by  law,  the  defendant's 
original  lien  having  been  waived,  it  could  not  revive.  It 
is  denied,  on  the  part  of  the  defendant,  that  his  lien  was 
waived  ;  but  even  if  it  was,  it  might  still,  under  the  cir^ 
cumstances  of  this  case,  revive.  It  was  held  in  Levy  v* 
Barnard  (a),  that  though  a  broker  may  have  parted  with 
the  possession  of  a  policy,  still,  if  he  become  repossessed 
of  it,  he  has  a  lien  upon  it  for  the  premiums  which  may 
be  unpaid ;  and  in  Whitehead  v.  Vaughan  (6),  that 
brokers  have  a  general  lien  upon  policies  in  their  hands, 
and  that  if  a  broker  parts  with  the  possession  of  a  policy, 
the  lien  revives  when  the  policy  comes  again  into  his 
hands.  Then  if  a  once  existing  lien,  having  been  waived, 
may  revive  without  any  agreement  for  that  purpose,  by 
mere  operation  of  law,  i  fortiori,  it  may  revive  by  means 
of  a  special  agreement  for  that  purpose ;  and  there  is 
dearly  such  a  special  agreement  in  this  case.  The  adminis-- 
tratrix  cannot  stand  in  a  better  situation  than  the  intestate, 
for  as  against  the  party  who  made  this  contract,  the  defend- 
ant would  have  been  entitled  to  take  the  coach.  Then  the 
little  device  or  stratagem  practised  by  the  defendant  in 
this  case,  for  it  does  not  deserve  the  harder  title  of  fraud, 
cannot  operate  to  deprive  him  of  his  legal  right.  The 
coach  was  brought  to  his  yard  by  the  plaintififs  servant^ 
he  did  not  in  the  first  instance  set  about  obtaining  pos* 
session  of  it ;  but  finding  it  on  his  premises  he  procures 
the  horses  to  be  taken  off,  and  refuses  to  part  with  the 
coach  until  his  debt  is  paid.  This  he  was  justified  in 
doing,  and  upon  these  grounds  it  is  confidently  sub* 
mitted  that  this  rule  for  entering  a  nonsuit  ought  to  be 
made  absolute. 

Cur.  adv.  vult. 

•  (fl)  8  Taunt  149 ;  2  J.  B.  (6)  Cooke's  B.  L.  8th  ed.  676.  ' 
Moore,  34. 
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J«^  Lord  Tentbkden,  C.  J.,  now  delivered  the  judgment 

of  the  Court.  After  adrerting  to  the  leading  facts  of  the 
case,  his  lordship  said,  taking  these  fietcts  into  otr  cobsi* 
deration,  we  think  the  transaction  amounted  to  a  sde,  and 
transferred  the  property  in  the  coach  from  Ball  t6  the  intes«- 
tateHotoei.  Adndtting  the  effect  of  the  instrument  to  be  to 
confer  on  the  defendant  a  licence  to  resume  the  possession 
of  the  coach,  such  licence  must  be  considered  as  personal, 
and  could  not  avail  i^ainst  an  alienee,  of  a  person  to 
whom  the  property  was  transferred  by  operation  of  law, 
though  such  licence  might  have  been  given  in  evidence,  if 
the  action  had  been  brought  by  the  original  vendee. 

Rule  disdiarged. 


The  Kino  v*  The  Inhabitants  of  Denio. 

Proof  by  an   X  HIS  appeal  against  an  order  of  removal  was  tried  at 

that  when  his   the  last  Easter  Quarter  Sessions  for  the  county  of  An* 

ex^inS*h^^*^  gl^sey,  when  it  appeared,  that  the  pauper,  being  a  poor 

asked  his         boy  belonging  to  the  parish  of  Llanbeblig,  in  the  county 

indenture  "^0  ^^  Carnarvon,  was  bound  by  the  overseers  of  the  poor  of 

said  it  was       that  parish,  as  apprentice  to  one  John  Connell,  a  hatter, 

jeers  of  the**^   residing  at  PwUhely,  in  the  parish  of  Denio,  about  23 

^rish ;  and    years  ago,  by  an  indenture,  for  seven  years ;  on  whidi 

cessors  bad      the  pauper  said  he  believed  there  was  a  stamp,  that  it  was 

tS^nd^nlta      ^B^®^  ^^^  sealed,  but  that  there  were  no  justices  present 

but  coald  not    at  the  time  of  the  signing  and  sealing  of  the  indenture, 

sufficient^uT^*  nor  did  the  pauper  recollect  being  at  any  other  time 

let  in  parol      before  any  justices  respecting  it;  and  there  was  no  evi- 

the  contents  of  ^^^<^  that  the  assent  of  two  justices  had  been  given, 

the  indenture;  or  that  the  parish  officers  were   parties  to  the  indent 
the  master  ,        ,     .    ,  ,        ,         ,       i    -      .  j   t  , 

being  alive>       ture ;  that  the  indenture  was  then  kept  by  the  said  John 

Samaled*"^     ^^^^^^^  the  master,  and  the, pauper  never  saw  it  after- 
wards;   that  the  pauper  served   in  Denio,  under  the 
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iiMkntore  of  apprenticeship,  for  the  whole  teim  of  Beren  ,^^^^^ 
je$s» ;  that  when  the  appronticeehip  expired,  the  pauper 
ailked  his  master  Johm  Cotmell,  who  waa  then  a  rated 
inhabitant  of  the  parish  of  Denio,  but  did  not  reside  or 
pay-  taxes  there  when  Ae  qypeal  was  tried,  for  the  in- 
d^tore,  who  said  that  he  had  not  got  it,  bat  that  it  was 
with  the  OTSfseera  of  Uanbeblig^  No  other  witnesses 
weie  called,  nor  any  fnrUier  evidence  ^ven  respecting  it, 
except  that  the  present  parish  officers  of  Llanbeblig 
proved  at  the  trial,  that  they  had  searched  amcmg  the 
papers  belonging  to  that  parish  for  the  indenture,  and 
that  it  oonld  not  be  found ;  and  that  all  the  parish  books 
and  pa^eiB  of  about  that  time  were  missing.  The  iq>* 
pellanf  8  solicitor  objected  to  thedeclaration  of  John  CoH'^ 
nett  to  the  pauper,  that  he  had  not  got  the  indenture,  and 
that  it  was  with  the  overseers  of  Llanbeblig,  being  re-» 
ceived,  and  urged  that  John  Ctmntll  himself  ought  to 
have  baen  called^  prove  that  lact:  but  the  Court  over- 
ruled the  objection,  and  received  the  evidence.  The 
appellant'e  solicitor  contended  that  the  loss  of  the  inden- 
•  ture  had  not  been  sufficiently  proved  or  accounted  for,  to 
let  in  parol  evidence  of  its  contents,  and  that  it  was  incum* 
bent  on  the  respondents  to  prove  the  assent  of  two  jus» 
tices  to  the  binding  of  the  pauper,  before  he  could  gain  a 
setUement  by  service  under  it.  The  Court  confirmed  the 
order  of  removal,  subject  to  the  opinion  of  the  Court  of 
King's  Bench,  as  to  the  correctness  of  the  conclusion, 
whether  the  declarations  of  John  Comtell  to  the  pauper 
were  properly  received  in  evidence ;  whether,  according 
to  the  foregoing  facts,  the  loss  of  the  indenture  was  suffi- 
denily  proved,  or  accounted  for,  to  let  in  parol  evidence 
of  its  contents ;  and  whether  it  was  QOt  incumbent  on 
the  respondents  to  prove  the  assent  of  two  justices  to 
tllB  binding  of  the  pauper. 

Nolan,  in  support  of  the  order  of  sessions.    There  vi^as 
sufficient  done  in  this  case  to  let  in  parol  evidence  of  the 
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1B2?.        contents  of  the  indenturet     Every  possible  search  ^ra^ 
The  Kino     ^&de  for  the  indenture  itself^  for  the  pauper  demanded  it 
^'  of  his  master,  who  informed  him  that  he  had  not  got  it^ 

but  that  it  was  in  the  possession  of  the  parish  officers  of 
Llanbeblig ;  and  they  searched  in  the  place,  where  alone 
it  could  be  expected  to  be  found  if  it  was  in  existence, 
and  could  not  find  it.  The  declaration  of  the  Master 
under  such  circumstances,  was  part  of  the  ret  gesta^  and 
might  be  fairly  presumed  to  be  true,  because  83  he  was  at 
the  time  a  rated  inhabitant  of  the  parish,  he  was  speaking 
against  his  own  interest.  In  Rex  v.  Morton  (a),  in  order  to 
establish  fi  settlement  by  apprenticeship,  it  was  proved  that 
only  one  part  of  the  indenture  was  executed,  and  that  upon 
application  to  the  pauper,  (who  was  then  ill,  and  died 
soon  afterwards),  to  know  what  had  become  of  it,  he  declar-. 
ed,  that  when  the  indenture  expired,  it  was  given  to  him, 
and  he  had  burned  it  long  since ;  and  it  was  also  proved, 
that  inquiry  was  made  of  the  executrix  of  the  master, 
who  said  that  she  knew  nothing  about  it :  and  it  waa 
held,  that  this  proof  was  sufficient  to  let  in  parol  evidences 
of  the  contents  of  the  indenture.  Now,  if  the  decla- 
ration of  the  executrix  of  the  master  was  admissible  evi- 
derice  in  that  case,  d  fortiori  the  declaration  of  the  master 
himself  was  admissible  evidence  in  the  present  ease^ 

Patteson,  contri,  was  stopped  by  the  Court. 

Bayley,  J. — I  think  it  impossible  to  support  the  deci- 
sion of  the  sessions  in  this  case.  Rex  v.  Morton  is  very 
distinguishable^  There  the  application  to  the  executrix  of 
the  master  was  made  by  the  parish  officers  ;  here  it  was 
made  by  the  pauper.  The  evidence  here  was  mere  hear- 
say; and  it  would  be  contravening  the  first  principles 
of  the  law  of  evidence,  to  hold  it  admissible.  Connelly 
the  master,  who  is  supposed,  to  have  given  the  informa- 
tion stated  by  the  pauper,  was  alive;    and  ought  to 

(a)  4  M.  &  S.  48. 
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have  be^n  called  to  gire  bis  own  account  of  the  transac-* 
tion.  In  order  to  let  in  parol  evidence  of  the  contents  of 
a  written  instroment,  it.  must  be  proved  that  reasonable 
diUgenee  has  been  used,  and  due  search  made,  to  find  the 
instrument  itself.  That  was  not  proved  in  the  present 
case.  Much  more  was  done  in  Rex  v.  Morton  than  was 
done  here.  Rex  v.  Castleton  (a),  cornea  much  nearer  tho 
present  case.  There  it  was  proved  that  the  indenture 
was  of  two  parts,  that  one  had  been  destroyed,  and  that 
the  other  had  come  to  the  hands  of  A^  B.,  who,  when 
asked  for  it,  said  she  could  not  find  it.  But  A.  B»  waa 
not  subpcBuaed,  and  upon  that  ground  the  evidence  was 
deemed  insufficient.  Upon  that  authority,  and  upon 
geneM  principles  (ft),  therefore,  I  am  of  opinion  that  tfae^ 
order  of  sessions  must  be  quashed. 

The  other  Judges  concurred. 

*     Order  of  Sessions  quashed. 

the  mere  fact  of  my  having  assert- 
ed and  exercised  the  power  of  mak-* 
ing  sach  estates,  is  evidence  of  my 
seisin ;  and,  consequently,  the  do- 
cuments in  which  that  evidence  is 
recorded  are  important  muniments. 
of  my  title.  The  original  deeds 
creating  the  estate  tail,  or  for  life, 
or  for  years,  belong  therefore  to 
me ;  and  I  may  maintain  detinua 
ibr  them.  Pasch.  38  H.  6,  fo.  24„ 
pi.  1 .  And  see  Co.  Litt.  47  b,  48  a, 
229  a ;  2  Tho.  Co.  Litt.  227, 41 8  ; 
1  Co.  Rep.  1 ;  13  Vin.  Abn  Faits 
Z.  In  accordance  with  this  prin- 
ciple, where  the  former  owner  of  ai^ 
advowson  was  alleged  to  have 
granted  the  then  next  presentation, 
which  grant  was  put  in  issue  by  a 
plea  in  quare  impedit,  the  original 
deed  of  grant  not  being  found 
annexed,  as  usual,  to  the  presen« 
tation,  it  was  held  that  the  pro^ 
per  custody  was  amongst  the  mu- 
niments of  the  party  now  seised  of 


(a)  6  T.  R.  236. 

(ft)  If  I  make  a  gift  of  lands  in 
tail,  or  a  lease  for  life  or  for  years, 
so  long  as  the  particular  estate  has 
continuance,  the  donee  pr  lessee  is 
entitled  to  the  custody  of  the  in« 
strament  by  which  that  ^tate  was 
created.  If  my  interest  in  the  con- 
ditions or  covenants  annexed  to  the 
grant  require  that  I  should  have 
the  possession  of  an  instrument, 
by  which  those  conditions  or  cove- 
nants can  be  more  conveniently 
enforced,  I  may  take  a  counter- 
part of  the  indenture  from  the 
donee  or  lessee.  On  the  determi- 
nation of  the  particular  estate,  the 
representatives  of  the  donee  in  tail, 
or  of  th^  lessee  for  life,  or  the 
lessee  for  years,  or  his  representa- 
tives, are  inere  strangers  to  the 
land,  and  have  no  interest  in  any 
deeds  relating  to  it;  apd  though 
I  have  no.  longer  any  interest  in 
the  conditions  or  covenants,  yet 
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theadrowioni  audita  counterpai^ 
purporting  to  be  executed  by  the 
granteey-was  held  to  be  admissible 
as  secondarf  eyidence  of  the  grant, 
without  proving  a  aearch  ametigst 
the  papers  of  the  personal  repre- 
sentatives of  the  grantee.  GuUey 
▼.  ^hop  of  Exeter  and  Dowling, 
C.  P.»  T.  T.  1B27.  In  that  case, 
BO  profert  of  the  grant  appean 
to  have  been  necessaiy.  In  Mich. 
26  H.  B,  fo.  9  a,  it  was  said,  by 
tkimhel,  argnendo,  ^  If  I  am  seis- ' 
ed  of  an  advowson  in  iieei  and  iheo 
grant  proximem,advocatumem  hAc 
vice,  and  the  grantee  presents,  and 
the  heir  of  the  grantee  disturbs  me, 
claiming  fee,  and  I  bring  quote 
w^edUf  and  allege  a  presentation 
and  the  grant  hie  vke,  I  must 
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make  profert  of  the  giant ;  because 
that  proves  the  presentation  to  be 
made  in  my  right,  and  me  to  1)e  in 
possession.  Quod  fitit  ntgatvm 
pet  onma  jmtkiario^;  and  they 
si^d  that  the  law  was  clear,  that  it 
was  not  necessaiy  for  the  grantor 
to  show  the  deed.  Quod  notd;  and 
so  it  hath  been  adjudged  divers 
times,  16.''  S.P.Mich.  14  lL4yfo» 
10,  pi.  9 ;  Plowden,  149  a.  InUe^ 
V.  North  Bedhum,  Cald.  457,  Bui- 
letf  J.,  is  represented  to  have  said, 
**  After  the  expiration  of  the  lease, 
the  ieaee,  tb^  pauper,  was  entitled 
to  it  in  strictness."  But  this  is 
directly  contrary  to  Co.  Litt.  47  b, 
48a;  4Go.  Rep.  54  a.  And  se« 
Bremtter  v.  SemeU^Z  B.  Ic  A.  296. 
}  Co.  Rep. by  Fraser,7  n» 


After  a  rule  to 
bring  in  the 
bodv,  de- 
fendant has 
the  same  time 
to  justify  bail, 
as  the  sheriff 
to  bring 
in  the  body, 
namely,  four 
days  in  town 
and  six  in 
country  causes. 

A  rule  to 
bring  in  the 
body  does  not 
bind  the  plain- 
tiff to  proceed 
by  attachment; 
at  the  expira- 
tion of  tnat 
rule,  he  may 
sue  upon  the 
bail-bond. 


Whittle,  Assignee  of  NAssAu/Esqtdre,  late  SIteriff  of 

Essex,  V.  Oldakeb,  and  others.  T^^^  ^7^ 
1  HIS  was  an  action  on  a  bail  bond.  The  declaration 
stated,  that  on  the  28th  of  Noveinbei',  1626,  plaintitf  sued 
out  a  latitat  against  defendant  Oldaker,  directed  to  the 
sheriff  of  Essex,  returnable  on  Monday  next,  after  fifteen 
days  of  St.  Hilary ;  that  this  writ  was  duly  indorsed  for 
bail  for  541/.  5s. ;  that  the  writ  was  delivered  to  the  she- 
riff, who  arrested  Oldaker,  and  took  bail  for  his  appear- 
ance at  the  return  of  the  writ,  from  Oldaker,  and  the  two 
other  defendants  as  his  sureties,  by  a  bond,  conditioned 
for  the  appearance  of  Oldaker  at  the  return  of  the  writ. 
The  declaration  then  stated  the  non-appearance  of  Old- 
aker, and  the  assignment  of  the  bail  bond. 

Plea,  Ist,  non  est  factum,  and  issue  thereon.  2dly, 
comperuit  ad  diem.  Replication  to  the  2d  plea,  nul  tiel 
record  of -the  said  supposed  appearance. 

Award  of  venire,  on  issue  triable  by  the  country. 
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Rtde'ta  "ptoduoe^the  reooid  on '  Mdnday  next  aftor        tBtr. 
fifteeti  days  of  the  Holjr  Triniijr  (26Ch  JuBe). 

Record  iffodueed^  and  jndgiMBt  acooidiiigly* 

• .  Marfynt  had  <A>t«iiied  a  nile>  oallin^  on  ^  deftndantl 
to  shew  cause,  why  the  jndgmefltt  '^  that  they  had  pro^ 
dooed  the  recoil  of  appearance/'  ahould  not  be  set 
aside;  xipM  aa  affldaTit,  atating  the .  following  fistcts :  The 
init  wtts  returnable  on  Monday  next 'after  fifteen  days  of 
St  Hilaiy,  being  the  29th  of  Janttaiy*  T%e  rale  to  retam 
the  writ  expired  on  the  6th  of  FbUroaryi  and  on  the  samo 
day,  bail*  was  pnt  in,  and  notice  of  bdl  served.  On  the 
6th,  notice  of  exception  agunst  the  bail  was  served, 
and  tiie  sheriff  was  ruled  lo  brmg  in  the  body.  On  the 
7th,  notice  of  jnstlfieation  ^  bail  was  serred  Ar  the  iOth, 
batwafir  afteiwards  aba^iobed  i  and  on  theSth,a  firesh 
Bl»tice  of  jnstifieation  was  served  1R>r  the  ISth.  On  the 
12th  the  bail  jiwt^ed,  and  Oa  the  same  dtay,  befim  the 
nde  for  bringing  in  the  body  had  eaptred,-  and  after  the 
bail  had  justified,  the  plaintiff  took  an  assignment  of  the 
bail  bond,  and  issued  writs  thereon  against  the  original 
defendant  and  the  bail.  A  rule  for.the.aUowance  of  the 
bail  was  also  drawn  up,  and  served  on  the  12th ;  but  it  did 
not  appear  whether  that  rule  was  served  before  or  after 
the  writ  was  sued  out.  The  question  was,  whether  the 
bail  had  justified  in  due  time,  so  as  to  make  the  subse- 
quent assignment  of  the  bail  bond,  and  the  proceedings 
thereon,  irregular. 

Campbell  and  Rowe  shewed  cause  against  the  rule— <^n- 
tending  that  the  bail  had,  under  the  circumstances  of  the 
case,  justified  in  due  time,  and  that  the  plaintiflPs  proceed- 
ings upon  the  bail  bond  were  irregular.  It  is  well  es- 
tablished in  practice,  that  in  bailable  actions,  die  rules 
upon  the  sheriff,  and  the  time  allowed  the  defendant  for 
putting  in  and  perfecting  bail,  are  concurrent,  a^d  expire 
together.     In  this  case  the  shmff  could  not  have  been 
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1827.        attaehisd  until  the  seyenth  day  after  the  granting  of  the 
v^mxB      ^^  ^^'  bringing  in  the  body;  but  the  bail  was  perfected 
V.  a  day  sooner^  namely,  on  the  oizth  day  after  the  granting 

of  that  rule:  on  which  day  the  defendant  might  have 
been,  rendered,  and  the  bail  thereby  wholly  protected. 
It  will,  doubtlees  be  contended,  on  the  other  side,  that 
the  old  rule  of  couit,  of  Easter  tenn,  &  Geo.  2  (a), 
requises  justification  of  bail  within  four  days  after  excep- 
tion ;  but  more  recent  rules  of  Court,  and  the  modem 
practice  also,  have  allowed  the  sheriff  six  days  to  bring  in 
the  body :  and  then  the  principle  already  adverted  to, 
namely,  that  the  defendant  shall  be  allowed  the  same 
time  for  perfecting  his  bail,  as  the  sheriff  is  allowed  for 
bringing  in  the  body,  comes  into  full  operation.  Upon 
the  same  principle  the  rule  of  Court  of  Trinity  term, 
.33  Geo.  ^3  (6),  allows  the  bail  the  same  time  to  render  the 
defendant,  as  the  sheriff  is  allowed  to  bring  in  the  body* 
The  case  of  Bond  v.  Evam  (c),  may  also  be  relied  on  by 
the  other  side^  It  was  certainly  there  held,  that  if  bail 
do  not  justify  within  four  days  after  excepticm,  the  plain- 
tiff may  proceed  upon  the  bail  bond,  even  though  the 

(a)  Which  orden,  <<That  in  baii  put  in  for  the  defendaDt  in' 
•rery  action  in  this  Court,  where  anj  action  cannot  render  audi  de- 
special  bail  is  put  in,  and  an  ex-  fendant,  after  a  rule  has  been 
ception  is  entered  against  the  said  gpranted  against  the  sheriff  to 
baity  and  notice  of  such  exception  bring  in  tiie  body,  before  such 
is  giren  in  writing  to  the  defend-  bail  have  justified  themselves  in 
ant's  attorney,  the  defendant  shall  open  Court ;"  and  orders,  **  thai 
procure  the  said  bail  to  justify  (if  from  and  after  the  last  day  of 
the  notice  be  given  in  term  time)  this  term,  bail  shall  and  may 
within  four  days  next  after  such  be  at  liberty  to  render  the  de- 
notice,  or  shall  add  other  bail|  who  '  fendant,  notwithstanding  such 
shall  justify  within  the  said  four  rule,  at  any  time  before  the  expi-^ 
days;  but  if  such  exception  be  en-  ration  thereof;  the  attorney  for 
tered  in  vacation  time,  and  notice  the  defendant  giving  notice  of  such 
thereof  be  given  in  like  manner,  render  to  the  plaintiff^s  attorney 
the  bail  put  in,  or  other  additional  without  delay,  and  making  affi-^ 
bail,  shall  justify  upon  the  first  davit  thereof." 
day  of  the  subsequent  term/*  (c)  7  D.  &  R.  374 ;   4  B.  &  C. 

(6)  Which  recites  that,  **  by  the  864. 

pcesentpfactioeoC  this  Court,  tlie  ,    ,   _  ,.,   . 
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bail  were  put  in  earlier  thanweus  necessary ;  but  it  was 
also  held  that  the  plaintiff  cannot  attach  the  sheriff  till 
the  rule  for  bringing  in  the  body  has  expired :  and  as  it 
does  not  appear  that  there  were  any  proceedings  against 
'  the  sheriff  in  that  case,  the  result  of  it  seems  to  be  that 
.the  plaintiff  is  entitled  to  proceed  upon  the  bail  bond,  in 
the  event  of  the  bail  not  justifying  'within  four  days  after 
exception,  in  those  cases  only  where  the  sheriff  has  not 
been  ruled  to  bring  in  the  body,  and  then,  that  case  has 
.no  application  to  the  present.  And  this  is  consistent 
with  good  sense ;  for  if  the  plaintiff  can  be  allowed  to 
proceed  upon  the  bail  bond  at  the  end  of  the  four  days, 
while  he  has  a  rule  pending  against  the  sheriff,  whidi 
has  then  two  days  to  run,  all  the  principles  upon  which 
tile  present  practice  is  founded  must  be  yiolated,  and  this 
absurdity  will  follow,  that  the  bail  may  render  the  de- 
fendant, although  the  defendant  cannot  justify  his  bail, 
on  the  sixth  day.  The  present  practice,  as  it  has  beeh 
long  settled  and  acted  upon,  seems  to  be  this : — In  town 
causes,  the  question  with  respect  to  the  difference  between 
the  four  days  and  the  six  cannot  arise.  In  country 
causes,  the  defendant  is  allowed  six  days  to  put  in  bail ; 
then,  if  the  bail  are  excepted  to,  he  is  allowed  four  days 
more  to  justify  them,  if  the  plaintiff  has  not  ruled  the 
sheriff  to  bring  in  the  body,  but  if  the  plaintiff  has  ruled 
the  sheriff  to  bring  in  the  body,  then,  in  all  cases,  whether 
town  or  country,  the  defendant  is  allowed  the  same  timb 
for  perfecting  his  bail,  as  the  sheriff  is  allowed  for  bring- 
ing in  the  body« 

Marryat  and  Reader,  cantrd.  The  recent  case  of  Bond 
Y.  Evans  (a),  is  directly  in  point  with  the  present,  and  is 
decisive  to  shew  that  the  plaintiff  was  regular  in  proceed- 
ing upon  the  bail  bond.  The  Court  there' decided  th6 
practice,  after  mature  consideration,  to  be,  '^  that  the 
defendant  is  bound  to  justify  his  bail  within  four  days 
9iSber  exception^  even  though  the  bail  may  hare  been  put 

(a)7l).fcR.374j   4B.&C.864. 


Oldakbb. 
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ineariierthan  wBffuiieodSBary-j  and  iliat  if  he  doea  nal, 
^j^^  Ae  phintiff  may  take  an. assignment  of  the r bail  bond 
and  proceed  against  the  bail  immediately^  although  he 
cannot  atinioh  the  sheriff  until  the  rtde  for  bringing  in  the 
body  has  expired.''  IBoyley,^  J.  There  were  no  pro- 
ceeding^ against  the  sheriff  in  that  case ;  here  there  are]. 
The  Tule  of  Court  4>f  Eaiter  term,  6  Geo.  2,  requires  the 
bail  to  justify  within  four  days  after  exception ;  and  that 
vtks  not  done^  here  :  bat,  on  ithe  contraiy^  the  bail  bond 
vasassignedbefore  the  justification  of  the  baiL  \_BatfIey,J, 
But  it  Was  not  put  in  suit  till  after  the  justification?  of  the 
baiq.  Hie  defendant  here  was  bound  to  justify  his  bail 
within  four  days  after  exception ;  those  feur  days  expired 
on  Saturday  the  10th  of  February,  on  which  day  the  bail 
did  not  justify :  bis  default,  therefore,  was  Complete  on 
that  day,  and  it  surely  cannot  be  contended  that  die  jna- 
tifieation  of  the  bail,  after  de&ult  committed,  can  prey^it 
the  bail  bond  being  assigned  and  put  in  suit.  {Bayl^,  J. 
But  where  the  |daintiff  rules  Ae  sheriff  to  bring  in  tiie 
body,  does  he  not  virtually  extend  the  time  for  jtistifying 
tiie  bail  from  four  days  to  six  3]  Thfe  defonduit  carried'  ih 
a  fidae:  reoogbizanee  roll;  for  the  n>U  was  made  up  as  of 
the  fhst.day  of  the  teiln,  whereas  the  writ  wias  not  return- 
able till  the  sixth  day  r  therefore  he  practised  a  gross 
fraud,  i^n  the  pfadntiff.  [Bay ley,  J»  There  is  nothing 
in  that :  both  tlK  writ  and  the  recognisance  relate  back 
to  tixe  first  day  of  the  term.  Was  the  plaintiffft  writ  sued 
out  before  or  after  the  service  of  the  alloWanee  of  bail?] 
That  does  not  appear ;  both  acts  were  done  on  the  same 
day :  but  which  preceded  the  other  is  not  stated  in  the 
affidatits. 

Batlxt^  J.-^This  is  a  reiy  important  point  of  pmo^ 
tide.;  for  aetioDs  on  bail  bonds-may  be,  and  I  am  fearfol 
too  oftetittre.  Blade  great  engines  of  oppression.  It  is  not  . 
deskaMe  to  decide  so  important  a  case  in  the  pr^sart  state 
of  the  Comt(o),  liheiiefeTe  we  shall  take  time  for  oon* 
(a)  Lord  TetUerden,  C.  J.,  and  lAttUdale  J.  'were  absent. 


Oldaxeb. 
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ttderatioDi  and  aliaU  eoiujult  ibd  otlMur  Jadgat.  If  the  18^7. 
boil  w«B  perfected  ia  .due  .time,  it  is  quite  clear  that  the  yTbittlx 
defeodaixt  might  enter  an  eppeamoce  on  the  record  as  on 
the  day  on  which  the.  writ  was  retumable ;  therefore,  if 
the  bail  in  this  case  had  been  perfected  on  the  Sofcurdaj* 
the  defiendant.woukl  have  been  right.  Whether  he  was 
bound  to  perfect  hie  bail  on  that  diqry  or  had  till  theMon* 
day  to  do  so,  is  the  question  in  the  ^uief  apd  we  shall 
ooQsider  fiirther  before  we  decide  it.  At  present,  I  am 
by  no  means  satisfied,  tiiat  if  the  }daintiff  rules  the  sheriff 
to  bring  in  the  body,.he  does  not  thereby  waive  his  ori- 
ginal right  against  the  bail. 

Cur.  adv»vuk*  > 

Jndgment  was  aliterwaiids  deliTered  by 

Batlky,  J.,  who  jiier  bridly  stating  the  fiMSta  and 
dfttes  in  the  case,  thus  proceeded. — ^We  are  all  of  opmion 
that  the  biol  in  this  case  were  perfected  in  due  tame,  and 
codQsequently  that  the  plaintiff's  proceedings  upon  the 
bail  bond  weie  imgular.  The  principle  upon  which  wa 
have  formed  this  opinion,  i/ras  laid  down  in  the  case  of 
Wrigbi  T.  Waiker  (a),  where  the  Court  of  Common  Pleas 
held,  that  bail  abore  being  put  in  and  justified  within  four 
daya  from  the  ruling  the  sheriff  to  bring  in  the  body,  all 
proceedings  upon  tli^  bail  bond  commenced  previous  to 
the  justification,  .were  irregular,  and  might  be  set  aside! 
though  if  the  time  for  perfec^ng  the!  bail  in  that  case  had 
been  calculated  fitan  the  day  of  excepting  to  them,  they 
would  clearly  have. been  top  late.  .The  same  point  was 
decided  in  Blackford  ▼•  Hawkins  (b\  although^  in  the 
reports  of  that*  case,  the  decision  is  treated  as  proceeding 
on  the  ground  that  the  plaintiff,  by  ruling  the  sheriff  to 
bring  in  the  body,  makes  his  election  not  to  ptoceed  upon 
the  bail  bond,  within  the  time,  allowed  jko  the  sherifil 
We  have  ei;amined  the  affidavits  in  both  tho^  cases,  and 
they  both 'appear  to  be  similar  in  their  dates  and  circum- 
(a)  3  Bos. &  PoL  664.       (^)  T J.B.  Mooie,  600}  1  Bingh.  181. 
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slancea,  end  to  have  been  decided  upon  the  same  ^onnd. 

Whittle     The  case  of  JBcwwi  V.  JSvans(a),  however^  was  relied  up<m 
^'  in  argument  as  decisire  in  &Y0ur  of  the  plaintiff  in  tins 

case,  and  certainly,  according  to  the  reports  of  that  case, 
it  does  appear  distinguishable  from  those  which  I  have 
mentioned.  But  we  hare  examined  the  affidavits  in  that 
case  also,  from  which  it  appears  that  no  point  was  made 
there  with  reference  to  the  rule  for  bringing  in  the  body ; 
nor  have  I,  perscmally,  who  am  represented  as  delivering 
the  judgment  of  the  Court,  any  recollection  of  having  said 
any  thing  upon  that  subject.  The  facts  of  that  case, 
however,  appear  to  us  perfectly  consistent  both  with  the 
decision  there,  and  with  our  decision  in  the  present  caae^ 
There  was  a  rule  to  return  the  writ  there,  but  it  does  not 
appear  that  there  was  a  rule  to  bring  in  the  body ;  conse- 
quently, the  defendant  there  was  bound,  according  to  all 
the  cases,  to  justify  his  bail  within  four  days  after  excep- 
tion. The  principle,  therefore,  remains  unshaken  by  that 
case^  and  we  consider  it  to  be  this :— if  the  plaintiff  rules 
the  sheriff  to  bring  in  the  body,  he  thereby  gives  the  de- 
fendant the  same  time  for  justifying  his  bail,  as  the  sheriff 
has  for  bringing  in  the  body ;  but  if  the  plaintiff  does  not 
rule  the  sheriff  to  bring  in  the  body,  the  defendant  must 
justify  his.bail  within  four  days  after  exception.  We  are  of 
opinion  that  this  is  the  proper  general  rule  to  be  laid  down, 
and  that  great  inconvenience  and  mischief  would  result  in 
country  causes  from  a  contrary  practice.  The  ruling  the 
sheriff  to  bring  in  the  body  does  not  bind  the  plaintiff 
down  to  proceed  against  the  sheriff  by  attachment,  because, 
after  that  rule  has  expired,  he  may,  if  he  chuses,  proceed 
upon  the  bail  bond.  For  these  reasons,  we  are  of  opinion, 
that  the  proceedings  upon  the  bail  bond  in  this  case  are 
irregular^  and  consequently,  that  this  rule,  for  setting  aside 
the  judgment  **  that  the  defendant  has  produced  the  record 
•of  appearance/'  ought  to  be  discharged. 

Rule  discharged. 
(a)7D.&R.374;4B.&C.864. 
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Keate  v.  Goldstein  and  another. 

CyOMYN  haa  obtained  a  rale  for  a  procedendo  in  this      Where  one 

case,  under  the  following  circumstances.    Thepkintiffhad  antTrei^vw" 

commenced  a  suit,  by  foreign  attachment,  in  the  Court  of  the  a  cause  from 

Lord  Mayor  of  London,  against  the  two  defendants,  which  Mayor's 

suit  one  of  the  defendants  had  removed  hy  habeas  corpus  Court^a/iro- 

cum  causA  into  this  Court.    The.  plaintiff  thereupon  took  be  awarded, 

out,  and  served  upon  both  the  defendants,  a  rule  for  bail.  «nl«M^ail  he 
'  ^  '  »  put  m  for  both. 

under  which  the  one  defendant,  who  had  removed  the 

cause,  put  in  bail  for  himself  only.    The  question  was, 

whether  that  one  defendant  was  compellable  to  put  in  bail 

for  the  other  defendant,  as  well  as  for  himself. 

Goulbum  shewed  cause.  This  is  an  attempt  on  the 
part  of  the  plaintiff,  to  engraft  upon  the  practice  of  this 
Court,  the  practice  of  the  Court  below;  which  he  cannot 
be  allowed  to  do.  According  to  the  practice  of  the  Lord 
Mayor's  Court,  proceedings  commenced  there,  whether  ^ 
against  the  persons  of  defendants,  or  against  money  of 
their's  attached  in  the  hands  of  a  third  person,  cannot  be 
got  rid  of,  until  bail  has  been  put  in  for  all  the  defendants. 
But  no  such  advanti^e  arises  to  the  plaintiff  from  the 
practice  of  this  Court;  and  advantages  peculiar  to  pro- 
ceedings in  an  inferior  Court,  cannot  follow  those  pro- 
ceedings when  they  are  removed  into  a  superior  Court. 
In  the  present  case,  great  hardship  might  result  from 
compelling  one  defendant  to  put  in  bail  for  the  other ; 
for  the  other  defendant  may  be  abroad,  or  under  other 
circumstances  which  would  render  it  impossible  for  bail 
to  be  procured  for  him,  [Bayley,  J.  We  can  do  no 
injustice,  and  inflict  no  hardship,  by  merely  sending  the 
cause  back  to  the  inferior  Court.]  . 

Cormftif  contrd,  was  stopped  by  the  Courts  and — 
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laer. 


KE4TB 
V. 

Goldstein. 
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Peb  Curiam. — ^We  must  not  allow  a  defendant,  by 
his  own  act,  and  for  the  sake  of  the  advantage  he  seeks 
to  derive  from  it,  in  removing  the -suit,  to  deprive  the 
plaintiff  of  the  advantage  which  he  would  have  had,  if 
the  suit  had  remained  in  the  Court  below  (a).  The  prin- 
ciple of  compelling  one  defendant,  under  circumstances 
like  these,  to  put  in  bail  for  his  co-defendant,  is 
founded  in  reason  and  justice  (i)«  At  all  events  we  are 
bound,  under  such  circumstances,  to  send  the  cause  back 
to  the  original  jurisdiction.     . 


(a)  S6  where  the  privilege  of  an 
oUorney  of  King's  Bench,  to  be 
sued  only  by  bill  in  this  Court, 
would  oust  the  plaintiff  of  the  be- 
nefit of  foreign  attachment,  the 
Court  will  not  remove  a  suit  in 
respect  of  such  privilege.  Tur* 
bUrtcMe,  1  Saund.  67. 

(Jb)  See  Nicholson  v.  Bowna$t, 
3  Price,    263  ;      Dwerryhouse  v. 


Rule  absolute  (c). 

Grdhamy  in  notiSf  tbict.  Petty  yf 
iS^iM,  2J.&Y. 

(c)  And  as  to  the  peraoni  to 
whom  the  custom  of  foreign  at- 
tachment extends,  in  respect  of 
'  the  locality  of  the  cause  of  action, 
see  the  order  made  by  Lord  £Mb«, 
C.  J.,  on  19di  Dec.  1817,  in  Tnab 
V.  Sckmidty  Manning's  Nisi  Prius 
Digest,  2d  edit.  350. 


An  ftttomey 
when  ordered 
to  deliver  up 
the  papers  of 
his  client,  must 
deliver  up  the 
drafts  of  deeds 
for  which  he 
has  charged 
and  been  paid, 
as  well  as  the 
deeds  them- 
selves. 


In  re  Hobsfall. 

A  JUDOE'S  order  had  been  obtained,  commanding  an 
attorney  of  this  Court  to  deliver  up  to  his  client,  for  whom 
he  had  transacted  certain  professional  business,  the  drafts 
of  certain  deeds  which  he  had  prepared  for  him  in  the 
counse  of  that  business.  A  rule  ni$i  was  afterwards  ob- 
tained for  setting  aside  that  order,  for  the  purpose  of  rais- 
ing the  question,  whether  the  attorney,  having  delivered 
up  the  deeds  themselves,  was  compellable  to  deliver  up 
also  the  drafts  or  rough  copies  of  them,  which  he  had  pre- 
pared, and  for  which  he  had  charged,  and  had  been  paid 
by  his  client.  Upon  the  rule  being  brought  on  for  ail- 
ment, the  Court  consulted  the  Master,  who  certified  that 
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it  was  the  pmetiee  ior  attoineys  under  silch  ciroUin-        iMr. 
stances  to  retain  the  dimfts. 

J.  Eoaus,  on  the  {Nurt  of  the  client,  contended  .that 
rach  a  practice  could  not  be  supported.  .Hughes  ▼. 
Mayre  {a),  and  JBr  parte  Grubb  (6)»  are  decisions  at 
▼arianee  with  such  a  practice;  but  independently  of 
anthorities,  and  upon  principle  only,  it  is  clearly  bad. 
When  an  attorney  has  concluded  the  business  in  which  he 
is  .^nployed,  and  itf  paid  liis  bill,  he  is  bound  to  give  up 
to  his  client  all  papers  connected  with  that  bushiess, 
whether  drafts,  or  rough  copies,  or  of  whatever  nature 
they  may  be.  What  right  can  he  haye  to  retam  possesr 
sion  of  drafts  for  the  trouble  and  expense  of  drawing 
which  he  has  charged,  and  been  paid  ?  They  are  as 
mach  the  property  of  the  client,  as  the  deeds  or  docu* 
ments  diemselyes.  The  possession  of  the  drafts  may^ 
by  possibility,  enable  the* attorney ,  at  some  future  time, 
to  prejudice  the  interests  of  the  client,  by  improperly 
communicating  their  contents  to  parties  who  may  be 
hostile  to  him ;  and  it  would  be  a  dangerous  and  unjust 
thing  to  clothe  the  attorney  with  such  a  power.  (Here 
the  Court  stopped  him). 

Tindal,  S.  O.,  contrd.  The  Master  has  certified  that 
in  practice  it  is  usual  for  attorneys  to  retain  possession  of 
papers  of  this  nature.  The  danger  supposed  to  attend 
such  a  practice  is  merely  imaginary,  and  would  apply 
to  the  attorney's  own  books,  which  must  ofl»n  contain 
entries  which  it  might  be  injurious  to  his  former  dibits 
to  disclose  to  third  persons.  The  Court  will  not  pre* 
sume  that  their  officers  would  be  guilty  of  so  flagrant 
a  breach  of  professional  confidence  as  is  suggested  on 
the  other  side.  [Lord  TenierdeHf  C.  J.  The  attorney 
has  been  paid  by  his  client  for  drawing  these  drafts : 
are  they  not  the  pn^rty  of  hi^  client?    Bay  ley,  J. 

(a)  3  T.  R.  375.  (h)  5  Taant.  206. 

x2 
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ie«t.        What  good  reason  can  the  khamdj  have  for  wishing  to 

"'^'^'^       retain  them?]    The  client  hto  received  the  documents 

ul^Lu     themselves,  which  are  all  that  he  can  call  his  property,  or 

that  can  be  of  any  service  to  him.    The  drafts  may  be 

very  useful  to  the  attorney  as  precedents. 

Lord  Tenterdbn,  C.  J.— He  who  pays  the  expenses 
attending  the  preparation  of  tl^e  dxafts,  has,  in  my  opi- 
nion, a  right  to  the  possession  of  them.  It  may  be  ad- 
vantageous to  the  attorney  to  keep  them,  but  the  client 
is  entitled  to  say  whether  he  chuses  or  not  to  allow  him 
that  advantage.  If  he  does  not,  the  attorney  is  bound 
to  deliver  them  up. 

Ba YLBT,  J.^-The  attorney  may  have  a  right  to  copy 
them  into  his  precedent  book,  if  he  wishes  to  make  use 
of  them  as  precsedents;  but  he  has  no  right  to  keep  the 
drafts  themselves,  after  he  has  charged  and  been  paid  for 
preparing  them. 

The  rest  of  the  Court  concurred. 

Rule  absolute. 


BXGOS  V.  DWIOHT. 

A.,  the  ac  DECLARATION,  in  assijpip&it,  upon  two  bills  of  ex- 
wKaSl?  change,  drawn  by  William  Webb  upon,  and  accepted  by 
and  50/.,  both  the  defendant,  payable  to  the  order  of  Webb,  and  indorsed 
V%L\o$!^^  by  ^«**  to  ^^  plaintiff;  with  the  money  counts.  Plea, 
B.,  the  holder,  non  assumpsit,  and  issue  thereon.     At  the  trial  before 

w  on  account'    -  r      ^ 

B.8aid, ''  be     Gaulee,  J.,  at  the  last  Lent  assizes  (a)  for  the  county  of 

l^iye  the  full         (*)  CoQiuel  for  the  plamtiff,     feadant,  iSTor^  SeijL 

amount  of         Robinson  and  Monro  ;  for  the  de- 

the  26/.  bill.'* 

A,  replied,  ^  ha  had  no  more  money  then,  but  would  pay  some  more  soon."    B.  then 

indorsed  on  the  25/.  bill,  **.  received  22/.  lOf.  in  part  of  two  billsi^—Held,  that  B. 

mi^t  appropriate  the  payment  to  the  25^  bill,  though  void  for  want  of  a  stamp. 
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Bucks,  the  facts  of  the  case,  as  proved,  were  in  substance         1B37. 
as  follows : — Webb,  the  dr&wer  of  the  bills,  being  indebted       BigcT' 
to  the  plaintiff,  and  being  pressed  by  the  plaintiff  for  pay-  «• 

ment,  applied  to  the  defendant,  who,  to  assist  him,  agreed 
to  accept  the  bills  in  question.  They  bore  date,  both,  the 
7th  of  February,  1825.  One  was  for  26/.  at  four  months, 
and  the  other  for  60/.,  at  .six  months,  after  date.  Upon 
examining  the  first,  it  appeared  to  have  been  altered  in  its 
date,  the  ''  7th  of  February,  1826,'*  being  endently  sub- 
iltituted  for  the  19th  of  January,  1824.  Webb,  the 
drawer,  who  was  examined  on  the  part  of  the  plaintifl^ 
proved  that  both  the  bills  remained  in  his  possession, 
unindorsed,  till  some  time  in  February,  .1826,  when  he 
endorsed .  them  both  to  the  plaintiff,  at  the  same  time 
altering  the  date  of  the  first  as  above  mentioned  :  which 
alteration,  he  stated,  was  made  in  the  presence,  and  with 
the  knowledge,  of  both  the  plaintiff  and  the  defendant. 
In  September,  1826,  when  both  the  bills  were  over  due, 
the  defendant,  in  Webb's  presence,  paid  the  plaintiff 
22/.  lOs.  *^  on  account"  The  plaiutiffthen  expressed  a  wish 
that  the  full  amount  of  the  first  bill,  for  26/.,  should  be 
paid ;  but  the  defendant  excused  himself,  saying,  *'  he  had 
no  more  money  about  him  then,  but  that  he  would  pay' 
some  more  in  three  weeks  or  a  month."  The  plaintiff  then 
made  the  following  indorsement  on  the  bill  for  26/.  ;-^ 
''  16th  September,  1826.  Received  in  part  of  two  bills, 
the  sum  of  22/.  10s. — Joseph  Biggs,"  which  he  read  over 
to  the  defendant,  who  made  no  objection  to  it.  Matters 
thus  rested  until  the  spring  of  the  year  1826,  when  the 
defendant's  attorney  proved  that  he  called  upon  the  plain* 
tiff,  and  paid  him  29/.  on  account  of  the  defendant,  at 
the  same  time  telling  him,  that  the  former  payment  of 
22/.  lOs.,  must  be  considered  as  made  entirely  on  account 
of  the  bill  of  60/.,  as  the  defendant  denied  all  liability 
upon  the  bill  for  26/.  The  plaintiff  replied,  that  he  would 
accept  the  money  only  on  condition,  that  it  was  paid 
on  account  of  both  the  bills,  to  which  the  witness.  aii« 


310  CASES   IN   THK  KINt^  S   BENCH, 

swered,  ''  there  is  the  money ;  you  may  take  it»  or  not,  as 
you  please ;  bat  you  will  take  it  with  my  protest,  that 
there  is  nothing  due  on  the  bill  for  26//'     This  OTidenoe 
was  objected  to  for  the  defendant,  as  being  contradio- 
tory  of  the  plaintiff's  own  written  indoraement  on  the 
bill  for  261.,  bnt  was  receiyed  by  the  learned  Judge.    The 
bill  for  26/.  was  not  produced  on  that  occasion  i  the  plain* 
tiff  said  that  he  had  it  not  then  with  him.    It  was  admitted 
<m  bodi  sides,  diat  if  the  fir^t  payment  of  22/.  I'Os.,  was  to 
be  considered  as  mad^  on  account  of  the  bill  for  60/.,  tkai, 
togediev  with  the  second  payment  of  29/.,  woidd  cotct  the 
plaintiffs  clum  upon  the  bill  for  SOL,  including  the  princi^ 
pal  and  interest.    Hie  learned  Judge  told  the  jury  ihe  was 
clearly  of  opinion,  that  tlie  bill  for  25/«  having  been  altered 
in  its  date,  and  not  haTing  been  re-stamped  subsequendy  to 
thai  Alteration,  was  s6  far  v6id,:that  the  plaintiff  obuld  not 
maintain  the  action  in  respect  of  that  bill.    The  question 
then  was,  whether  the  dcifendant  had  paid  the  22/.  IQs. 
specifically  bn  aiecoUtnt  of  the  bill  for  60/. ;  because,  if  he 
;    had,  that,  together  witb  the  sdbsequent  payment  of  the 
f    29/.,  satisfied  the  plaintiff's  claim,  and  he  could  not  main- 
tain thetiction  at  all.    But,  if  the  first  payment  Was  not 
(    so  specifically  made,  the  case  was.  altered*    If  that  money 
(    was  paid  generally  on  account  of  bothihe  bills,  the  defen« 
I    dant  could  not  afterwaids  direct  it.to  be  applied  apecifi*- 
'     cally  to  the  bill  for  60/.    If  it  was  paid' specifically  on 

J  account  of  the  bill  for  26/.,  the  defendant  could  not  retract 
that  specific  application  of  the  money,  and  apply  it  to  the 
bill  for  60/.  Unless  the  Joiy  were  satisfi^,  therefore,  thuit 
]  the  first  payment  was  made  specifically  on  account  of  the 
bill  for  60/.,  he  was  of  opinion  that  the  plaintiff  was 
entitled  to  recover.  Upon  the  evidence,  it  appeased  to  him 
that  the  money  was  paid  generally;  on  account  of  both  the 
bill^,  and^  therefore,  that  the  defendant  could  not  now  ap- 
propriate it  to  the  60/.  bill;  and  the  protest  n^ade  by  the  at- 
torney at  the  time  of  the  second  payment,  could  not  vary 
ti^e  case>  because  it  CQuld  have  bo  bearing  upon  the  fir^t 
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payment.    The  Jary,  under  this  directiod^  found  a  verdict        1837. 
for  the  plaintiff. 

In  Easter  term  last,  a  mle  nm  for  a  new  trial  was  ob- 
tained ;  upon  the  gronnd, — ^first,  that  improper  evidence  had 
been  received;  and  secondly^  that  the  learned  Judge  had  mis- 
directed the  Jury^  inasmuch  as  he  ought  to  have  told  them 
that  the  first  payment,  not  having  been  made  specifically 
on  account  of  the  void  biU«  but  generally  on  account  otf 
bo(h  the  biUs^  could  not  be  applied  at  the  subsequent  set- 
tlement of  the  account,  to  any  but  the  good  bill* 

Thecase  was  twice  argued^  by  Robiman,  for  the  plaintiff, 
and  Starhi,  Serjeant,  for  the  defendaqt ;  first  before  the 
puisne  Judges,  at  the  Sittings  tn  Bixnco,  befoi^c  this  term ; 
and  aflerward^  in  this  teroci,  before  the  fuU  Court. 

Aiguioepits  for  the  plamtiff.  First,  if  t;be  defeudant 
did  not,  at  the  time  of  paying  the  22/.  lOs.,  appropri- 
ate it  specifically  to  either  of  the  bills,  it  was  competept 
tQ  the  plaintiff  to  appropriate  it  to  the  25/.  bill.  Secondly, 
the  Jury  ought  to  have  found,  upon  the  evidence  in  th0 
case,  that  the  defendant  did  so  appropriate  it*  A9  to  the 
first  point; — ^the  general  rule  of  law  is,  that  wh^re  the 
debtor  owes  mon^  upon  several  accounts  to  the  saii^ 
creditor^  he  is  entitled,  when  he  makes  a  payment,  to  ap* 
propriate  it  to  whichever  account  he  pleases;  but,  if  h^ 
then  makes  no  such  appropriation,  the  creditor  has  the 
s^e  option  (a).  Therefore,  if  the  defendant  made  no 
specific  appropriation  of  the  22/.  10s.  at  the  time  wli^n  he 
paid  it,  the  plaintiff  had  the  option  of  appropriating  it  as 
he  chose.  The  money  was  paid  on  account ;  the  indorse- 
nient,  ^*  received  in  part  of  tuH)  bills^ ''  w^s  read  over  to 
the  defends^nt,  who  made  no  objection  to  it,  and  there- . 

(a)  ^i»8imion  ir.  Ir^Aom,  SD.  Ic  '   or  tfa«  new;  where  he  aukes  no 

R;  iS49,  69»  (2  B.  &  C.  65),  where  .  election,  bnt  pays  the  mopey  in 

•Boy/tfy,  J.,  thut  l^js  down  the  rule :  generally,  the  party  to  whom  it  is 

''  ordinarily,  the  party  who  pays  in  paid  becomes  entitled  to  the  same 

moQey,  has  the  liberty  of  applying  liberty,  nnless  the  exercise  of  it  is 

it  ^ledficaUy  to  whieherer  of  two  calculated  to  work  injustice/'  And 

accounts  he  diusesy  either  the  old,  see  16  Vin*  Abr*  Payment,  M. 
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fcxe  recognised  Kis  liability  upon  both  the  bills;  and  as 
the  plaintiff  then  claimed  the  full  amount  of  the  26/.  billi 
which  was  the  longest  over  due  of  tho  two,  the  under- 
standing seems  clearly  to  have  been,  that  the  money  was 
to  go  in  liquidation  of  that  bill.  Devaynes  y.  Noble  (a), 
which  contains  a  full  statement  of  the  law  upon  this  sub- 
ject, is  a  direct  authority  for  this  mode  of  appropriation. 
It  was  held,  in  Bosanquet  v.  Wray  (6),  that  a  creditor  re- 
ceiving money  without  any  specific  appropriation  made 
by  the  debtor,  might  be  permitted,  in  a  court  of  law,  to 
ascribe  his  receipt  to  the  discharge  of  a  prior,  and  purely 
equitable  debt,  and  to  sue  him  at  law  for  a  subsequent 
legal  demand.  The  case  of  Wright  v.  Laing  (c)  will  perhaps 
be  relied  on  by  the  other  side.  There,  B*  had  two  de- 
mands against  A.^  one  upon  a  legal  contract  for  goods 
sold,  the  other  upon  an  usurious  contract  for  money  lent. 
A.  made  a  payment,  wliich  was  not  at  the  time  specifi- 
cally appropriated  by  either  party  to  either  demand.  It 
was  held,  -that  the  law  would  afterwards  appropriate  that 
payment  to  the  demand  for  goods  sold,  as  arising  out  of  a 
contract  recognized  by  the  law,  and  not  to  the  demand 
for  money  lent,  which  arose  out  of  an  unlawful  contract 
But  that  case  does  not  bear  upon  the  present ;  because  the 
ground  of  the  decision  there  was,  that  the  law  would  not 
sanction  the  appropriation  of  the  payment  to  a  demand 
arising  out  of  an  unlawful  transaction.  The  transaction 
there  was  one  prohibited  by  the  law ;  here  the  transaction 
was  not  illegal,  and  was  strictly  honest.  The  test  by 
which  to  try  it  is,  could  the  money»  if  confessedly  paid 
on  account  of  the  void  bill,  have  been  recovered  back  ? 
Most  certainly  it  could  not;  yet  in  order  to  support  the 
objection  on  the  other  side,  the  affirmative  of  that  pro- 
position must  be  maintained.  The  cases  differ  materi- 
ally both  in  their*  facts  and  in  their  results ;  for  there  is 
a  wide  difference  between  a  man's  fulfilling  a  contracti 

(a)  1  MeriT.  604.  (c)  4  D.  &  R.  783  >  3  B.  &  C 

(6)  dTaittnt.  59r ;  2  Marsh.  319«      1(55. 
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,  which  is  absolately  prohibited  by  law^  and  iUega],  and  hi» 
I  honestly  performing  a  promise^  which  the  law  would  noi 
I  compel  him  to  perform,  from  the  performance  of  wlHdi 
\i  he  might  escape  by  an  act  of  dishonesty  if  he  pleased^- 
j  but  which  having  once  completed,  he  cannot  recal.    Ae 
\  to  the  second  point,   there  was  evidence  in  this  case 
which  ought  to  have  satisfied    the  jury,    and    which 
ought  to  have  been  so  left  to  th^n,  that  the  money 
was  paid  and  received  on  aoconnt  of  the  26/.  bill.    The 
receipt,  indeed,  was  for  money  *'  in  part  of  two  bills ;"  but 
that  was  explained  by  the  conversation  which  took  place 
between  the  parties  at  the  time ;  for  as  the  plaintiff,  when 
the  money  was  paid,  demanded  the  full  amount  of  the  26/. 
bill,  and  the  defendant  answered  that  he  would  pay  some 
more  in  a  short  time,  it  is  perfectly  dear  that  each  was 
treating  the  money,  just  before  paid,  as  paid  on  account  of 
that  bill,  and  of  that  Inll  only.    It  was  said,  that  that  con- 
versation was  contradictory  of  the  written  indorsement  ou 
the  bill,  and  therefore  not  receivable  in  evidence ;  but  it* 
was  only  explanatory  of  it,  and  as  such  was  not  excluded 
by  the  rules  of  evidence. 

Arguments  for  the  defendant.  First,  the  money  was 
paid,  in  the  eye  of  the  law,  specifically  on  account  of  the 
good  bill  only.  Secondly,  even  if  it  was  paid,  generally,  on ' 
account  of  both  bills,  the  plaintiff  vras  not  at  liberty,  after 
having  received  fit  generally,  to  appropriate  it  to  either.* 
Thirdly,  the  parol  evidence  to  shew  that  the  payment  was 
appropriated  to  one  of  the  bills,  was  contradictory  to  the- 
written  indorsement,  which  shewed  that  it  was  made  on 
account  of  both,  and  therefore  inadmissible.  As  to  the* 
first  point :  the  money  being  paid  "  on  account,"  and  re-' 
ceived  '*  in  part  of  two  bills,"  can,  by  law,  be  applied' 
only  to  such  of  those  bills  as  constituted  a  legal  debt ;  now 
the  only  subsisting  legal  debt  arose  upon  the  60/.  bill: 
therefore,  tiie  money  must  be  taken  (b  have  been  paid ' 
solely  in  respect  of  that  bill.  .  But,  secondly,  admitting 
the  principle,  that  where  the  debtor  does  not  appropriate 
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i,B2r.  the  mwey  to  one  of  two  accounts,  the  creditor  may,  to 
B1O09  ^PP^y  ^^^  c^d  that  in  .Buch  a  case  the  creditor  may,  ac- 
V.  Qording  to  the  decision  in  BoHinqyeiv.  Wruy  (a),  apply 

the  n^Oney  to  a  debt  purely  eq^itaj>le;  still  the  present 
plaintiff  hi^d  no  right  tq  appropriate  the  money  to  the  25/. 
bill :  for  as  rie^rded  that  bill,  be  had  no  debt  at  all,  Ic^gal 
or  equitable^  The  defendant  was  not  the  original  debtor. 
He  became  liable  merely  as  the  surety  of  Web^;  and  his 
liabili^  was  confined  entirely  to  the  biUj  ^9  indepen- 
dently of  the  bill,  neitheir  the  (daintiff  nor  Webb  had  any 
demand  against  him.  Then  wben  the  bill  was  rendered 
void  by  the  alteration  of  the  date,  his  liability  ceased  alto- 
gather;  and  as  far  as  re^sp^cted  that  biU,  the  plaintiff  had 
not  even  an  equitaUe  claim  i^inst  him*  Then,  even  if  the 
money  was  paid  generally,  the  case  of  Wright  v.  Lauig  (b) 
is  decisive  to  shew  that  it  could  not  be  applied  to  the  void 
bill.  In  that  case,  th^re  was  no  legal  o}aim  for  the  money 
l^;.beTe  thwe.was  no  legal  claim  for  the  amount  of 
the  2£i/.  bill :  the  :caseB  in  principle  are  not  distinguish* 
able.  As  to  the  distinctipn  taken  on  the  other  side,  be- 
tween a  claim  from  which  a  man  may  escape  honestly,  and 
one  from  w}iich*he  cai|  only  escape  dishonestly,  it  cannot 
be  reco^ized  in  a  cqurt  of  law ;  the  oply  question  iii,  had 
tl^e  plaintiff  a  claim,  either  at  law  or  in  equity,  such  as  he 
could  have  forced  a^inst  the  defendant  ?  and  it  has 
been  satisfactorily  shewn. that  he  had  not.  Thirdly,  evi- 
dence of  the  conversation  which  took  place  at  the  time  the 
money  was  paid,  was  not  receivable  to  contradict  the 
plaintiff's  own  written  indorsement  on  the  bill.  It  has 
been  argued,  that  the  efiect  of  that  conversation  was  not 
to  <^ontradict,  but  only  to  explain,  the  indorsement;  but  as 
the  indprsement  described  the  money  as  paid  on  account 
of  two  bills,  and  the  conversation  went  to  shew  that  it  was 
paid  on  account  of  one  only,  the  latter  was  not  explanatoiy 
merely,  but  directly  contradictory  of  the  former. 

(o)  6  Tftuiit.597 ;  S  Manh. 319.         (6)  4  D.  &  IL  703 ;    3  B.  &  C. 

105, 
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Loid  TmmmnMv,  C.  3: — The  learned  Judge  lefk  it  as 
a  ti«efllion  of  fact  to  the  jury,  whether  the  money  waa 
paid  apeciAcally  on  account  of  the  aeeond,  or  vhlid' 
hill,  or  noty  and  tdd  thera»  in  efiect,  that  if  it  waa  not  so 
afipropriated,  the  plaintiff  waa  entitled  to  recover*.  The 
hsty,  by  finding  a  verdict  for  the  plaintiff,  must  be  ander^> 
stood  to  intimate/ that  th^  did  iiot  consider  the  money  to- 
have  be^i  paid  exdosiTely  on  account  of  the  second  bill, 
ttoo^  it  does  not  thersfiM«  foUow  that  thiey  considered  it 
to  have  been  paid  exdosively  on  aoconnt  of  the  fimt  btD ; 
they  may  have  fogaided  it  as  a  paymetit  on  aoconnt  gene* 
rally,  in  Which  case  the  plaintiff  was  entitled  to  afipRH 
pnate  it  to  Uie  first  biU ;  and  having  done  so,  had'aright 
to  recover  npom  the  aecrad*  Then  tiie  oq^y  qnestion  i8> 
whether  there  was  such  an  inconsistency  between  the 
written  indorsement. and. the  conversation,  as  to  render 
evidence  of  the  latter  inadmisnble,^and  entitle  theideiend«* 
ant  to  a  new  trial  iip6ii,that  ground.  Loc^mg  at  all  the 
facts  of  the  case  together,  I  cannot  bring  my  mind  to 
thmk  that  tilere  was.  At  the  time  when  the  22L  10& 
WMpldd,  the  first  bill  was  mentioned  by  the  plaintiff, 
and  not  objected  to  by  the  defendant^  and  the*  receipt 
inderasd  upon  that  bill  speaks,  tiMieftire,  of  both  the 
faiUa;  and  though,  afterwaads,  an;obfection  was  taken  to 
one  of  the  biUsj  still,  I  cannot  say  that  the  evidence  of 
what  passed  when  the  money  was  paid,  and  the  indorse* 
ment  was  written,  was  so  coatradiotory  of  the  indorsement, 
as  to  render  it  inadmissible.  If  that  evidence  was  properly 
admitted,  as  it  seems  to  me  that  it  was,  I  think  it  has  had 
its  natural  and  -proper  influence  with  the  jury,  and  diat 
theb  verdict  may  be  fairly  takeato  mean,  that  both  parties, 
when  the  money  was  paid,  understood  it  to  be  a  payment 
made  on  account  of  the  first  bill.  In  this  view  of  the  case, 
lam  of  opinion  that  there  is  not  suflScient  ground  fbr  dis- 
turbing this  verdict,  and  consequently,  that  the  rule  for  a 
,  new  trial  ought  to  be  discharged. 
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Batlby,  J. — ^My  mind  is  not  free  from  doabt  in  this 
case.  The  defendant  was  liable^  only  as  the  acceptor  of 
the  biliSf  for  the  plaintiff  had  no  claim  upon  him  except  in 
that  character;  and  assuming  the  first  bill  to  have  been 
void,  as  I  think  it  was  {a),  the  right  of  appropriation  was 
clearly  with  the  defendant  at  the  time  when  the  money  was 
paid.  The  defendant  paid  the  money,  without  saying  any 
thing  respecting  its  appropriation;  but  the  plaintiff,  by 
the  receipt  which  he  indorsed  on  one  of  the  bills,  acknow* 
ledged  that  it  was  paid  on  account  of  both  the  bills :  then 
could  he  afterwards  retract  that  acknowledgment,  and 
appropriate  the  money  to  one  1  I  confess,  I  think  he  could 
not,  and  therefore  I  entertain  some  doubt  whether  the  case 
ought  not  to  undergo  the  investigation  of  another  jury. 

HoLEOYB,  J. — ^Upon  the  whole,  it  seems  to  me  that 
the  verdict  was  right.  I  doubt*  whether,  under  all  the  cir- 
cumstances, the  first  bill  was  void  {b) ;  but  even  admitting 
that  it  was,  I  do  not  see  that  there  existed  any  objection 
in  point  of  law,  to  the  defendant's  paying,  or  the  plaintiff's 
receiving,  the  whole  or  part  of  the  sum  professed  to  be 
secured  by  it.  The  intention  of  the  parties,  as  to  the  mode 
and  effect  of  the  payment,  was  a  question  of  fact  for  the 
jury,  upon  the  evidence;  the  whole  of  the  evidence  was 
left  to  them;  and  I  think  their  verdict  may  fairly  be 
taken  as  finding,  that  the  intention  of  the  parties  was  to 
pay  and  receive  the  money,  specifically  on  account  of  the 
first  bill. 

LiTTLBDALB,  J. — I  am  clcarly  of  opinion  that  the 
verdict  was  right.    It  is  perfectly  plain  that  the  defendant, 

(o)  And  see  Calvert  v.  Roberts,  Doumes  v.  Richardion^  1  D.  &  R. 

3  Campb.  S43.  332  ;  5  B.  &  A.  674.    An  alten- 

(6)  No  contract  arises  out  of  the  tion  of  the  date  before  negotiation 

creation  of  an  accommodation  bill  seems,  therefore,  to  be  nearly  the 

until  it  comes  into  the  hands  of  a  same  thing  as  an  alteration  before 

party  entitled  to   sue   upon  it  sigoRture* 
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at  the  time  when  he  paid  the  money,  considered  himself 
liable  upon  the  25/.  bill ;  and  I  think  the  ievidence  was 
mifficient  to  shew  that  he  made  the  payment  specifically 
on  account  of  that  bill.  The  plaintiff  stated  at  the  time, 
that  he  wished  the  full  amount  of  the  26/.  bill  to  be  paid, 
to  which  the  defendant  replied,  not  that  the  bill  was  Toid, 
and  that  he  considered  himself  released  from  all  liability 
upon  it,  but  that  he  had  no  more  money  about  him  then, 
but  would  pay  some  more  in  three  weeks  or  a  month ;  and 
the  60/.  bill  was  never  mentioned  or  alluded  to  by  either 
of  them.  Under  such  circumstances,  if  the  larger  bill  had 
been  Toid,  I  think  the  defendant  would  hare  been  entitled  to 
treat  the  money  as  appropriated  specifically  to  the  smaller 
bill,  and  as  nether  of  the  bills  was  then  treated  as  void, 
that  he  was  equally  entitled  so  to  appropriate  it 

Batlbt,  J. — It  is  a  satisfaction  to  me  to  be  now  able 
to  state,  that  the  reasons  given  by  my  brother  lAttkdale, 
for  his  opinion,  have  removed  the  doubt  I  entertained,  and 
have  satisfied  my  mind  that  the  verdict  was  right.  I  con^ 
ear,  therefore,  with  the  rest  of  the  Court,  in  thinking  that 
this  rule  should  be  discharged. 

Rule  discharged. 


WiLLETT  «.  Archer. 

Hutchinson  had  obtained  a  mle  calling  upon  the      A  term 
plaintiff  to  shew  cause  why  all  the  proceedings  in  this  tervenTbe^* 

cause  should  not  be  set  aside  for  irregularity,  with  costls,  ^^^  *^e 

return  of  an 
and  why  the  bail  bond  should  not  be  delivered  up  to  be  alias,  and  the 

cancelled,  and  ordering  that  in  the  mean  time  proceedings  *^^\"8  of  a 
should  be  stayed ;  upon  an  affidavit  stating  that,  a  bill  of  Middlesex. 
Middlesex  was  issued  by  the  plaintiff  against  the  de- 
fendant on  the   11th  January,  returnable    on  Tuesday 
next  after  eight  days  of  St.  Hilary;   that  an  alias  bill 


318 


i89*r. 


CASES  IN   TH£   RlKO's   B£HCH, 

of  Middlesex  ivas  issued  on  the  12th  Febnisxy,  xettirtF- 
able  on  Wednesday  next  after  fifteen  da3r8  of  Eteter ;  diat 
a  pIuHa  bill  of  Middlesex  was  issued  oil  the  13th 
August,  xetomable  on  Tuesday  next  after  die  morrow 
of  All  Souls ;  and  that  the  alias  bmng  returnable  on  Wed- 
nesday next  after  fifteen  days  of  Easter,  in  Eister  term, 
and  ikephifiei  not  havmg  issued  until  theldth  August, 
in  Trixuty  Vacation,  one  term  intenreiied  ilirithout  any 
continuance  or  pluries  being  issued,  which  deponent  was 
informed  and  beliered  was  irregular,  and  oontrary  to  the 
prii6tice  of  the  Court. 


Halcomh  shewed  cause.  Mr.  Tidd,  in  Us  Practice  (a), 
speaking  of  a  latitat,  says, ''  If  it  be  sued  out  in  tenn  time, 
it  is  usually  tested  on  th^  first  day  of  that  term,  though 
it  may  be  tested  of  the'  preceding  one.  If  sued  out  in 
vacation,  it  should  be  tested  on  the  last  day  of  the  pre- 
ceding term,  for  if  tested  in  Tacation  it  is  alt6getbe^ 
void  ;  and  in  all  cbntinued  writs,  the  aUas  must  be  tested 
the  day  the  fimner  was  returnable  (6).''  If,  therefore,  the 
process  in  this  case  had  been  a  latitat,  it  is  dear  that  the 
plaintiff  would  have  been  most  strictly  regular,  for  then 
the  first  writ  would  have  been  tested  the  last  day  of 
Michaelmas,  returnable  the  first  day  of  Hilary ;  the  alias 
would  have  been  tested  the  last  (c)  day  of  Hilary,  return- 
able the  first  day  of  Easter;  and  tiie  pluries  would  have 
been  tested  the  last  day  of  Trinity,  returnable  the  first 
day  of  Michaelmas  term.  That  the  latter  would  have 
been  regular,  is  clear  upon  the  authority  of  the  late  case  of 
Durdon  v.  Hammond  (d),  where  the  Court  said,  ''  if  a 
writ  is  sued  out  in  Trinity,  it  may  be  made  returnable  at 
any  time  in  Michaelmas  term."  A  bill  of  Middlesex, 
it  must  be  admitted,  hks  no  teste;  but  that  circumstance 
cannot  render  it  necessary  to  renew  fliat  process  more 

(a)Tidd,150,8tlied.  down  in  Salkeld. 

(6)TouchiQ'8  case,  2  Salk.  699.  (d)  2  D.  &  R.  211 ;  1  B.  &  C. 

(c)  It  should  have  been  tested  111«     But  the  Court  was  then 

on  the  first  day  of  Hilaiy  Term,  to  speaking  with  reference  to  a  singly 

comply  strictly  with  the  rale  laid  writy  not  to  continued  process. 
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frequently  than  a  latitat ;  if  it  did,  the  only  effect  would 
be  to  impose  on  the  plaintiff  the  expense  of  issuing  writs, 
whether  the  defendant  can  be  found  or  not.  At  all 
events,  eten  if  the  phiBtiff  has  been  altogether  regu- 
IsTj  this  rule  caimot  be  made  absolute,  because  it 
prays  fi>r  all  the  proceedings  to  be  set  aside  for  irrego- 
larity,  with  costs,  taoA  it  is  perfectly  dear  that  up  to  the 
issuing  of  the  pluries,  the  plaintiff's  proceedings  weve 
strictly  fegular. 

Pbb  CuHiAif. — A  term  interrened  between  the  return 
of  the  atlias  and  the  issuing  of  the  plurieSf  witiiout  any 
ocmtinanoe  being  enteiefiy  ^^  ^^  ^^  respect  we  think 
the  plaintiff  was  irregular  (a).  It  is  true  t^at  coniinuiBLtiices 
may  be  entered  at  any  time,  being  generally  mere  maitter 
of  form,  but  here  they  neVer  have,  been  entered.  The 
rule,  howeyer,  prays  too  much ;  because  it  asks  to  set  aside 
all  the  proceedings,  all.  of  which  with  the  exception  of  the 
plurks  aie  regular;  or  the  phries  latitat  maybe  good 
as  an  original  process,  rejecting  the  pluries  clause  as  sur- 
plusage, though  the  costs  of  the  former  writs  might  not 
be  allowed  on  taxation,  or  the  staleness  of  the  affidavit 
might  be  a  ground  for  discharging  the  party  from  an 
arrest.  The  rule,  therefore,  must  be  discharged,  but 
without  costs. 

Rule  discharged,  without  costs. 

{a)Far9ons  y.  JUoydy  3  Wils.  ^n  immediate  wnioia^^  txtendi 

341.    And  see  Johnton  v.  Norton^  facia$,(wh\ch  is  a  writ  of  execution 

2  Roll.  Rep.  442y  3 ;  Adam's  case,  issuing  for  the  crown,  without  a 

7  Mod.  17  ;  SMrfy  v.  Right,  t6.  preyious  judgment,  on  th\e  ground 

29,  2  Salk.  700,  2  Lord  Raym.  of  the  alleged  insoUencyof  the  debt- 

775,  S.  C. ;   3  Dow,  22;  but  a  or),  such  a  return  seems  to  be  irre- 

writ  of  eseaUion,  returnable  two  gular.  Manning,  Exchequer  Pract. 

tenns  after  teste,  is  good,  at  least  2d  edit..  Revenue  Branch,  28.    So 

as  against  the  sheriff,  who  has  luf-  upon  a  copioi  in  withernam,  Adam's 

fered  defendant  to  escape.    Shirly  case,  M  tuprh.    And  see  Dyer, 

T.  JUjgA/,  ti^'  mpr^.    But  where  175  a;  Bro.Jotirf,ef  jour  m  court, 

the  party  is  entitled  to  plead  to  pi.  71 ;  1  Roll.  Abr.  484, 15;  Com. 

writ  of  execution,  as  in  the  case  of  Dig.  Pleader,  V.  3 ;  Ante,  232. 


CASES   IX   THE   KING*S    BENCH, 


Lloyp  V.  Hawkyard. 

mere  the     PaTTESON  had  obtained  a  rale  nisi  for  setting  aside 
writ  is  in^      ^®  service  of  the  writ  in  this  case  for  irregularity,  with 

gular,  but  the    costs,  upon  the  eround  that  it  had  been  served  out  of, 
defendant,  on  ,,,,?,  oi  ^i-nt*^ 

receivinff         and  beyond  the  borders  of  the  county,  to  the  sheriff  of 

"Ai^,      which  it  w«i  directed. 

says, "It is  all 

Si  *and^ale      •^*  ^^^^  shewed  cause,  and  admitted  the  irregularity, 

the  debt  and     but  contended  that  it  had  been  waived,  and  he  produced 

iiregularityis    an  affidavit  Stating,  that  when  the  notice  of  declaration 

waived.  ^^^^  served  upon  the  defendant,  he  accepted  it,  saying, 

''  it  is  all  right ;  I  will  call  and  settle  the  debt  and  costs." 

This,  he  contended    upon    the  authority  of  Rawes  y. 

Knight  (a),  was  a  waiver  of  the  previous  irregularity. 

There  the  service  of  the  process  was  clearly  irregular,  but 

the  defendant,  after  notice  of  declaration,  requested  that 

further  proceedings  might  be  stayed,  and  promised  to  pay 

the  debt  and  costs ;  and  it  was  held  that  this  was  a  waiver 

of  the  irregularity. 

Peb  Curiam. — It  is  quite  clear,  both  upon  principle, 
and  upon  the  authority  of  the  case  cited,  that  the  de- 
fendant has,  by  his  subsequent  conduct,  waived  the  pre- 
vious irregularity  in  these  proceedings.  The  case  cited 
is  not  distinguishable  from  the  present ;  and  the  principle 
is  a  sound  and  plain  one,  that' where  a  defendant  means 
to  take  advantage  of  an  irregularity  in  point  of  form  in 
the  plaintiff's  proceedings,  be  must  act  promptly  (6),  and 

(a)  7  J.  B.  Moore,  461 ;    1  held,  that  the  attorney  was  bound 

Bingh.  132«  by  his  undertaking ;  and  that  an 

(6)  Bompay  v.  Ktltiningp  2  Chitty,  irregularity  in  the  service  of  a  lati- 

Rep.  236.    Where  the  defendant's  tat^  which  had  been  served  before 

attorney  wrote  a  letter  to  the  plain-  the  day  on  which  it  bore  teste^ 

tiff,  stating  that  he  would  appear  was  waived  by  such  undertaking, 

and  receive  a  declaration,  and  of-  although,  at  die  time  the  letter  was 

fering  security  for  eosts,  it  was  written,  the  irregularity  had  not 
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not  by  lying  by  lore  the  plaintiff  on  to  incur  increased  ex-        1827. 

penaes.      This  rule  must  be  discharged,  and  as  it  Tvas        Llotd 

mored  with  costs,  it  must  be  discharged  with  costs  also.        _    *• 

°  Hawktakd. 

Rule  discharged  with  costs  (a). 

been  discovered.   Anon.  1  Chitty  of  the  defect    Xoioe  ▼.  Clarke,  2 

Rep.  129.    Sach  an  undertaking  Chitty  Rep.  240. 

is  a  waiver  of  an  objection  arising  (a)  And  see  Tidd,  8th  edition, 

horn  misnomer,  though  it  does  not  562,  3,  4,  and  the    cases  there 

appear  that  the  attorney  was  aware  collected. 


CORKFOBTH  V.  LoWCOCK; 

VyHITTY  had  obtained  a  rule,  calling  upon  the  plaintiff  In  an  action 
to  shew  cause  why,  upon  payment  by  the  defendant  of  <^VerableS^a 
41.  16^.,  the  amount  of  the  debt  for  which  the  action  was  Court  of  Re- 
brought,  the  proceedings  should  not  be  stayed ;  and  why  Siepldntiif 
the  costs  of  this  application  should  not  be  paid  by  the  °^i?V  ^^ 
plaintiff.       He  produced   an  affidavit  stating  that  the  deprived  of 
amount  of  the  debt  for  which  the  action  was  brought,  was  c^^^  will 
41.  IBs.  only,  and  that  at  the  time  of  the  commencement  stay  the  pro- 
of the  action,  the  defendant  was  resident  within  the  juris-  ^ment  of 
diction  of  the  Birmingham  Court  of  Requests ;  and  sug-  tbe  debt  with- 
gesting,  that  no  person  to  whom  a  debt  is  owing,  not 
exceeding  6/.,  and  recoverable  by  the  statutes  25  Geo.  2, 
c.  31,  and  47  Geo.  3,  sees.  1,  C.  14,  from  any  person 
resident    within  the  jurisdiction    of  the    Birmingham 
Court  of  Requests,  can  recover  costs,  if  he  sue  elsewhere 
than  in  that  Court;  wherever  the  plaintiff  may  reside,  or 
the  cause  of  action  accrue. 

Comyn  shewed  cause.  This  application,  taken  alto- 
gether, is  unprecedented,  and  cannot  be  entertained.  None 
of  the  Court  of  Requests  Acts  have  ever  yet  been  con- 

VOL.  I.  Y 
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CASES   IN    THE   KING  S    BENCH, 

strued,  or  eyen  surmised^  to  do  more,  than  give  the  de- 
fendant the  means  of  depriving  the  plaintiff  of  his  costs, 
after  a  verdict  of  a  certain  amount  haa  been  found* 
That  is  the  object  expressed  in  all  the  acts ;  and  if  the 
further  object  of  enabling  the  defendant  to  stay  the  pro- 
ceedings upon  his  own  affidavit  had  been  contemplated, 
that  would  doubtless  have  been  expressed  also.  In  the 
absence  of  express  authority  for  this  proceeding,  the  Court 
cannot  interfere.  .  Besides,  the  rule,  even  if  it  could  be 
sustained  at  all,  cannot  be  made  absolute  in  its  present 
shape,  for  it  prays  too  much;  it  goes  the  length  of  asking 
that  the  plaintiff  shall  pay  the  costs,  whereas  the  utmost  the 
statute  does  is  to  protect  the  defendant  from  paying  them. 


Per  Curiam. — ^The  rule  certainly  asks  too  much,  for 
we  have  no  authority  under  this  act  of  parliament  to 
order  the  plaintiff  to  pay  costs ;  the  utmost  scope  of  it  is 
to  deprive  the  plaintiff  of  the  privilege  of  receiving  costs. 
With  respect  to  the  other  part  of  the  rule,  we  see  no 
objection  to  it.  There  have  been  cases  upon  similar  acts 
of  parliament  in  which  motions  ta  stay  the  proceedings 
have  been  granted  (a),  and  in  the  present  case  it  is  mercy 


(a)  Duntter  v.  Day,  8  East,  239. 
After  judgment  by  default,  and  the 
damages  assessed  upon  a  writ 
of  inquiry,  the  defendant,  under 
the  London  Court  of  Requests 
Act  (39  and  40  Geo,  3,  c.  104), 
may.  move  to  stay  proceedings  on 
payment  of  the  damages  assessed 
without  costs.  In  Robimon  v. 
VickerSf  1  Chit.  Rep.  636,  note^ 
it  is  said,  that  under  the  London 
Court  of  Requests  Act,  the  prac- 
tice is  to  stay  proceedings  on  pay- 
iog  the  money,  without  costs,  and 
not  to  require  a  suggestion.  But 
where  a  defendant,  living  within 
the  jurisdiction  of  the  Westminster 
Court  of  Requests,  was  sued  in  a 
superior  Court  for  a  debt  under 


forty  shillings,  and  neglected  to 
take  advantage  of  the  stat.  23 
Geo.  2,  by  pleading  it  in  bar,  or 
taking  the  objection  at  the  trial, 
the  Court  would  not,  after  verdict 
for  the  plaintiff,  suffer  a  suggestion 
to  be  entered,  6r  stay  the  proceed- 
ings. .  Taylor  V.  Blaur,  3  T.^R. 
452;  1  Hut,  454,  n.  If  it  appear 
on  the  hce  of  the  declaration,  or 
it  is  admitted  on  the  part  of  the 
plaintiff,  or  shewn  by  affidavit, 
IXennard  v.  Jones,  4  T.  R.  495; 
Wellington  v.  Artert,  5  T.  R.  64 ; 
Melton  V.  Garment,  2  N.  R.  84; 
Anon,  2  Chitty  R.  395),  as  a  matter 
of  fact,  and  not  of  mere  inference, 
{Lowev.  LowCf  1  Bingh.  270;  8 
J.  B.  Moore,  220),  and  not  denied 


323 


IN   MICHAELMAS   TERM,   VIII.    GEO.    IV. 

to  the  plaintiff  to  grant  this  motion,  because  he  must 
proceed,  if  at  all,  with  the  certainty  of  losing  his  costs.     Cornforth 
We  think  the  justice  of  the  case  is,  that  a  stet  processus  * 

should  be  entered,  without  costs  on  either  side. 


I82r. 


LOWCOCK. 


Rule  accordingly. 


that  the  debt  is  under  forty  shil- 
lings, and  recoverable  in  an  infe- 
rior jurisdiction  {Eamet  v.  WU- 
Ikmuy  1  D.  &  R.  359)»  the  Coort 
will  stay  the  proceedings  as  be- 
neath its  dignity  (2  Inst.  210, 211; 
aComyns's  Rep.  713);  the  true 
sense  of  which  phrase  has  been 
said  to  be,  that  the  Court  will  take 
care  that  the  administration  of 
justice  is  not  made  a  heavy  op- 
pression, where  the  interest  is  so 
small  that  it  would  be  only  in- 
dulging vexation  and  passion  to 
give  the  relief.  (Per  Lord  Eldan, 
10  Ves.  551).  But  as  the  plaintiff 
cannot  sue  in  the  County  Court 
unless  the  whole  cause  of  action 
have  arisen  within  the  county,  and, 
it  is  said,  unless  the  defendant 
reside  there,  the  action  must  be 
brought  in  the  superior  Court, 
where  either  of  these  circumstances 
fails,  although  the  demand  be  for 
less  than  forty  shillings.  TiM  v. 
Woodwardy  6  T. R.  175;  Busby  y. 
Fearony  8  T.  R.  235.  In  the  latter 
case  this  Court  refused  to  inter- 
fere, on  the  ground  that  ike  plain* 
tiffs  resided  in  Middlesex,  whereas 
.  theActcreatingthe  inferior  Court, 


limits  its  jurisdiction  to  causes 
where  both  parties  reside  within 
the  district  But  where  the  cause 
0  action  arises  within  the  juris- 
diction of  an  inferior  Court,  create 
ed  by  the  common  law,  there 
appears  to  be  no  objection  to  pro- 
ceeding there  against  a  non-resi- 
dent defendant,  if  he  can  be  served 
with  process  within  the  jurisdic- 
tion, or  will  appear  gratis,  or  upon 
irregular  process.  The  non-resi- 
dence is,  however,  such  an  obstacle 
as  would  justify  the  plaintiff  in 
suing  in  the  Courts  at  Westmin- 
ster. The  latter  point  only  is 
settled  in  Welsh  v.  Ttoyte,  2  H. 
Bla.  29 ;  and  though  it  was  there 
stated,  arguendo,  that  an  action 
was  not  maintainable  in  the  Coun- 
ty Court  against  a  non-resident, 
the  references  by  no  means  sup- 
port the  position.  And  see  Bro. 
Abr.  Sumrncns^  pi.  22 ;    Wheeler  v. 

,Freeman,468;  Bro.Abr.  JR^- 

spanderf  pl.l2 ;  Jenk.  57,  pi.  7.  If 
an  action  be  brought  in  the  County 
Coart,  where  that  Court  has  no 
jurisdiction,  the  defendant  may 
have  a  prohibition  alter  judgment. 
F.N.B.42F. 
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An  affidavit 
of  debt,  on  an 
award  direct- 
ing money  to 
be  paid  by 
defendant  to 
plaintiff  upon 
demand,  not 

demand,  is 
insufficient. 


CASES    IN    TH£    KING  S    BENCH, 


Driver  v.  Hood. 

l^OMYN  had  obtained  a  rule,  calling  upon  the  plaintiff 
to  shew  cause,  why  the  bail-bond  executed  in  this  cause 
should  not  be  delivered  up  to  be  cancelled,  on  the  defend- 
ant's filing  common  bail,  and  why  the  plaintiff  or  his  attor- 
ney should  not  pay  the  costs  of  the  application ;  and  or- 
dering that  in  the  mean  time  proceedings  should  be  stay- 
ed. The  question  intended  to  be  agitated,  arose  upon  the 
a^Bidavit  to  hold  to  bail,  which  stated-^that  by  an  order  of 
Nisi  Prius,  all  matters  in  difference  between  the  parties 
in  a  cause  in  which  Hood  was  plaintiff,  and  J}rvctT  was 
defendant,-  were  referred  to  an  arbitrator ;  that  the  order 
of  Nisi  Prius  was  duly  made  a  rule  of  Court ;  that  the 
arbitrator  duly  made  his  award,whereby  he  awarded ''  that 
Hood  had  no  cause  of  action  against  Driver,  and  that  there 
were  no  damages  payable  from  Driver  to  Hood  in  respect 
of  the  matters  referred,  that  Driver  should  upon  receipt 
of  the  award,  pay  to  the  arbitrator's  attorneys  17/«  17^., 
the  costs  of  the  reference,  and  that  Hood  should  upon 
demand  repay  to  Driver  that  sum  ;*'  that  Driver  paid  the 
17/.  17s.  to  the  arbitrator's  attorneys;  that  Driver's 
costs  in  defending  the  cause  were  taxed  at  71.  7s.  &d., 
which  sum,  together  with  the  said  sum  of  17/.  17s., 
amounted  to  25/.  4s.^d. ;  and  that  Hood  was  justly  and 
truly  indebted  to  Driver  in  the  said  sum  of  25/.  45.  6d,, 
under  and  by  virtue  of  the  said  order,  rule  and  award. 


Chitty  shewed  cause.  The  objection  intended  to  be 
raised  against  this  affidavit  to  hold  to  bail,  is,  that  it 
does  not  allege  that  the  sum  of  17/.  17s.  was  demanded 
by  Driver  of  Hood.  Such  an  allegation  was  unne- 
cessary. It  was  not  requisite  to  make  any  demand, 
for  the  award  gave  Driver  an  immediate  and  perfect 
right  of  action  against  Hood  for  the  money,  which  was 
to  all  intents  and  purposes  money  paid  by  Driver  to  the 
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use  of  Hood:  and,  therefore,  it  was  not  requisite  to 
allege  any  demand  in  the  affidavit  of  debt.  There 
is  no  case  expressly  in  point  with  the  present ;  but  there 
are  decisions  similar  in  principle,  and  which  shew  this 
affidavit  to  be  sufficient.  In  Imlay  v.  Ellefsen  (a),  it 
was  held,  that  an  affidavit  of  debt  under  a  Judge's 
order,  disclosing  circumstances  which  shewed  that  the 
plaintiff  had  been  damnified  to  such  an  amount,  was 
sufficient,  although  it  improperly  stated  that  the  de- 
fendant was  indebted  to  that  amount,  and  disclosed  the 
special  circumstances.  Here,  the  affidavit  discloses 
circumstances  which  shew  that  Driver  was  damnified 
to  the  amount  sworn  to  be  due  to  him  from  Hood.  So, 
in  Jenkins  v.  Law(b),  it  was  held,  that  an  affidavit  of 
debt  ''  for  damages  awarded,  and  for  costs  and  expanses 
taxed  and  allowed,''  was  sufficiently  certain,  because 
the  Court  would  infer  that  the  award  and  taxation  were 
such  as  would  Support  the  action.  Here,  the  affidavit 
shews  that  money  was  awarded  under  the  order  of 
reference,  the  rule  of  Court  and  the  award,  and  alleges 
that  the  same  money  is  owing  by  virtue  of  the  said 
order,  rule  and  award. 

Comyn,  eontrct,  was  stopped  by  the  Court,  and, 

Per  Curiam. — ^The  award  made  the  money  payable 
upon  demand;  therefore,  a  demand  was  necessary  in  order 
to  give  the  plaintiff  a  right  of  action,  and  the  affidavit 
to  hold  to  bail  is  bad  for  not  alleging  such  a  demand. 
This  rule,  consequently,  must  be  made  absolute ;  but  the 
defendant  must  undertake  not  to  bring  any  action  for 
the  arrest. 

Rule  absolute  (c). 

(a)  2  East,  453.  SauDd.  33  ;  and  the  cases  collected 

(b)  1  Bos.  &  Pul.  365.  io  the  notes  (2)  and  (6)  there. 

(c)  And  see  Birks  ▼.  Trippet^  1 


326 


1827. 


In  an  action 
by  assignees 
of  a  bankrupt, 
if  the  defend- 
ant does  not 
give  notice 
to  dispute  the 
trading,  &c., 
he  cannot  dis- 

Snte  the  vali« 
ityofthe 
commission 
itself. 

Where  a 
commission 
stated  that 
"-4.  andk, 
^Arcr*,  being 
traders  ac- 
«cording  tothe 
provisions  of 
the  6  Geo,  4, 
c.  16  f  some 
time  since 
became  bank- 
nipts,  within 
the  intent  and 
meaning  of 
that  statute :'' 
— Held,  a  suf- 
ficient allega- 
tion that  the 
bankrupts  had 
traded,  and 
bad  committed 
an  act  of 
bankruptcy, 
since  the 
passing,  and 
within  the 
operation  of 
that  statute. 


CASES   IN   THE    KINGS   BENCH, 

Bernasconi  and  others,  surviying  assignees  of  A.  H. 
Chambers,  the  elder,  and  A.  H.  Chambers,  the 
younger,  bankrupts,  v.  The  Earl  of  Glengall. 

JLIECLARATION  in  assumpsit  by  plaintiffs  as  surviving 
assignees  of  the  estate  and  effects  of  the  bankrupts,  ''  ac- 
eording  to  the  force,  form,  and  effect  of  the  statute  made  and 
now  in  force  concerning  bankrupts"    The  first  count  was 
upon  a  bill  of  exchange,  dated  8th  November,  1826,  drawn 
on  defendant  by  John  Ebers,  payable  three  months  after 
date,   to  the  order    of    himself,    which  bill  defendant 
accepted  and  made  payable  when  due  at  George  Hicks's, 
20,  Somerset-street.    Averment,  that  Ebers  indorsed  the 
bill  to  plaintiffs,  and  that  at  maturity  the  bill  was  shewn 
and  presented  to  Hicks  for  payment,  and  dishonoured. 
Second  count  the  same,  only  omitting  th^  special  ac- 
ceptance, and  the  presentment  for  payment.    Third  and 
fourth  counts  similar  to  first  and  second,  but  on  another 
bill  of  exchange  for  100/.  of  the  same  date,  with  counts 
for  money  lent,  paid,  had  and  received,  and  on  an  account 
stated.     Plea,  non-assumpsit  and  issue  thereon.    At  the 
trial  before  Lord  Tenterden,  C.  J.,  at  the  adjourned  sit- 
tings, at  Westminster,  after  last  Trinity  term  (a),   the 
^case  on  the  part  of  the  plaintiffs  was  this : — ^the  com- 
mission of  bankrupt  against  the  Messrs.  Chambers  was 
put  in.      It  bore  date   19th  November,  1825,  and  re- 
cited that  ''  A.  C,  the  elder,  and  A.  C,  the  younger, 
bankers,  being  traders  according  to  the  provisions  of 

an  act  passed  in  the  6th  year  of  Geo.  4,  about • 

since  have  become  bankrupts,   within   the    intent  and 

meaning  of  the  said  statute.''    The  assignment  to  the . 

plaintiffs  was  then  put  in.     It  bore  date  '^  2d  February, 

one  thousand*eight  hundred  and  twenty 7  Geo.  4." 

Ebers,  the  drawer  and  indorser  of  the  bills,  proved  that  he 


(a)  Counsel  for  the  plaintiffs, 
Scarlett,  A.  G.,  and ;  for 


the  defendant,  Cumey  and  CMtty. 
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had  given  a  consideration  for  the  acceptance ;  and  upon  his 
cross  examination  stated  that  the  Messrs.  Chambershvid 
ceased  to  trade  as  bankers  so  long  ago  as  November,  1824. 
No  notice  had  been  given  on  the  part  of  the  defendant  to 
dispute  the  validity  of  any  of  the  proceedings  under  the 
commission ;  it  was  neverthdess  objected  by  the  de- 
fendant's counsel,  that  as  the  commission  described  the 
bankrupts  as  ''bankers"  only,  not  adding  the  words 
''dealers  and  chapmen,''  and  as  it  was  in  evidence  that 
they  had  ceased  to  be  ''  bankers,"  in  November,  1824, 
long  before  the  date  of  the  commission,  and  long  before 
the  act  of  pailiament,  under  the  authority  of  which  that 
commission  issued,  came  into  operation,  it  was  impossible 
that  there  could  have  been  either  a  trading,  or  an  act 
of  bankruptcy  by  the  Messrs.  Chambers,  whereon  to 
found  the  commission :  and  Maggs  v.  Hunt  (a),  was  cited 
as  an  authority  in  point.  It  was  further  contended,  that 
under  the  circumstances  above  mentioned,  it  was  not 
competent  for  the  plaintiffs  to  give  evidence  of  any  other 
trading  than  in  the  character  of  bankers ;  and  in  support 
of  that  position   Hale  v.  Small  (jb)  was  referred    to. 

(a)  4  Bing.  212,  where  it  was      issued  against  a  trader,  describing 
held,  that  as  the  General  Bank-     him  as  ''  a  dealer  in  cattle,  and 
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rupt  Act,  6  Geo.  4,  c  16,  which 
repealed  all  former  bankrupt  acts, 
came  into  operation  1st  Septem- 
ber, 1825,  a  commission  sued  out 
8th  September,  1825,  against  A. 
B,f  upon  an  act  of  bankruptcy 
committed  by  him  the  July  pre- 
ceding, could  not  be  supported. 

(fr)  8  Taunt.  730;  3  J.  B. 
Moore,  58,  where  it  was  held, 
that  if  a  bankrupt  be  described  in 
a  commission  as  a  dealer  in  cattle 
only,  evidence  cannot  be  adduced 
to  prove  that  he  was  a  dealer  in 
hops.  But  see  the  same  case  more 
fully  sUted ;  4  J.  B.  Moore,  415 ; 
2  Brod.  &  Bing.  25,  thiis :— Where 
a  commission   of  bankrupt  was 


Bernascomi 

V. 

Glekoall. 


seeking  his  trade  of  living  by 
buying  and  selling,"  without  the 
words  '^  dealer  and  chapman/' 
and  at  the  trial  of  an  action  of 
trespass  brought  by  him  against 
the  assignees  under  the  commis- 
sion, evidence  was  received  of  a 
dealing  in  hops,  and  a  verdict  was 
found  for  the  defendants  as  such 
assignees,  which  was  afterwards 
set  aside,  and  a  new  trial  granted, 
on  the  ground  that  it  might  ope- 
rate as  a  surprise  on  the  plaintiff: 
^-Held,  on  a  seeond  trial,  that 
such  evidence  was  properly  ad- 
mitted, as  the  words  *'  dealer  in 
cattle/*  were  descriptive  of  the 
person  only;   and   that  the  ge- 
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Lastly,  it  was  objected  that  as  the  assignment  bore  date 
in  eighteen  hundred  and  twenty,  and  the  commission  did 
V.  not  issue  till  1825,  the  former  could  have  no  connec- 

tion with  the  latter,  and  could  convey  no  authority  to 
the  plaintiffs  to  sue  as  assignees.  The  Lord  Chief  Jus- 
tice overruled  all  the  objections,  and  the  plaintiffs  had  a 
verdict,  with  liberty  for  the  defendant  to  move  to  enter  a 
nonsuit,  or  for  a  new  trial. 

Gumey  now  moved  accordingly,  relying  upon  the 
first  and  last  objections  taken  at  the  trial.  First,  the 
commission  is  bad.  It  describes  the  bankrupts  merely 
as  ^*  bankers,  being  traders  according  to  the  provisions 
of  the  6  Geo.  4,  c.  16 ;"  it  does  not  state  that  they 
traded  as  bankers,  since  that  act  came  into  operation ; 
nor  could  it,  for  the  fact  was  proved  to  be  otherwise ; 
therefore,  there  was  no  evidence  of  a  trading  under  that 
act.  Again,  it  states  that  the  bankrupts,  at  some  recent 
but  uncertain  period,  became  bankrupts  within  the  intent 
and  meaning  of  the  act ;  it  is  too  much  to  infer  from  so 
loose  a  statement  that  the  act  of  bankruptcy  was  com- 
mitted after  the  act  came  into  operation;  for  such  a  state- 
ment would  be  equally  well  borne  out  by  evidence  of 
acts  committed  by  the  parties,  such  as  would  have  ren- 
dered them  liable  to  be  made  bankrupts  under  the  new 
act,  years  before  it  came  into  operation :  therefore,  there 
viras  no  evidence  of  an  act  of  bankruptcy  within  that 
act.  Secondly,  the  assignment  is  a  nullity,  and  con- 
veyed no  title  to  the  plaintiffs  as  assignees.  It  was 
dated  in  1820,  and  therefore  could  not  possibly  apply 
to  a -commission  sued  out  in  1826.  [Lord  Tenterden, 
C.  J.     It  was  dated   in  eighteen  hundred  and  twenty 

oeral   statement  that  the  bank*  in  the  conwiiBsion  in  this  case, 

nipt  got  his    living  by   '^baying  ''being  traders   according  to  the 

and  selling/'    was  sufficient    to  provisions  of  the  statute,"  formed 

admit  evidence  of   any    trading  a  sufficiently  general  statement  to 

ivthatever.    Upon  the  same  prin-  render  evidence  of  any  species  of 

ciple  it  would  seem  that  the  words  trading  admissible. 
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— y  in  words  at  full  length,  with  a  blank  after  the 


word  *'  twenty ;"  which  is  not  inconsistent  with  the  date    Behji^scoki 


of  the  year  of  the  reign,  following,  7  Geo.  4.     Bayley  J.  »• 

The  title  of  the  plaintiffs  as  assignees  could  not  pro- 
perly be  brought  in  question;  they  had  acted  as  as- 
signees, and  the  bills  were  indorsed  to  them ;  they  had 
no  occasion  to  prove  themselyes  assignees  at  alL  Lord 
Tenierdeuj  C.  J.  The  defendant  gave  no  notice  to  dis- 
pute the  trading  or  the  act  of  bankruptcy,  pursuant  to 
the  '9(Hh  section  of  the  act,  he  was,  therefore,  not  en- 
titled to  call  upon  the  plaintiffs  to  prove  them].  That 
section  does  not  make  the  depositions  conclusive  evi- 
dence of  the  trading  and  act  of  bankruptcy,  as  the  » 
92d  sectiotf,  under  different  circumstances,  does ;  it  only 
provides  that  no  proof  shall  be  required ;  which  does  not 
preclude  the  defendant  from  disputing  the  validity  of  the 
commission  itself. 

Lord  TENTEkDEN,  C.  J. — ^The  90th  section  of  the 
act  provides,  that  unless  notice  of  an  intention  to  dispute 
the  trading,  8cc.,  be  given^  no  proof  of  them  shall  be 
required.  I  now  really  doubt  whether  I  was  right  in 
allowing  the  defendant's  counsel  to  shew  that  the  bank* 
rupts  had  ceased  to  trade  as  bankers  in  1824,  because 
the  intention  of  the  statute  seems  perfectly  plain,  to 
make  the  production  and  proof  of  the  commission  and 
assignment  sufficient  evidence  of  the  trading,  &c.,  where 
no  notice  of  an  intention  to  dispute  them  has  been  given. 
But  the  question  is,  whether,  looking  at  this  commission 
now,  the  Court  can  say  that  it  is  void.  It  is  a  com- 
mission under  the  great  seal,  and  it  recites  that  the 
parties  to  whom  it  applies,  became  bankrupts  within 
the  intent  and  meaning  of  the  General  Bankrupt  Act 
then  in  force.  Such  an  allegation  can  only  import  that 
they  committed  an  act  of  bankruptcy  since  the  passing 
of  that  act;  because  it  would  be  impossible  that  they 
should  so  become  bankrupts,  unless  that  had  been  the 
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case.  We  cannot  presume  the  fact  to  be  otherwisci 
Bernasconi  seeing  it,  as  we  do,  asserted  and  attested  by  the  affixing 
the  great  seal  to  the  commission ;  and  if  such  a  question 
can  be  raised  at  all,  the  proper  mode  of  raising  it  would 
be  by  an  application  to  the  Lord  Chancellor.  The  use  of 
the  word  ''  bankers "  only  in  the  commission,  without 
the  words  '^  dealers  and  chapmen,''  upon  which  an 
objection  has  been  founded,  presents  in  reality  no  diffi- 
culty at  all,  because  that  word  is  descriptive  not  of  the 
trade  of  the  bankrupts,  but  of  their  persons  merely. 
The  commission  is  awarded  against  them  as  **  being 
traders  according  to  the  provisions  of  the  statute," 
which  is  a  perfectly  sufficient  allegation  of  their  being 
traders  (a). 


Bayley,  J. — I  think  there  is  quite  enough  upon 
the  face  of  the  commission  to  shew  that  the  bank- 
rupts were  traders,  and  had  committed  an  act  of 
bankruptcy,  within  the  meaning  and  operation  of  the 
6  Geo.  4,  c.  16.  But,  at  all  events,  the  Lord  Chancellor, 
when  he  sealed  the  commissiqp,  must  have  been  satisfied 
of  that  fact,  and  we  cannot  enter  into  any  inquiry  upon 
the  subject. 


The  other  Judges  concurred. 


Rule  refused. 


{a)  Vide  ante,  327,  note  (ft). 


Greenway  v.  Fisher* 

Scire /act<w  to  revive  a  judgment.     Previously  to 

Easter  term,  1824,  which  began  on  the  5th  of  May,  the 

plaintiff  had  sued  the  defendant  in  an  action  of  trover. 

In  the  course  of  the  same  term  JB.  signs  judgment  against  A,  in  an 

action  of  trover: — Held,  that  the  judgment  is  a  debt  provable  under  the  commission, 
and  that  AJb  certificate  is  a  bar  to  a  tcirefadoM. 


After  the 
first  day  of 
term,  a  com- 
mission of 
bankrupt 
issues  against  A 
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On  the  13th  of  May,  a  commission  of  bankrupt  was  1827. 
sued  out  against  the  defendant,  under  which  he  afterwards 
obtained  his  certificate,  and  on  the  19th  of  May,  the 
plaintiff  obtained  judgment  in  the  action,  upon  which  he 
proceeded  by  scire  facias.  The  defendant  appeared  to 
the  scire  facias,  and  pleaded  his  bankruptcy  in  bar,  upon 
which  plea  the  plaintiff  joined  i^ue ;  and  at  the  trial 
a  Terdict  was  found  for  the  plaintiff,  with  liberty  to  the 
defendant  to  move  to  set  that  verdict  aside,  and  to  enter 
one  in  his  own  favour.  A  rule  nisi  was^fterwards  obtained 
accordingly,  against  which 

Scarlett,  A.  6.,  and  Chitty,  shewed  cause.  The  question 
is,  whether  the  judgment  obtained  by  the  plaintiff  against 
the  defendant  in  the  action  of  trover,  constituted  a  debt 
provable  under  the  commission  issued  against  the  latter, 
within  the  meaning  of  the  statute  6  Geo.  4,  c.  16,  s.  47  (a); 
because  if  it  did,  the  certificate  is  a  bar  to  this  action. 
The  only  ground  on  which  it  can  be  contended  that  the 
amount  for  which  the  judgment  was  recovered  was  a 
debt  provable  under  the  commission,  is,  that  the  judg- 
ment related  back  to  the  first  day  of  the  term  in  which 
it  was  signed,  and  must,  therefore^ ^be  considered  as 
having  been  signed  before  the  commission  issued.  Now, 
though  it  is  perhaps  too  late  to  dispute  that  the  judgment 
does  in  some  instances  relate  back  to  the  first  day  of  the 
term  in  which  it  is  signed,  still,  that  is  by  a  mere  fiction 
of  law,  which  is  never  permitted  to  alter  the  situation 
of  the  parties  with  respect  to  their  legal  rights,  or  to 
work  injustice.  Here  the  judgment,  in  fact,  was  signed 
on  the   19th  of  May,  and  the  commission  issued  on 

(a)  Which  provides, ''that every  ted  to  prove  the  same,  and  be  a 

person  with  whom  any  bankrupt  creditor  under  such  commission, 

shall  haye  really  and  ban^  fidt  con-  as  if  no  such  act  of  bankruptcy  had 

tracted  any  debt  or  demand,  before  been  committed  ;   provided  snch 

the    issuing    of  the    commission  person  had  not,  at  the  time  the 

against  him,  shall,  notwithstanding  same  was  contracted,  notice  of  any 

any  prior  act  of  bankruptcy  com*  act  of  bankruptcy  by  such  bank- 

mitted  by  such  bankrupt,  be  admit  rupt  committed." 
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the  I3th ;  the  commrssion,  therefore^  in  reality  had  the 
priority,  and  the  judgment  did  not  constitute  a  debt 
provable  under  it.  Ex  parte  Birch  (a)  will  probably  be 
relied  on  by  ^e  other  side.  It  was  there  held  that  a- 
judgment  for  damages  and  costs  in  assumpsit,  was  a  debt 
contracted  within  the  meaning  of  the  46  Geo.  3,  c.  136, 
8.  2  (b),  and  provable  under  a  bankrupt's  commission, 
though  final  judgment  was  not  entered  up  until  after  the 
commission  issued.  But  there  the  judgment  was  in 
assumpsit;  here  it4sinfor^;  a  most  important  distinction; 
and  that  decision  with  respect  to  a  judgment  in  assumpsit 
cannot  be  cited  as  an  authority  for  a  similar  decision 
with  respect  to  a  judgment  in  tort  (c).  In  Buss  v,  Gil-- 


(a)  7  D.  &  R.436  ;  4  B.  &  C. 
880. 

(6)  Which  providesy  "that  in 
all  cases  of  commissions  of  bank- 
ruptcy,  all  and  every  person  with 
whom  the  bankrupt  shall  have 
really  and  bondjide  contracted  any 
debt  before  the  date  and  suing 
forth  of  such  commission,  which, 
if  contracted  before  any  act  of 
bankruptcy  committed^ighthave 
been  proved  under  such  com- 
mission, shall,  notwithstanding 
any  prior  act  of  bankraptcy  may 
have  been  committed  by  the 
bankrupt,  be  admitted  to  prove 
such  debt,  and  to  stand  and  be  a 
creditor  under  such  commission 
to  all  intents  and  purposes  what- 
ever, in  like  manner  as  if  no 
such  prior  act  of  bankruptcy  had 
been  committed  by  such  bank- 
rupt." 

(c)  But  see  Robinson  r*  VaU^ 
4  D.&  R.  430 ;  2  B.  &  C.  762. 
There  plaintiff  recovered  damages 
and  costs  against  defendant  in  an 
action  of  trespatty  and  signed  final 
judgment  on  the  29th  January. 
On  the  23d  of  that  month  defend- 
ant committed  an   act  of  bank- 


ruptcy, and  a  commission  issued 
against  him  on  the  31st  of  the 
same  month,  and  on  the  3rd 
May,  he  obtained  his  certifi- 
cate. It  was  held,  that  the  da- 
mages and  costs  were  a  h<mA 
fide  debt  within  the  meaning  of 
46  Geo.  3,  c.  135,  s.  2,  and 
provable  under  defendant's  com- 
mission; and  he  having  been  taken 
on  a  CO.  aa.  for  the  damages  and 
costs,  the  court  discharged  him  out 
of  custody.  There,  the  judgment 
was  signed  before  the  commission 
issued,  but  after  the  act  of  bank- 
ruptcy was  committed;  here  the 
judgment  was  signed  after  the 
commission  issued,  as  well,  of 
course,  as  after  the  act  of  bank- 
ruptcy was  committed.  The  court 
were  clearly  of  opinion  that  a 
judgment,  even  in  an  action  of 
tort,  is  a  debt  within  the  meaning 
of  the  statute,  and  provable  under 
the  defendant's  commissioD,  al- 
though the  final  judgment  be  not 
signed  until  after  the  act  of  bank- 
ruptcy committed.  And  the 
grounds  of  that  opinion  were 
explained  by  Bayley^  J.,  who 
said,  "  the  judgment  was  the  con^* 


IN   MICHAELMAS   TERM,    VIII.    GEO.    IV.  333 

bert  (a),  it  was  held,  that  a  debt  due  on  a  judgment,  signed  1837. 
in  an  action  for  damages,  after  the  act  of  bankruptcy  GbeenwIt 
committed  by  the  defendant,  and  a  commission  issued  _  v- 
thereon,  was  not  discharged  by  the  certificate,  though  the 
verdict  was  obtained  before  the  bankruptcy;  and  in  ex 
parte  Charles  (b),  that  where  a  defendant  committed  an 
act  of  bankruptcy,  between  the  time  of  a  verdict  in  case 
for  a  breach  of  promise  of  marriage,  and  final  judgment, 
the  damages  wei^  not  a  proTable  debt  [Bayl^,  J. 
That  case  does  not  bear  upon  the  present.  The  real 
point  there  decided  was  this : — The  plaintiff  had  reco- 
vered more  than  100/.  damages  in  an  action  for  a  breach 
of  promise  of  marriage.  Between  verdict  and  judgment, 
the  defendant  committed  an  act  of  bankruptcy.  It  was 
held  that  the  debt  due  upon  the  judgment,  after  it  was 
entered  up,  was  not  a  good  petitioning  creditor's  debt 
whereon  to  found  a  commission  s^ainst  the  defendant. 
Besides,  the  dates  in  that  case  were  materially  different 
from  those  in  the  present;  for  the  verdict  was  on  the 
5th  of  December,  the  act  of  bankruptcy  on  the  26th 
of  December,  and  the  judgment  was  not  entered  up 
until  the  31st  of  January,  far  in  the  ensuing  term.]  In 
the  very  recent  case  of  Bire  v.  Moreau  (c),  the  de- 
fendant obtained  a  verdict  in  July.  A  commission  of 
bankrupt  issued  against  the  plaintiff  in  August.    Judg^ 

sequence  of  a  tort  committed  by  ▼.  Wkite,  7  Price  209,  where  in 
the  bankrupt   before  the  act  of  an  action  for  damages,  on  a  tort, ' 
bankmptcy ,  and  therefore  the  debt  a  verdict  was  taken  subject  to  the 
by  relation  back  to  the  cause  of  award  of  an  arbitrator,  and  the  de- 
action,  was  a  debt  existing  previous  fendant  became  bankrupt  between 
to  the  date  of  the  act  of  bank-  the  ^verdict  and  the  making  an 
ruptcy  and  commission.    As  such  &ward ;  it  was  held  that  execution 
it  was  clearly  provable  within  the  could  not  be  sued  out  on  the  judg- 
meaning  of  the  statute,  the  object  ment,  either  for  the  damages  or 
of  which  was  to  protect  the  bank-  costs,  because  the  plaintiff  might 
rupt's  estate  against  the  proof  of  have  proved  the  damages  recoyer- 
dishonest    or    fictitious    claims,  ed,  under  the  commission.     ^ 
between  the   date  of  the  act  of  (a)2M.  &S.70. 
bankruptcy,  and  the  suing  forth  of  (6)  14  East,  197. 
the  commission."    Spj  in  Bmton  (c)  4  Bingh.  57. 
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ment  was  obtained  against  him,  and  a  certificate  nnder 
the  commission  for  him,  in  the  following  Michaelmas 
ferm.  And  it  was  held  that  he  was  liable  to  an  execution 
for  the  costs,  notwithstanding  the  6  Geo.  4,  c.  10, 
s.  56  (a). 


[Bayl^,  J.  That  was  a  very  different  case  from  the 
present*  The  question  there  was  respecting  the  costs 
only,  and  turned  upon  a  different  clause  of  the  act  of 
parliament(ft)]. 

Campbell,  eontri,  was  stopped  by  the  Court. 

Lord  Tenderden,  C.  J. — I  am  decidedly  of  opinion 
that  we  ought  to  make  this  rule  absolute.  At  common 
law,  every  judgment  has  relation  back  to  the  first  day 
of  the  term  in  which  it  is  entered  up.  The  rule  applies 
in  the  present  case,  and  its  application  to  the  present 


(a)  Which  provides,  <<that  if 
any  bankrupt  shall,  before  the  is-^ 
suing  the  commissioD,  have  con- 
tracted any  debt  payable  upon  a 
contingency  which  shall  not  have 
happened  before  the  issuing  of 
such  comthission,  the  person  with 
whom  such  debt  has  been  con- 
tracted may,  if  he  think  fit,  apply 
to  the  commissioners  to  set  a  value 
upon  such  debt,  and  the  com- 
missioners are  hereby  required  to 
ascertain  the  value  thereof,  and  to 
admit  such  person  to  prove  the 
amount  so  ascertained,  and  to 
receive  dividends  thereon;  t>r,  if 
such  value  shall  not  be  so  ascer^ 
tained  before  the  contingency  shall 
have  happened,  then  such  person 
may,  after  such  contingency  shall 
have  happened,  prove  in  respect 
of  such  debt,  and  receive  dividends 
with  the  other  creditors,  not  dis- 


turbing any  former  dividends; 
provided  such  person  had  no^ 
when  such  debt  was  contracted, 
notice  of  any  act  of  bankruptcy 
by  such  bankrupt  committed.'' 

(6)  Sect.  58,  which  provides, 
*^  that  if  any  plaintiff,  in  any  ac- 
tion at  law,  or  suit  in  equity,  or 
petitioner  in  bankruptcy  or  lunacy, 
shall  have  obtained  any  Judgment, 
decree,  or  order,  against  any  per- 
son who  shall  thereafter  become 
bankrupt,  for  any  debt  or  demand 
in  respect  of  which  such  plaintiff 
or  petitioner  shall  prove  under  the 
commission,  such  plaintiff'or  peti- 
tioner shall  also  be  entitled  to 
prove  for  the  costs  which  he  shall 
have  incurred  in  obtaining  tlie 
same,  although  such  costs  shall  not 
have  been  taxed  at  the  time  of  the 
bankruptcy/' 
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case  will  work  no  injustice,  because  though  the  effect        ^8^7- 

of  it  is,  that  the  defendant's  certificate  is  a  bar  to  this  Gbeenvat 
action,  the  plaintiff  may  prove  his  debt  under  the  com-  ^' 

mission. 

Batlet,  J. — I  think  it  is  impossible  to  distinguish 
this  case  in  principle  from  that  of  Ex  parte  Birch,  and  I 
am  quite  satisfied  of  the  propriety  of  that  decision. 

The  other  Judges  concurred. 

Rule  absolute  for  entering  a  verdict  for 
the  defendant. 


Fletchebj^  Heath  and  others. 

This  was  ai/action  of  troVer  for  twenty  bales  of  silk,      ^,  p^^ 

and  twenty  warrants  for  the  delivery  of  the  same.     Plea,  c^Jased  and 

.,  ,  .  1  At         .1         1      »       t        paid  for  East 

not  gmlty,  and  issue  thereon.    At  the  tnal  at  the  London  India  silks, 

sittings,  before  the  Lord  Chief  Justice  (a),  the  jury  found  fo^^^j^jjj 

a  verdict  for  the  plaintiff,  subject  to  the  opinion  of  the  sent  to  B.^his 

Court  upon  the  following  case.  J™^Y^  ^^^^^ 

In  February,  1826,  John  Billinge,  a  silk  broker,  pur-  their  value, 

chased  for  the  plaintiff  twenty-four  bales  of  silk,  lying  in  jg.^  which^B. 

the  warehouse  of  the  East  India  Company.    The  plaintiff  accepted.  B. 

paid  for  the  silks  when  due,  and  received  twenty-four  war-  his  accept- 

rants  for  the  delivery  of  them  in  the  usual  form.     On  the  5°^^^^^ 

7th  June,  1825,  the  plaintiff  sent  the  twenty-four  warrants  ceifed  from 

^.  the  accept- 
(o)  Counsel    for  the  plaintiff,      for  the  defendants,  Gvmey,  and  ancesof^.to 
Denman,   C.  S.,  and  Campbell;      Reader.  nearly  the 

same  amount, 
for  the  purpose  of  taking  up  his  own  acceptances,  hut  which  he  applied  to  his  own  use, 
and  afterwards  pledged  the  warrants  with  C.  In  trover  for  the  warrants  by  A.  against 
C. : — Held,  that  by  sect.  8,  of  0  Geo,  4,  c  94,  B.  not  having  paid  his  own  acceptances, 
had  no  lien  upon  the  warrants  which  he  could  transfer  to  C- ;  and  that  therefore  C.  had 
no  right  to  detain  them  as  against  A, 
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1827.        to  Biilinge,  inclosed  in  a  letter,  of  which  the  folloiring 
jgjM«jHEB     is  a  copy. 


HfATH. 


'^  London,  7th  June,  1825.  Mr.  John  Biilinge.  I  ipr 
close  you  24  East  India  warrants  of  silk,  with  a  statement 
of  costs,  amounting  to  3761/.  I3««  7d.  Upon  these  I 
have  drawn  upon  you  two  bills,  15002.,  janfl  l^^OL  10#., 
at  three  months'  date  from  the  6th  instant,  which  pleape 
to  accept  to  stand  against  the  proceeds  of  said  ^ilk  whfQ 
sold.    M.Fletcher:'  , 

Biilinge  accepted  the  two  bills  above  mentioned, 
amounting  to  3050/.  lOs.,  and  returned  them  to  tl^e 
plaintiffs.  Biilinge  could  not  sell  any  of  the  silks  Vefo^ 
the  bills  became  due.  The  plaintiff  promised, to  provide 
funds  to  pay  the  bills,  but  a  few  days  before  they  fell 
due,  he  said  to  Biilinge  that  it  would  be  inconveniefit 
for  him  to  do  so ;  that  Biilinge  'should  draw  bills  upon 
him  which  he  would  accept ;  and  that  Biilinge  should 
get  them  discounted  and  pay  his  own  acceptances.  In 
consequence,  Biilinge  drew  upon  the  plaintiff  four  bills  of 
exchange  payable  to  his  own  order,  one  dated  3d  Sep- 
tember, 1825,  for  600/.  at  two  months ;  another  of  the 
same  date  for  638/.  at  three  months ;  another  dated  8th 
September,  1825,  for  700/.  at  three  months;  another 
dated  9th  September,  1825,  for  700/.  at  four  monUis, 
amounting  in  the  aggregate  to  2638/.  These  bills  wene 
accepted  by  the  plaintiff  and  delivered  to  Biilinge,  who 
promised  to  get  them  discounted,  and  to  take  up  his  own 
acceptances.  On  the  5th  September  he  discounted  the 
bill  for  638/.,  but  on  the  9th  September,  when  his  afore* 
said  acceptances  became  due,  and  were  paid  as  after 
mentioned,  he  had  not  discounted  any  of  the  others. 
On  that  day  he  went  to  the  counting-house  of  the  de« 
fendants,  shewed  them  the  plaintiff's  letter  of  the  7tb 
June,  and  asked  to  borrow  3,000/.  upon  the  security  of  the 
warrants,  to  enable  him  to  pay  his  said  acceptances.    He 
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did  not  mention  to  the  defenduits  the  la«t  mentioned        le^r. 
bills  so  accepted  by  the  plaintiff.    The  defendants  ad-     „-^-*^' 
Tanced  him  3000/.  on  the  credit  of  the  warrants,  which  ». 

he  left  with  them,  together  with  the  aforesaid  letter  of  the  Hbats. 
7th  Jnne,  1825.  This  money  he  immediately  paid  into 
his  banker's,  where  his  acceptances  were  made  payable, 
and  without  it  the  bankers  had  not  funds  tp  pay  them. 
In  this  manner  the  acceptances  were  paid  on  that  day. 
When  Billinge  borrowed  the  3,000/.,  and  left  the  war- 
rants with  the  defendants,  he  had  not  paid  any  of  his 
acceptances.  Billinge  had  no  authority  from  the  plaintiff 
to  borrow  the  said  sum  of  3000/.  from  the  defendants. 
On  the  26th  September,  Billinge  carried  to  the  de- 
fendants, bills  for  3366/.,  desiring  them  to  discount  those 
bills  for  him,  to  repay  themselves  the  3,000/.  they  had 
advanced  to  him  and  interest,  and  to  pay  him  the  balance. 
They  did  so,  and  paid  him  a  balance  for  269/.  79.  Id. 
All  the  bills  accepted  by  the  plaintiff,  Billinge  dis- 
counted, and  applied  the  proceeds  to  his  own  use,  but 
carrying  the  amount  to  the  plaintiff's  credit  in  their 
account  current.  He  sold  one  bale  of  the  silk  on  the 
12th  September,  and  three  more  on  the  2d  NoTember. 
The  defendants  gave  him  up  the  four  warrants,  and  have 
retained  the  others  in  their  possession.  Billinge  did  not 
pay  the  proceeds  of  the  four  bales,  which  he  sold  to  the 
plaintiff,  but  he  credited  his  account  with  the  amount. 
The  plaintiff  paid  all  the  bills  accepted  by  him  as  they 
became  due.  On  the  10th  October,  1826,  Billinge  drew 
upon  the  plaintiff  another  bill  of  exchange,  payable  to 
his  own  order  for  400/.,  at  three  months,  which  was  also 
accepted  by  the  plaintiff,  and  which  Billinge  applied  to 
his  own  use.  A  third  set  of  bills  was  drawn  by  the 
plaintiff  on  Billinge,  and  accepted  by  him ;  one  dated 
1st  December,  1826,  for  700/.  at  three  months ;  another 
dated  8tfa  December,  1825,  for  800/.  at  three  months ; 
another  dated  29th  December,  1825,  for  500/.  at  three 

VOL.  I.'  z 
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j|^      months ;  and  another  dated  2d  January,  19Q6,  fcl"60W. 
FtETCHER     ^^  three  months.     Billinge  stopped  payment  on  the  17th 
V*  January,  1286,  and  a  commission  of  bankrupt  was  soon 

issued  against  him.  Till  then,  the  plaintiff  knew  nothing 
of  Billinge* s  having  borrowed  money  from  the  defendants ; 
or  having  deposited  the  warrants  with  them.  BilHnge, 
when  he  stopped  payment,  was,  and  still  is,  indebted 
to  the  plaintiff  in  the  sum  of  494/.  The  plaintiff  ne- 
gotiated the  third  set  of  bills  accepted  by  Billiuge, 
but  he  took  them  up  when  due,  and  they  have  been 
no  charge  upon  Billinge*$  estate.  Billinge  was  not 
indebted  to  the  defendants  when  he  deposited  the  ynct^ 
rants  with  them,  but  he  was  indebted  to  them  wiien  he 
stopped  payment  to  the  amount  of  4000/.  and  up#atds. 
The  bills  for  3366/.,  delivered  by  Billinge  to  the  de- 
fendants on  the  26th  September,  produced  to  the  de- 
fendants 2327/.  Some  of  them  were  dishonoured,  and 
remain  in  their  hands,  making  a  deficit  of  1039/.  be- 
sides interest.  Before  the  commencement  of  the  action, 
the  warrants  were  demanded  on  behalf  of  the  plaintiff 
from  the  defendants,  who  refused  to  deliver  them  up, 
claiming  a  lien  upon  them  for  the  balance  due  to  them 
from  Billinge. 

The  questions  for  the  opinion  of  the  Court,  are,  first, 
whether  the  defendaxlts  haVe  any  lien  upon  the'  war- 
rants ;  and,  secondly,  if  they  have  any,  to  what  amount? 
The  verdict  to  stand,  or  a  nonsuit  to  be  entered,  as  the 
Court  shall  direct.  If  the  verdict  is  to  stand,  the  same 
to  be  for  the  amount  of  the  damages  in  the  declara- 
tion, to  be  reduced  to  one  shilling  on  delivery  by  the 
defendants  of  the  warrants,  or  payment  of  the  net  price 
raised  by  the  sale  of  such  of  them  as  shall  be  previously 
sold  .by  the  defendants,  with  the  cousen,t  of  the  plaintifi. 

Campbell^  for  the  plaintiff.  Hret,  the  defendants  had 
no  lien  whatever  upon  the  warrants:  secondly,  if  they 
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had  aayv  ^  moot,  it  extencbd  only  to  th«  «ojai\9^ 
412/.  IO4.1  the  difference  between  Billinge^s  acceptances 
for  3050/*  10<.,.  and  the  plaintiff's  acceptances  for  2638/., 
the  latter  of  which  were  given  for  the  purpose  of  taking 
np  the  fomer,  thmigh  they  were  not  so  applied.  Th^ 
justice  of  the  case  is  clearly  ipirith  the  plaintiff,  for  he 
had  bought  and  paid  for  the  silks,  and  they  were  afier* 
wards  pledged  by  hia  agent  without  his  knowledge  or 
authority;  but  it  ia  to  be  contended  that  the  law  of  the 
case  is  wsth  the  defendants,  and  the  late  statute  of  6  Geo* 
4>.,c.  94^  s.  6,.  is  to  be  relied  upon  as  furnishing  that 
law.'  The  object  of  that  section,  as  stated  m  the.  margin 
of  thd  printed  act,,  is  to  define  **  what  interest  persons 
aoospting  and  taking  goods,  &c.,  in  pledge  fix)m  un* 
knowa  ageata  may  acquire,"  and  the  enactment  of  it  ia 
this : — *'  that  it  shall  be  lawful  for  any  person  to  accept 
and  take  any  such  (a),  goods,  wares,  or  merchandize,  or 
any  such  document  (£),  in  deposit  or  pledge  fiom  any 
factor  or  agent,  notwithstanding  such  person  shall  have 
notice  that  the  person  making  such  deposit  or  pledge 
is  a  factor  or  agent ;  .but  in  that  case,  such  person  shall 
aoquira  no  fiirthei^or  other  right,  title,  or  interest  in,  or 
upon^  or  to  the  said  goods,  wares,  or  merchandize,  or 
document  for  the  delivery  thereof,  Aan  was.  possessed,' 
or.  could  or  might  have  been  enforced  by  the  factor  or 
agent,  at  the  time  of  such  deposit  or  pledge  as  a  security ; 
bat  such  person  shall  and  may  acquire,  possess'  and 
enforce  such  right,,  title,*  or  interest  as  was  possessed 
and  might  have  been  enforced  by  such^  &ctor,  or  agent,, 
at  the  time  of  such  deposit  or  pledge."    The  defisudants^ 


3^ 


Ueatk. 


(a)  i.  e*  Goodi,  wares,  or  mer-  . 
chandixe,  eotrusted  to  any  person 
for  the  purpose  of  consignment  or 
of  side,  and  shipped  by  sudi  per^ 
SOB  in.  his  ofvm  name,  ot goods, 
waref,  or  merchandize,  shipped 
by  one  person    in  the  name  of 


another;  pect.  1. 

(6)  i.  e.  Any  bill  of  lading,  India 
warranty  dock  warrant,  warehouse 
keeper's*  certificate,  wharfinger's 
certificate,  or  .warrant,  or  onfer 
for  delivery  of  goods ;  sect  2. 
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«^-Hi>T^         therefore,  could  acquire  no  further  right  or  title  to  ttie 
VH^vn^       warrants  by  the  pledge  made  of  them  by  Billinge,  than 
'  /«il  BiiUnge  himself  possessed  or  might  have  enforced;  and 

Heath.  ^^^  ^^  simple  quesition  is,  what  right  or  title  to  tKe 
warrants  did  Billinge  possess,  or  could  he  have  enforced, 
^6n  the  lOth  September,  when  he  pledged  them  to  the 
^defendants  ?  It  is  confidently  submitted  that  he  had  at 
that  time  no  right  or  title  to,  or  in  the  mdte  generally 
accepted  term,  no  lieii  whatever  upon,  the  warrants*  He 
had  advanced  no  mbney  upon  them,  he  had  merely  ac- 
cepted bills  to  the  amount  of  3050/.  lOsI,  against  the 
proceeds  of  the  silks ;  and  the  plaintiff  had  subsequently 
accepted  bills  to  the  amount  of  2S38/.  for  the  purpose  of 
taking  up  Bitlinge^s  bills:  so  that  the  utmost  extent 
of  Blllinge^B  lien,  under  any  circumstances,  was  412/.  lOf. 
the  difference  between  the  two  sets  of  bills.  But  even 
that,  if  it  had  once  existed,  was  gone  before  the  pledge 
was  made ;  because  Billinge  did  not  take  up  his  own 
acceptances  with  the  plaintiff's  bills,  but  on  the  contrary 
discounted  one  of  the  latter,'  a  bill  of  638/.,  and  applied 
the  money  to  his  own  usie ;  so  that  his  claim  for  the 
412/.  lOs.  was  at  an  end,  and  the  plaintiff  had  a  counter 
claim  upon'  him  for  226/.  10«.  upon  that  part  of  the 
^  transaction.  But,  even  supposing  that  Bittihge  had  on 
the  1 0th  September  a  lien  upon  the  warrants  to  the 
amount  of  412/.  IO5.,  which  lien  he  on  that  day  trans- 
ferred to  the  defendants  by  pledging  the  warrants  to 
them,  still  the  subsequent  transaction  of  ithe  26th  of 
'  September  discharged  that  lien,  both  as  against  the 
defendants  and  Billinge ;  for  on  that  dky  Billinge  repaid 
the  defendants  the  300/.  which  they  had  advanced  upon 
the  security  of  the  warrants,  and  the  plaintiff  might  then 
instantly  have  insisted  upon  the  warrants  being  delivered 
up  to  him.  It  is  true  that  the  defendants  received^back 
their  original  loan  of  3000/..  by  means  of  discounting 
other  bihrf  for  Billinge  of  a  latg^  aiiidunt^  tihA^  paying 
htm  tfi«  batenee ;  but  4«t  was  il0(ra  fvesh^oiuyiOii  fiiceount 
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•^f  jttie  ji9rerrant3'j  that  wa^  an  actual  sale  of  thq9^  bil|s         I827. 


Vmrmtzu 


hyBillingtiJO  the  defendants;   and  though  some  of  those       

'  bills  were  Afterwards  dishonoured,  that  circumstance  did        •  «•  •  ^ 
;i|Ot  affect  the  plaintijf;  it  only  constituted  a  new  dcjlj^t  . ,  :  ' 

between  the  defendants  and  Billinge.  But  even  going 
9ue  step  fi^rther,  yid  assuming  that  tlie  original  lien  sub- 
sisted, notwithstanding  the  transaction  of.  the  26tb  of 
September,  still  it  was  entirely  extinguished  by  what  took 
place  between  Billinge  and  the  plaintiff  in  the  following 
December,*  for  the  plaintiff  then  drew  bills  upon  Billinge 
to  the  amount  of  2000/.,  which  Billinge  accepted,  and 
he  shortly  afterwards  stopped  payment,  being  indebted 
to  the  plaintiff  in  the  sum  pf  494/.  Looking  at  these 
facts  altogether,  can  it  be  contended  that  such  a  pledge 
made  by  an  agent  ought  to  be  binding  upon  his  prin- 
cipal? Surely  not;  the  most  grievous  injustice  would 
result  fipom  such  a  decision.  It  is  submitted,  therefore, 
first,  that  the  defendants  have  no  lien  at  all  upon  the 
warrants ;  and,  secondly,  at  all  events,  that  they  have  a 
lien  only  to  the  extent  of  412/.  IO5.,  the  claim  which 
Billinge  is  supposed  to  have  had  upon  the  plaintiff  at 
the  period  of .  the  pledge.  In  either  view  of  the  case 
the  plaintiff  is  entitled  to  recover  In  the  first,  because 
thpn  there  is  no  defence  to  the  action.  In  the  second,  for 
two  reasons : — ^first,  because  the  defendants  have  detained 
property  far  exceeding  in  value  the  amount  of  their  lien, 
and  have .  thereby  been  guilty  of  a  conversion  of  the 
surplus;  and,  secondly,  because  they  have  varied  the 
ground  upon  which  they  claimed  to  retain  that  property; 
for  their  first  claim  was  in  respect  of  a  debt  owing  by 
the  plaintiff,  and  their  present  claim  is  in  respect  of  a 
debt  owing  by  Billinge  :  and  that  is  a  waiver  of  the  lien 
in  totql     Boardman  v.  Sill  (a). 

Aeader,  contra.    First,  t^e  .defendants  have  not  waiyed 
their  lien^  be  the  extent  of  that  lieo  what  it  pii^y.    .^le 
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ihkr.       ^rineiple  laid  down  by  Loid  Mlgnbanm^rm  Boarimmyi 

J^*^^      Sill  ctnaot  be  impugned  ;  nor  need  it  <m  the  patt  of  the 

V.         pveeent  defendants.    The  point  there^eoided  was,  that  if 

Heath.      ^  person^  having  a  lien  upon  goods  for  n^arehoose  renti 

when  they  are  demanded  of  him,  claima  to  retain  them  apen 

k  different  ground,  (in  that  case,  th}t  the  goods  imm 

his  <mn  property,)  and  does  not  uutke  an^.  mentum  ofthi 

Hen,    trover  may  be  maintained  against  him,  withont 

evidence  of  a  tender  having  been  made  to  him  in  reapeet 

of  his  lien.    It  requires  no  argument  to  shew  how  widely 

and  essentially  that  case  differs  from  the  present;  ihe 

mere  statement  of  it  is  enough  todismiss  the  point  raised 

upon  it.    Secondly,  it  is  perfectly  immaterial^  so  ftr  as 

the  maintenance  of  tbe  action  is  conqeraed,  to  what 

extent  tbe  defendant's  lien  prevailed.    If  tbey  have  any 

lienat  all,  however  limited,  that  is  a  good  anaweritothis 

action,  because  the  plaintiff  has  made  no  tender  in  re* 

apect  of  that  lien,  whidi  he  was  bound  to  do.    'Pmi^ 

thirdly,  which  is  indeed  the  only  point  in  -tkeoase,  had 

the  defendants  any  lien.at  aU  ?    If  they  had,  the:  plaintiff 

must  be  nonsuited ;  and  that  they  had,*  a  short  renew 

of  the  facts  will  cleaily  and .  satisfactorily  establish.    It 

has  been  said  that  the  justioe  of  the  case  ia  with  the 

plaintiff,  beoauae  he  bought  and  paid  for  goods  which 

were  afferwaids  pledged  by  his  agent,  without  his  knsiw* 

ledge  or  authority;   but  it  is  at  least  equa%  witli  the 

defendants,  for  they  have  advanced  their  m<mey  6a«i  Jid$ 

upon  the  faith  of  a  security,  which  is  now  attempted  te 

be'  wrested  from   them,   without   repajring  them  their 

advances.     The  language  used  by  the  plaintiff  in  his 

letter  to  Billmge  of  the  7th  of  Jum,  clearly  shews  thai  bf 

intended  to*  give  BilUnge  a  lieu  upon  the  warranis,  and 

that  ben  waa,  under  the  ijiew  law,  transferBable  by  iU^ 

lingeU)  the  xleibndanta.    He  says,  '^  I  inclose  you  twenty^ 

finuri  warmnts  of  silks,  ^pot^nohich  I  hav«  drawn'  hiUi» 

wlvbchrpleaee  to  aice^,;to  stand  agaimt  ihi  proc4e4$*^ 

the  silk  when  sold.*'    The  plaintiff>  iherefeo^^  ,(»i}9)essly 
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cbsrged  the  wurants  with  the  amount  of  the  bilk  yMtk  ^^' 
he  then  drew,  and  BiUmge  pledged  them,  so  charged  to  f^^|^^ 
flie  defendants;  which  bylaw  he  was  entitled  todo.  The  ^  «• 
defmdantsi  in  accepting  the  warrants,  acted  perfectly 
iHrnAJidef  for  they  had  no  reason  throughout  the  tianBao- 
tkm  to  entertain  any  suspicion  of  Billuige;  they  trusted 
the  plaintiff,  not  BilUnge:  they  adyanced  their  money 
upon  the  plaintiff's  security,  and  the  law  transferred  to 
them  the  same  lien  upon  the  warrants  as  Biilinge  pos- 
sessed at  the  time;  Then  what  lien  did  BiUinge  then 
possess  ?  The  pledge  was  on  the  10th  of  September* 
BiUmge*8  acceptances  fell  due  on  the  9th«  On  the  Sth^  the 
plaintiff  ga^e  him  fresh  billsy  which  1^  a  balance  of 
412/.  lOt.  due  to  BiUmge;  and,  therefore,  to  that  eKtent 
at  least,  BilUnge  had  a  lien,  which  he  was  capable  of 
transferring  to  the  defendants.  Then  it  is  in^ssible 
for  the  plaintiff  to  maintain  this  action,  because  he  has 
omitted  to  tender  to  the  def<mdantathat  sum  of  412/.  10«. 
The  defendants  did  not  waive  th^  lien  by  discounting 
the  second  set  of  bills  for  Biilinge ;  for  that  was  not  a 
sale  of  those  biUs  by  Biilinge  to  them,  but  a  new  loan 
upon  the  old  security;  and  as  those  biUs  were  never 
paid,  they  could  have  no  effect  in  altering  the  relative 
claims  and  liabilities  of  the  parties*  It  is  said  the  war* 
runts  mi^t  at  that  time  have  been  demanded  back  by 
the  plamtiff ;  but  if  they  might,  they  never  in  fact  were 
so ;  they  were  left  by  him  in  the  hands  of  the  defendants 
as  contfuuio^  securities,  and  the  possession  of  them  never 
having  been  giyen  up,  the  lien  upon  them  never  waa 
extinguished*  The  subsequent  arrangement  made  be- 
tween BiUinge  and  the  plaintiff  could  not  operate  in 
any  manner  against  the  defendants;*  for  the  plaintiff 
being  then  indebt^  to  BiUinge  upon  a  balance  of  ac^ 
counts,  could  not  have  demanded  the  delivery  of  the 
wairants  from  him,  because  he  had  then  a  lien  upon 
Aem  for  tl^at  balancey  which  lien  had  passed  to,  and  was 
stibMMing  inlhordietfeddattts* 


«»^        "ftife  tsdse ^was '^tfrgtctt  'iti  Trinity  ttmti  li^t;  i^trMatlie 
f^i^^^k     <^uh^to^  iit[ie*(&r  eonsidemlidiif;  «tid  ^int  the  ooaibt  •< 
^•y       ttl^prcji^^iit  temiy  judgment  was  deli^^  '^'    •* 

••    -  i       '   i<.  ,11  tin  •   *    •  •     h 

Lord  Tenterdbn,  C.  J.,   who    after   briefly    reoa- 
pitAleitiitgthfe^cts  t>f  the  -ckse,  thus  proceeded.      Upon 
these  facts  we  are  all  of  opinion  that  the  plaintiff  is  en- 
titled to  recover.    At  common  law,  and  before  the  pass- 
ing of  the  late  statute  6  Geo.  4,  c.  94,  it  is  perfectly  clear 
that  the  defendants  would  have  had  no  lien  upon  the 
warrants;   but    it  was  contended  that  under  the  fifth 
section  of  that  statute  they  could,  and  did  acquirevR  lieii 
ijifoxi  them^  at:least  to  the  amount  of  412/.  lO^.^  the  sum 
due  from  the  plaintiff  to  Billinge  at  the  time  the  latter 
pledged  the  warrants  with  the    defendants.      But  that 
•  '    ^    felftuse  provides,  that  the  pawnee  of   goods  fllMlg^'by 
;,!.,  [\ ..!      i^kg^t;  shall  acquire  bo  ftitther  right,  title,  *  or  iht«rM 
'Hi  ^e  go6dB,  -th&n  was  possessed,  or  could  haive  '4>^en 
ewfofc^d'by'such  agent  at  the  time  of  the  pledge  ^thete- 
'  fere,lWe  quesfion  is,  what  right,  trtle,  or  4ntM«st,  SUtinge 
K         -  ^s^sed  intii^8e'warmnts,oroeuld  baveetforoed,  at  tiie 
;',  .\.  .\  Wine  he  pledged' them  with  the  defendattls.    The  pl^ntiiT 
$iilAi'yttei<  to  Bftltfige  oHhe  7th  of  June,indo6dstke  wai^ 
rants  to  him,  a^d  sttttes^  that  u{>oti  dioso  't^antaolb  bo'has 
dftwii  bfiftf  upon'hite  ^  ftnd  th^e^billB  Bttthige abcofdik%ly 
accepted';    fi^  those  biUd  were  never  paSi;  ^<  Vow  th^ 
;|  ,'  )  ;  8th^fie>nbf'the  siAtute,  which  pr«vUied,tltdi  diet  pt%L 
''  !i  (j«aihg  secti6tt  which  d^ares  that  agists  ^Arkiirtidokly 

,    .  .,  .  Fledging  the  goods  of  ^eir  principals  didl  be 'd^tiicM 
'  g^tlt|f  Of  tt  misdeifieaiiotir,  shIiU  not  extend  4o  t!iAMb>  in 
,/,!7  >       which  the  agent  has  not  made  the  goods  a  security  ,foir 
';;''•    'any  sum  beyond  the  extent  of  his  owh  li^ri,  provide 
,M<  /  i"f'h-  thid  aooeptsmces  of  bills  byanageatdrawn  by^  his.priar 
['  " '  ';  '/      6ipal^  shall  not  create  a  lieti,'so  a6U6  ekcuse  tiftfe'  p^Wttj^i 
oi  jir  'f  .i'i  p    mih^^  the  bills  are  paid^when  d«e;«'  dt  «foUoi0^^6ta]l<tlMit 
(  ..f  I  '    p^yjgj^^^^  t^^i.BilTwg€  ,the'W6Verfep3  nd^ie^uppj^'tJljf 
l^Aitants'^t  th^  tfane-v^?)^  lie'ptedge<l€he»/^IR}^ 
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qwoUy  ihat  <te  defendwUss  couU  derive  no  Uen  from  tim,  ^^¥^' 

tacMiave  xit»  light.^  60»in  Ae  wanwts  its  agjuost  tht  ^^^ 

plaintiff;  the  priiK^i^!  Hm  r^m^  ifi>  Ifchat  t)i^  ju4gin««t  ^^ 
of  the  Court  must  be  for  the  plaintiff*. 

^  !  JudgmoDdt  f(^  Ae  PlaintiC 


The  Kino,  at  the  relation  of  James  Tilby  v.  Heaoley 
and  others,  burgesses  of  the  borough  of  Devizes,  in  the 
'  counter  of  Wilts. 

jLNttE^riiHtijf  Tbtm  last,  Campbell  obtamed  a  rule  oaUiqg    a  charter 
xfffiio?  th«  defilndants  to  shew  cause^  why  an  iofonnatioii,  ^^J^  ^ 
in.  Ae  nMttHs  of  a  quo  warrantOf  should  not  be  whi^,  by  prescrip- 
bited«agwibt  tiiem,  to  shew  by  what  authori^  Ihey  sever  q^X^ 
taUj^eMeRrisod  the  office  of  chief  or  capites  burgesses,  nf  ezUtence of 
Uls  ^rdugh  of  Devizes,  in  the  county  of  Wilts,  fixm  the  ^ing  ^°~ 
1st  d^  «r  August,  ia2&,  to  the  8th  of  October  in  Sb#  ^^ 
same  .year.^  laid  by  .^vhat  authority  ,th^  now  fiUwi  tfi  gesses,  and 
eMr6i«e4imiofik^wilhin  the  said  boioi^       ..  uSrS^y?" 

TbfA^nds  watfobtaiased  on  two  affida;vits  of  the  jrcilatpry  recorderXand 
Urn  $wrof  which  .contained  the  foUowingaVegatiaa&^-r  ^^r^^ 
Xba  boto^gb  of  Devizes  is  a  coivponiticH)  by  piesftiipti0o>  being  the 
fratb.  tmfkm  ^ohief-bufgfsses^oouncilloiB^   or  .  aldenneOy  TOurou'ef 
tod:  tWeolyffMT  ohi^^MUgessea.      10th  July,  3  J«c,.i,  ^^\    >. 
fi  charier  wtw  granted  to  the  m^or  and  buigesses  o£itJ^  wkkh  chUf 

«  hurgt$ui 

hme  dO^  tdUed^  kn&wh^  of  (UitingtMed,  ly  the  nami  €md  diAineVum  pf  cMrf'4nirge$ge9- 
99m4Ufifh  o/.tl^  b^r^f^h^lbnt^id,  or.the  greatfr  part  of  them,  shall  have  power  and 
authority  to  choose,  noisiDate,  and  appoint,  a  mayor,  &c.,'^  and  the  mayor  ti  to  be 
dMicii  oil  at  th«  tMH^b^iSr^ifiiMeB^caiMUhH.  It  cMBtas  a  ooott  off  itcord  within  the 
^ireuflfa^  yfhy^  i^  to , be,  held  befo[ie,,the  i9^or,  reconfer,  aod  the  ekkf^mr^enes- 
kounaUartj  before  whom  also  the  sessions  of  the  piAce  are  appointed  to  be  held, 
D(ndi>fi/idi0D»4iidioltieis  forihbboiitehl  ace-  to  be diosen^ ond.bgr  whom,  fine*  are  to 
be  imposed  on  jpenons  Belusipg  tp  t^  upon^  themselves  offices  to  which  they  have 
Viifi*hHttdl  W(i^n4(i^  cbnnndii  cotMcil  1^  assemble  in  (heir  eltetive  capacity,  it 
i^4f||9eiMrif  «IWi^^(4«M4i?f  ^WM^  aiefiresenlf  and  ii^  mI  necessary  that  the 
presence  of  a  majority  of  the  twelve  cnief  burgesses  councillors,  and  the  pRsence  of  a 
majority  of  the  twenty-four  chief  burgesses,  not  being  councillors,  shoakLcoaeur. 


"346  ;     GA8£»  IN  TfSM  KIKO's   BEVCH^ 

1^.       jddd  bOrou^  and  their  mcoesBorty  by  whieh,  afker  i^ 
i^^^L     citing  that  the  borough  of  Devizes,  in  the  coimty  of 
0.  Wilts^  was  an  ancient  and  populous  borough,  and  that 

HkiDtvr.  1^^  mayor  and  burgesses  o£  the  same  boroi^  had,  time 
out  of  mind  within  the  said  boroiigh,  used  and  ear 
joyed  dirmra  liberties,  Sio.,  as  well  by  the  chaiteFs  cS 
many  of  the  king's  progenitors,  as  also  by  means  cf 
diyers  prescriptiona  and  customs  andently  used  in  the 
same  borough ;  and  that  the  th^i  mayor  and  buigesssB 
had  humbly  besought  his  majesty  to  exhibit  and  extend 
to  them  his  grace  and  kingly  munificence ;  and  that  his 
fiaid  majesty,  for  the  rule,  government,  and  improvement 
of  the  said  borough,  was  willing  to  alter  and  change 
the  time  and'  maimer  of  choosing  the  mayor  of  the  said 
borou^,  and  did  vouchsafe  to  ex|dain  and  confiim  other 
grants,  liberties,  fimadMses,  immunities,  and  pre-emi- 
nenees,  an  well  by  the  chartois  of  many  df  his  prege- 
tnitois  and  predecessors  to  the  same  mayor  and  burgesses 
4t  ikt  borough  aforesaid  and  their  predeoessors,  as  abs 
by  means  oS  divens  preseri{>tions  and  ougtonls,  theretoibre 
anciently  used  in  the  said  bocough,  and  to  give  and  grant 
other  .liberties  and  oidinatices,  profitable  and  eonveeienti 
ibr  the  good  ruling  jof  the  borwigh  afotesaid ;  his  said 
nu^esty  willed  that  fiDsa  theiee&Hh  for  ever  thereafter 
thete  sbotdd  be  continually  in  thu  flame  bofough  one 
certam  and  undoubted  mimiier  for  and  ebncSeniing  the 
keeping  of  his  peace;  and  for  Ae  nde  tad  government 
of  his  ]people  there«  did  allow,  ratify,  and  coi^rm  to  the 
inayor  and  buigesses  of  the  boceugh  afoieBaid  and  their 
fniecessoiB,  for  ever,  aQ  aifd  singdar  gifts,  grants^ 
.liberties,  &c. ;  and  further  for  the  better  state  of  the  said 
borough  of  Devizes,  and  of  the  burgesses  and  inhabitants 
of  the  same  borough,  and  for  the  better  government 
thereof,  and  to  avoid  firom  thenceforth  all  such  doublSi 
ambiguities,  and  questions,  as  theretofore  had  ansea> 
<  t>f itbeteaft^  by  any  means  ahonkt  iMQ^n  to  arise,  of  <6r 
concerning  the  .election  o^  the  mayor  of  the  said  tK)foagh, 
or  the  government  <if  the  same  borough.  In  ^aM  (majesty 


Bjra»jl^. 


IN  m^m^iMJ^^VEMmif  viif.  g£0.  iv.  JM7 

4id  gbe  mad  gnat  to  the  fodd  mayor,  fte^  Ibat  lln  f^ar 
uaynr  and  oonimon  derk«  oUled  the  town  clei^,  ot  the  jhTKuie 
«dd  borough^  together  with  thirty  and  bix  bmgewes  of  „,^|^; 
thesanie  borovg^^  being  the  goquqoh  ooimeil  of  tiMsane 
hGnmgh  (a),  for  ther  time  beings  erthe  greater  part  of  them 
)from  time  to  ttme^  and  at  aU  timee  iheieafter  ehould  hare 
liower  ye^y,  and  every  ^eari  on  the  Friday  next  after 
rtka  JFeasl'.of  Peatceoetii  of  ehoeei^g^  iv>|fntnttHpg>>  «ad 
amiigaiag^  and  tfaati  they  Should  a«d  mightoboeBey  nomir 
Bate,  and  aeiiga.  oiie  ^hMeet  and  diwDeet  paan.  4f  .  tie 
gmmher  %^  imdve  iihirfrbtftrgg$t$a^eouneiIhr$  o£  the,- said 
iioioagh,.  vhaahoald  be  mayor  of  the  wd  boroiigh  far 
one  whoIa..y6Mr,  next  eneuing  (6) ;  who  befpie  he  ihoidd 
ba  admitted  tQ'WeMiML the jmcie  office,  that  ie  to  aayi^an 
the  Eeeal  of  .SL^MielAeU  the  ambaogel,  yeady  ^ixtafier 
Jiia  «leotion^  ehoeld'tafcei  hie  ceiporii  path  well  and.  tiidgf 
to  exeente  ibi^  eame^offiee,  in.  all  thiage  oonQexping  iit, 
befioie«h]8  laet.  pBedbaeeeaoii^  beings  next  befqre  mayor,  of 
4hi»  boroiigh;  afoemaidy  and  ilhe  town.elerk of  the.aame 
boaaeghy  in  .tile  .praieoce  of  ihe.  alctBraid.thictgr.aad  eix 

Ae« time  beings  or  the  graater;  fiart  of  them  (c)  i.^and  after 
aa^voath  ao-  tahen^  he  idumld  and  might  axecate  tbe 
offieaofi mayor  of  dioieam^  boeaugh  for  pnejwh|Qile  year 
4km.  naxt.foUaadngj  And  thi^t  the  mayor  and  toim 
elerk  ofifthe.borongh  af<Hreeaid^  for  the  time, beix^i  and 
.^ulyHu  chief  taa^gespea  of  th»  ^sfwae  boKOUgjh^.for  ^ 
timeiffaemg^^rthe  greater  pattqfithiwiyahoaldhe^etiie 
nemiaalion^  and?  electjon^  ajed  appouatiagi.  andthafclh^ 
ihenld  and  anight inominatef  ap|fipint»  Mid  elect,  aUewL  all 
iMiinar  of  orofdiaad  thatlito  offieerat  and  miuirtawaid) 
^hateQetar,.  Aemafter  teLeenw  iwitbwi  ^aame  borodigb,  as 
theietofimt  badthild^..hel<}^iei^ed|i4and.ii8ediany)Offiees 
.wMbrn  the. .eaten  bentegh^int  eneh  plnees  within,  the Jbn- 

^^^^^H%#^ ^•n^^^s^^aB^^^*  I ^ep^P^ •^naa  mamanBA  .^mnanM"n^^Aa^  va^vsa^v^    ^^^pj.^wp*Tpa^^^^w^w 

HL^mtfgufm  hndi^JqipRi  umdiaatfatn^itheiibofQiq^iafoiNaftid, 

•M>'>M,^)  Starts  J(rt>^feuO'IOd  .•:iljij'!  6W)i^<>'Wfti^i^  -'^-    i 


i«2?.       ft&d  iftha  of  i»kmg  ihmo^ifter  $11  and  auigialar  fi^  Enr- 
/^K^o     ^»)M  >^  ^  borough  afoieBaid>  Mito  the  niwher  of  ^ 
^^  huijSieBafli  of  the  saaie  borough  (n) ;  and  tha.t  such  offic^ii^ 

ttnd  siiBa0t«n  and  the  aforeaaid  fiiee  bujgesseB  into  the 
titenber  of  £ree  Invgeaees  of  the  same  borough  to  be.ad- 
uiModi  should  be  «wom  bclbre  the  mayof  and  town  derk  of 
die  same  borough,  and  th?  chi/^f-buiigesspa  pf  the  ^me 
(borovg^i.for  the  time  being,  or.tbe  greater  pfgrt  of  then^ 
aeverrally  toesaeute^their  offices  faithfuUy  .before  they  shftul^ 
be  admitled  to  sueh^o^ioeawitbii^.t)^  through  aforeoai^^ 
Of  to  tho^plaoes  of  free  burgesses  of  the  same  boroi^h  <{fi)  ^ 
And  if 'it  shouU  hi^pipen  that  tjbe  m^yoro^  the.  borough 
afinvsaid^  ier  the  time  beings  at  wy  tivie  ]0nthin.a  year 
aftpr  he  ahould  so  aa  afioresaid  be  chosen  to  the  office  o^ 
noyoKiof  the  aame  borough,,  i^oiild  die  or  be  remoyed 
ftom  'his  offiooy  tlfen  and  ^90  often  it  shpul4  .a^td  might 
beiawfoltbasd  Hnt  t|ie  aforesaid  toim  clerk  and  thirty«- 
Bix  chtef^-bniigesooQ  of  the  borough  aforesaid,    or    th^ 
greater  part  of  them  for  the  time  being,  within  fiftee^ 
daysnexlafter  such  death  or  removal  of  the  aaidi  fi^yor^ 
in  the  ChaMhaB  of  the  borough  aforesaid,  or  in  any  other 
vont^menit  place  widiin  the  same  boroughpt  to  meet  and 
>Me  odier  of  the  aficHPesaid  twelve  burgeftses  councillors  of 
tfte  same  borough  to  elect  and  ordain  to  be  mayor  o^f 
Ul«  same  borough^  and  that  he  so  e)ec^  and  ordaine^ 
M  aforesaid^  mi^t  have.aiad  exercise  the  same  office 
during  the  r»idae  of  the  same  year,  his  corporal  oath  being 
fitst  taken?  befiore  the  town  derk  and  the  chief  burgesses 
<^^Mr  boirougkafofestud,  or  the  greater  part  of  them ;  ,and 
w>'aa  often  as  thaoase  sh^d  ao  happen  (c) ;  and  if  any 
tiurgitos.  tor  inhabitant  of  the  borough  aforesaid,  should 
tre^tti^teafter  etecbed  into  the  office  of  nuiyor,  .or  in^  ,the 
tttttfiiber  «fi  the  chief  baigesses^  or  into  the  nun^^^  of 
^  ftoe*lNi9gfines,or  toanyother.office,plaQe^  or  fw(ictiqn, 
/Mitbtar  Iha'iifofeBaid'bonraghi  and  auch  person  so  chos^, 
t^g^OflDdifitydioddl  aftec,^  same  ejection  should  )be 

'       •*     ;  ^  /»  .(c)  Pai<,  370.  ,   ,,   .  .  t 


ixiade^lttfoWii  vtito  hxtti,  refuse,  iirMhtf^t  )^cttMkaMec«lMi84»44r        {§9t. 

tal^e  upon!  bim  tii6  sttid  office/  plaee^  or  fliiibtiM,  t6  vAm%     «t^^^T> 

lie  or  they  so  i^ftlsing  or  denyi&g,  ift«uM«  be  dteoti^d  JUt  ^. 

liomlnsited,  t&at*  lihdh  it  dtotOd  be  hWM  Ito'tbettdyor     ^^"^^V- 

and  chief  burgesses  aftn^esitidy  bemg  oMadilont^  4Mfi:lte 

common  council  of  the  same  borouglk  fiyrthe  itmeteifigi^)j^ 

or  the  greater  p&rt  of  them,  to  set  e  rea^cnaMe  fine-updft 

him'  of  thetn'  so'  as    aforesaid  rsAisiiig  er  itenying^^aa 

fo  them  should  seem  nieet,  and  hita  or thMaco fa^ite^ 

taid, ,  refusing  or  denying  to  pay  tile  fine  w  in^ioaadt 

ypon  Ihem  as  Irfbre8$id,  to  AetBia  in  priseii   until  ihajr 

should  pay  the  mdydr  and  biitgeMee  tlie'tee'^or'  fiti^ 

so  imposed  to  the  use  bf  the  said  mayor  .and  JtoigcaiM 

for  the  tifne  being  (ft).'    And  if  tifereafter  il  0beiiid>llap|ia» 

any  6f  the  tfoi^^id  thtityHMX  dki^f  bufgwlesv  ok  ^bb^^ 

odier  officer  or  miiUster  fer'&e  time  beii^,'  or  «dy-bin<-. 

gess'  at  aiiy  tinke  thereaft^  in  Aeir  officesy  places/.fiaao- 

tionsy  and  char^,  UI  to  behttve  themaelraB,  dffend^  at. 

to  commit  any  feult  by  which  s«^  ddinqoemfr  or  othadnf 

should  be  fhought  worthy  by  the  judgment  of'  theimmyotv 

town  dle^k,  and  thhtyHsnx  cUef  buigOsses  ftfartMiwd,  or  the 

greater  part  of  diem  f6r  the  time  being,  to  be-xeiMmi  finMt 

his  office,    function,    ot  isharge,   wiUhin;  the  xBfbremi 

borough;  then  and  M  often  it  shouhl  and;  mif^t  k^ 

lawful  io  and  foi*  the  afooresaid  Mayor,  ivmi  cierk,  mA 

iMrly-sii  chief  Ifargm^s,  or  the  grdtftar.  patrtt  of  .them; 

firoin  time  to  time  to  I'dAove  suoh  petaani  ae  fierspps  40 

ill  behaving  {hemSselTes^  offenditig,  '^ir  oiAnmittitig  laoy 

such  crime  or  tAn€8,  frem  their  officaSy/plaiQ^Sy  Aisi<i^fQ(^ 

uid  c^&i^y  wiAhi  dfe  boroegh  afeveaaidr ..  Aadhia  sai^ 

^Ypajeisty  fbr  himseU  did,  by  tiie    nowti  taeitiag^  Jitters 

patent  oi^  chttrtef,' eboliislii  lerbkeyjand^janxrolj^.eU^iMttMr 

'^dibriiies,  liikniteril,  tod  fsrme^f  dioosiBg^  wm9$tmB9 

bHH  hpifoHiiiitg  Vk^'my(*  ef  t^  beraiigh,a%«M4  iT  jJ^ 

Appointing^  tliiiAiatk)  and  singular  e)f)^9pi[, ,  ,^.,  of  the 

(a)  Pdtl,  378,  380.      '  ^'      (6)  Poif,  370,  382, 


H^ADUV* 


isor.      iMfW^  MmmAf  or  ttf  ofH^bdttfclli«irtefier«»  Ke  nialto 
^^^^Xxw     ^v^**^  the'Mi^(i»l!K>fou^f  cftherwtee^  or  fa  any  other  nMtt-" 
V*  Iter  «iid'  form  o&er  tiiaii  aceoriing  to  the  tenor^  form,  and 

eAi^'O^  fisiidf  lettefB  patent)  slloiild  beftoad  tbmeefofAi 
vMeilyvoid  and  efmaie  effeet.  AAer  e&takbling  t&e  mayo» 
and  biiigeiBes  to  porchMe  aad  gnufit'  hnda>  8cc.)  aMdtto 
Me  and  be  suedi^  the  statiMDent  reapediog  ikb  elMrtw 
pVoceede  tliu»r  and  hia  aaid  majeaiy  for  faimseify  Soe^ii 
dM^  grMt  to  1^  said  mayor  and  bvrgeesefr  of  his  stiid 
VoNngh  of  Sevizeey  ttd  their  sncceasoni  for-  over,  ^Asfr 
tiio«  mayor  Ar  the  tunebeiiig,  and  the  town  d&rk^ 
aad  dloef  borgeeaea  for  the  (time  being,  or  die  gieftlep 
pift  of  tfaem^  whereof  Ymt  said  migeaty:  willed  the 
nmfOT  and  tiie  town  cleric  for:  the  time  being 'ahooid  bo 
two*,  ahottld  and- might  hare  fall  powev  and  autfaonty  ofi 
composing,  oonstitating,  ocdaimng,  and  makingr  ^ni» 
time  to  lime;  sneh>atafotes  and  reaaonaUe  OKhrs  whatr 
soemr^  which  aoeording  in  their  discretion  nhonld  aeem 
untoihettr  to  be  geodv  honeet^  profitable^  and  neeossar]^ 
for  tiio'good  Ttde  and  goyemment  of  the  bmrgeasea,  .astiiU 
oers,  and  inhabitants  (a)  of  the  boroegh«afoiesaid>. for  the 
time'  being,  and>  for  tho  dedaring  in  what  manner  and* 
Ofder'Ae  aforesaid-  mayor  and  bnrgeasesy  uid^the  aitiK 
floerS)  inhabilnnta^  and  dweUeni  of  Ihe  same  borong^, 
slKmldbehare  and  use  Ifaemaelves  in  tiieir  offices,' chargesy 
and  businessea  ^thin  the  same  borough,  leiMb  the^  limita 
hereof j  for  the  time*  being,  nndothetwise^forithe  finther 
good  and  pnbUc  utility  -  and  goif«Rmient  of  the>  aamo 
borough)  and  the  "victualling  theroof^  and  also  for. tho 
better-  pieservalion,  ge^remittg»-  diepoeiiig)  letting,  and 
demismg  of  llie  lands,  te&eiioents^  possessions,  reTeFeion^^ 
and  hereditaments^  ffmay  granted^*  and  assigned,  to  the 
afetttaid  mayor  and ifanegeflMi  and  their. sMoeseors,  ami 
whatorer  mattnra  and  causes  oft  tiie  borough  aforeeaidy 
or  touching  or  conoemmg  the-  etatof  light,  and  intersstr* 
of  Aeseme'boTongh^-nhd  thsdr/thAyiais&  Aeir  tsuoeeew  • 
96m$  ihrAe/4imei. being  'by  Hbo^aiomttid;  ipnynuieKid >> 

(a)  Pottf  358. 
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town  deik  and  chief  bnigeMeSy  beit^  councilhn,  arid  die        i^^. 
comoum  ocMmeil  of  the  same  1x>roiJ^h.  and  the  created       Sii>v*g^\ 
part    of  them    as    aforesaid,  as    ofteiras  they  should  p, 

compose^  make,  ordain^  or  establish  such  laws,  statutes,     HEAOLsr. 
and  iMrdinances,  in  form  aforesaid,  such  and  such  Kke 
reasonable  pains,  penalties,  and  pionishments,  might  im- 
pose and  assess  by  imprisonasent  of  tiieir  bodies,  or  by 
fines,  or  amerciamentsy  or  by  any  of  them,  against  and 
upon  all  offenders  contrary  to  such  laws,  statutes,  arid 
ordinances,  oar  any  or  either  of  them,  as  to  the  same 
mayor,  town  oleik,  and   chief  burgesses  for  the  time 
being  or  the  greater  part  of  them  as  aforesaid,  should 
seem  reasonable  and  meet,  and  should,  and  might  haw  . 
and  levy  the  same  foies  send  amerciaments,  without  tke 
impediment  of  his  said  majesty,  his  heirs,  and  sucoesaois ;  > 
all  and  singular  wbich  laws,  statutes,  and  ordinances,  so  j 
as  aforesaid,  to  be  made,  his  said  majesty  wiHed  to  be  . 
observed  under  the  x>ain  in  the  same  contained'';  i*>  never*-  . 
theless  that  such  laws,  statutes,  ordinances,  imprisonment^  ; 
and  amerciaments^  were  not  repugnant  or  contmry  to  .the 
laws,  statutes,  customs,  and  rights  of  his  said  majesty's  - 
kingdom  of  England;    and  his  said  majesty,  for  the 
better  execution  of  his  will  and  grant,  willed  and  constituted 
that  the  aforesaid  town  clerk  and  chief  burgesses,  should^ 
from  time  to  time,  be  aiding'  and  assisting  to  the  mayor  of 
the  same  borough  for  the  time  being,  in  all  causes,  mat- 
ters, and  businesses,  to  be  executed  touching,  or  iri  any 
wise  concerning  the  same  borough ;  and  his  said  majesty 
for  himself,  his  heirs  and  successors,  fiirther  granted  to  the 
aforesaid  mayor  and  burgesses  of  the  borough  of  Devizes 
aforesaid,  and  their  successors^  that  they  and  their  sue*-  > 
cesBOTB  from  thenceforth  and  for  ever  thereafi^r^  should  and 
might  have  and  hold  within  the  borough  aforesaid,  in  the 
Guildhall  of  the  same  bisroi^h,  or  in  any  other  jriaoe  eon-^ 
venicnt  in  the  same  borough ;  a  court  of  recoid  eveiy  Fii-  . 
day  in  every  week  in  the  year,  andsQ  fmm  week  ta  week,'  - 
or  Anitt^twoy  oriiliiee.weeks^to  tuo,  otdnecweeks^  oe^. 
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'£1^^^^     bitfore  the  mayor,  town  clerk,  and  chief  imrg§$its  Mnf 
V-  eouncUlors,  of  the  borough  afozeaaid,  for  the  time  bongy 

BADUT*  Qp  iQ  1^1^  1^^  before  twelve,  eleven,  tea,  nine,  /ttghty  eefeft, 
eix,  fiVe,  ^H'  four  of  them,  whereof  the  mayor  of  the  MHOe 
h^nmgh  for  the  tune  being,  and  the  to^mderk  of  the  aaae 
bqrough  for  the  time  being,  his  said  m^esty  willed  to 
be  two.  The  charter,  after  defining  the  q>ecies  of  actioBS 
to  be  brovghtinthe  borough  courts,. directed  that  such 
plaints,  pleas,  suits,  and  actions,  personal  and  miied, 
should  be  determined  before  the  said  mayor,  town  cletk, 
mnd  chitf  burgeues  being  councillors  of  the  said  borough 
for  the  time  being,  or  before  twelve,  eleven,  ten,  nine, 
eight,  seven,  sixi  five,  or  four  of  them,  whereof  the  mayor 
and  town  clerk  of  the  said  borough  for  the  time  being, 
to  be  two,  in  the  Quildhall,  at  the  same  borough  or,  tU;, 
hjf  such  and  Uke  precepts,  &c.  The  charter  then  gave 
directions  for  the  execution  of  mesne  and  final  process, 
by  the  bailiffs  and  Serjeants  at  mace,  and  for  the  adjoumr 
ment  of  the  Court  by  the  mayor  and  town  clerk,  and. 
chief  burgenes  being  councillon,  and  for  the  overseeing 
^d  correction  of  victuals,  and  the  exammation,  correcticm,' 
and  amendment  of  weights  and  measures  by  the  mayor. 
And  further  his  said  majesty,  for  himself^  &c.,  willed  and 
granted  that  the  mayor  and  town  clerk  of  the  said .  bo* 
rouj^  for  the  time  being,  and  also  one  of  the  chief  burgesses 
and  cQuncUhn  of  the  same  borough  from  time  to  time  (to 
be  chosen  by  the  mayor,  town  clerk,  and  common  connoil, 
of  the  said  borough  for  the  time  being,  or  the  greater^ 
pairt  of  them,  whereof  the  mayor  and  town  clerk>  Su:.), 
during  the  time  wherein  they  should  l^ippen  to  be  in 
their  offices,  should  be  his  justicesi  and  every  of  thent 
diould  be  justice  of  his  said  xnajesty,  his  heirs,  See.,  to 
k^  the  peace  within  the^said  borough  and  the  libertieSii 
limits^  and  precincts  thereof,  The.authorij^  of  the  josticea. 
is. then  described  and  jrestricted.  The  affidavit  further, 
st^te^dj  ^%  6th  Jun^  16.  Car.l^  f,  c^ut^r  ^r^ft  gcwt^. 
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ter<llMBi  wafor  wad  btttgesMs  of  the  sdd  l>orragfi  of  De-  \^- 

I'M^  'MUBniiing  the  former  ehftrter,  and  directing  that  ff^  ^^^ 

inn  tiindefbrtii:  th^pe  should  not  be  any  town-el(»lt.  '»- 
Md  tbat  kflleid  Aereof,  there  sfaoidd  be  one  utter^baif- 


ir  who  ahonld  thereafter  be  tiatned  i^eeorder  of  thfe 
flflid  hofcn^.  ^Afld  thai  the  mayor  and  the  recorder  for 
*itb  dinte  beii^^(diid  in  Ae  absence  of  the  said  reeatdei^, 
'iaii^^epntjfyfiaiAihh  "Chief  burgeirises  being  the  common 
'tottitail'bf  the  dame* borough  'for  the  time  being,  oftohith 
Mtf^buhge^Ui  ^mit  iptrit  caikd,  kffown,  or  dkHn^uithed  b^ 
itit^name'^r^dbliinoiidn  of  ekief  bttrgesBn^  cduncillors  of 
ihe'boibagh  afik^said,  or  the  greater  pah  of  them,  at  all 
times  thferaafkei^  should  ha^  ]^w6r  and  authority  yearly 
ind  ^TO^  year,  x>n'thh  Friday  next  after  the  Feast  of 
Penl^co^t/  to  assemble  in  the  Guildhall  of  the  borough 
afbtfesiddy  and  thbn  and  there  should  and  ihight  choose, 
nmfiinate,  and  assign  one  honest  and  discreet  man  of 
the  afbresaid  chief  htrgess^s  and  councillors  of  the  bo- 
rough aforesaid,  to  be  mayor  of  the  said  borough  for  one 
Whole  year  next  following  the  ere  of  the  Feast  of  St. 
llMillLel;  the  archangel,  after  such  election ;  and  that  he 
who  so  as  aforesaid  should  b^  elected  and  nominated  tnayor 
ef  the  borough  aforesaid,  before  he  should  be  admitted  to 
ezeciite  the  said  office,  that  is  to  say,  on  the  Feast  of  Sti 
Michel,  the  archangel,  yearly  after  his  election,  should 
tflike  bis  corpoml  oath  before  his  last  predecessor,  being 
host  He^reliiayor  of  the  borough  aforesaid,  and  the  recorder 
<tf  ihebordUgh  aforesaid,  for  the  time  being  <and  in  his 
absenee,  his  deputy),  and  the  residtie  of  the  aforesaid  chief 
burgfesses  of  the  common  council  of  the  said  borough  for 
Ifte  tiine  being,  or  the  greater  part  of  them,  the  mayor,  or 
d^tity  recorder,  and  chief  burgesses  then  there  pre- 
setit,  well  and  truly  to  execute  the  same  office  in  all 
thiligs  coneerntng  the  same  ;  and  that  the  afotes&id  last 
pfred^ceisor  of  the  aforesaid  mayor,  so  as  aforesaid  to  be 
sworn,  *and  the  tecorder,  and  in  his  absence,  the  deputy, 
and' the '  afoliesafd  chief  burgesses  of  the  borough  aforesaid, 
TOL.  I.         '  2  a 
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1037.        or  the  greater  part  of  them  there  being  present,  sboald 
The  ICivo     ^^^^  power^  by  virtue  of  the  now  reciting  letters  patent^ 
V*  or  charter,  to  give  and  administer  an  oath  to  the  same 

mayor^  so,  as  aforesaid,  to  be  sworn  for  the  true  and 
faithful  execution  of  the  same  office^  without  any  other 
commission  or  warrant,  by  any  means  thereafter  to  be  pro« 
cured  :  and  that,  after  such  oath  so  given,  the  said  mayor 
so  as  aforesaid  sworn,  should  and  might  execute  the  office 
of  mayor  for  one  whole  year  then  next ;  and  that  the  mayor 
and  recorder  for  the  time  being,  (and,  in  his  absence,  his 
deputy),  and  the  aforesaid  chief  burgesses  of  the  common 
council,  for  the  time  being,  or  the  greater  part  of  them, 
should  have  the  nomination,  election,  and  appointing  of 
all,  and  all  manner  of  such,  and  the  like  officers  and 
ministers  whatever,  (other  than  the  town  clerk),  to  reside 
thereafter  within  the  borough  aforesaid,  as  at  any  time 
theretofore,  within  the  same  borough,  had  been  electjBd  to 
any  office  or  place,  or  had  had,  held,  enjoyed,  or  used  any 
office  or  place,  at  such  place  or  places  within  the  borough 
aforesaid,  and  at  such  time  or  times  as  anciently  theretofore 
had  been  used  within  the  borough  aforesaid ;  and  also  all 
and  singular  free  burgesses,  of  the  borough  aforesaid,  there^ 
after  to  take  into  the  number  of  free  burgesses  of  the  same 
borough ;  and  that  such  officers  and  ministers,  and  the 
aforesaid  free  burgesses  to  be  taken  into  the  number  of 
free  burgesses,  severally,  well  and  truly  to  execute  their 
offices,  should  be  sworn  before  the  mayor  and  recorder  of 
the  same  borough  for  the  time  being,  (and,  in  his  absence, 
before  his  deputy),  and  the  chief  burgesses  for  the  time 
being,  or  the  greater  part  of  them,  the  mayor,  recorder  or  his 
deputy,  and  chief  burgesses  then  there  present,  before  they 
should  be  admitted  to  such  offices  within  the  borough  afeie* 
said,  or  to  the  places  of  free  burgesses  of  the  same  beiough ; 
and  that  the  aforesaid  mayor  and  recorder,  (and,  in  his 
absence,  his  deputy),  and  chief  burgesses  of  the  borougli 
aforesaid  for  the  time  being,  or  the  greater  part  of  thest, 
tiife  mayor,  recorder  (or  his  deputy),  and  chief  buigessii^ 
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then  present,  should  have  full  power,  by  virtue  of  the  now 
reciting  lettere  patent,  or  charter,  to  give  and  administer     xhTKiTo 
reasonable  oaths,  Sec.   (A  corresponding  power  is  then  given  v. 

to  elect  and  swear  in  a  new  mayor  in  the  event  of  death* 
or  removal,  or  of  refusal  to  accept  the  office).  And  if  any 
ehref  Inifgeas  or  burgesses,  councillor  or  counciOors,  or 
chief  burgess  or  burgesses  of  the  common  council,  or 
any  othor  free  burgess  or  burgesses,  or  inhabitant  or  inha- 
bitants of  the  borough  aforesaid,  should,  thereafter,  be  duly 
elected  into  the  office  of  mayor,  or  into  the  number  of  chief 
hmrgesses  eouneilhrs,  or  into  the  number  of  chief  burgesses 
of  the  common  eotmeil,  or  into  the  number  of  free  burgesses, 
or  to  any  other  office,  place,  or  function  within  the  afore- 
said borough,  and  such  person  or  persons  so  chosen,  being 
fit,  diould  refuse,  without  reasonable  cause,  to  take  upon 
himor  them  the  said  office,  place,  or  function,  to  which  he  or 
Aey,  BO  refusing,  should  be  elected  or  nominated,  that  then 
it  sboiild  be  lawful  for  the  mayor,  recorder,  and  chief  bur- 
gesses, for  the  time  being,  or  the  greater  part  of  them,  to 
put  a  reasonable  fine  upon  him  or  them,  so  as  aforesaid 
refusing,  as  to  them  should  seem  meet ;  and  him  or  them 
refusing  or  denying  to  pay  the  fine,  so  as  aforesaid  imposed 
upon  them,  to  detain  in  prison  until  he  or  they  should  pay 
the  fine  or  fines,  so  imposed,  to  the  mayor  and  burgesses 
of  the  borough  aforesaid,  to  the  use  of  the  same  mayor 
and  burgesses,  of  the  same  borough,  for  the  same  time. 
(A  power  is  next  given  to  the  mayor,  recorder,  and  chief 
burgesses,  to  remove  ''  any  chief  burgesses  councillors,  or 
chief  bui^sses  of  the  common  council,  or  any  officer,  .8cc.  or  ^ 
any  of  the  free  burgesses  of  the  same  borough,"  for  misbe-> 
havionr  or  crime.  The  charter  then  abolishes  all  other  man- 
ners, forms,  &c.  of  electing  mayor,  officers,  ministers,  and 
burgesses.  It  then  proceeds  to  regulate  the  election  to  the 
newly  created  office  of  recorder).  And,  for  the  better  execu- 
tioD  of  his  said  majesty.  King  Charles\  will  and  pleasure, 
Ub  said  majesty  willed  and  granted  that  the  recorder,  for 
the  time  being,  andi  in  his  absence,  his  deputy,  and  the 

2a2 
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iB2f.  cfbiefhaiigesses  should,  froia  time  to  time,  assist  and  help  the 
ThTKiNo  ™^yor  of  the  same  borough  for  the  time  being,  in  the  exeoib- 
V-  _  tionofallcauBe^ymatters.and  business, touchiogor concern- 
ing the  same  borough ;  and  his  said  majesty,  King  Charley 
for  himself,  See,,  also  willed  aud  granted  that  the  afore- 
said mayor  and  burgesses,  and  their  successors,  from  thenos- 
forth  for  ever  thereafter,  should  and  might  have,  and  hold, 
within  the  borough  aforesaid,  in  the  Guildhall, or  in  any  other 
place  convenient,  in  the  same  borough,  one  court  of  record 
every  Friday  in  every  week  in  the  year,  and  so  from  w.eek  to 
week,  or  from  two  or  three  weeks,  or  for  longer  time,  at 
their  pleasure,  to  be  held  and  adjourned  before  the  mayor 
and  recorder  (and  in  the  absence  of  the  same  recorder,  his 
deputy),  and  chief  burgesses  being  councillors,  or  before 
any  four  or  more  of  them,  the  mayor,  recorder  (and,  in 
the  absence  of  the  same  recorder,  his  deputy),  and  chief 
burgesses  being  councillors,  of  which  {quorum  clause) ;  with 
like  powers,  authorities,  and  jurisdictions,  in  all  other  re- 
spects, as  in  the  said  hereinbefore  in  part  recited  letters  pa- 
tent of  his  said  late  majesty  King  James,  is  in  that  behalf 
given  and  granted  to  the  said  mayor  and  bui^esses.  And 
his  said  majesty  King  Charles,  further -granted  to  the  afore- 
said mayor  and  burgesses,  and  their  successors,  that  the 
then  present  mayor,  and  the  aforesaid  Robert  Nicholas,  con- 
stituted recorder  of  the  same  borough  by  the  now  reciting 
letters  patent  or  charter,  and  also  Robert  Dawe,  esquire^ 
one  of  the  chi^'  burgesses  and  councillors  of  the  borough 
aforesaid*  and  then  one  of  the  justices  of  the  peace  within 
the  boroi^gh,  and  also  the  mayor  and  recorder  and  one  of 
the  chief  burgesses  councillors  of  the  same  borough,  from 
time  to  time,  and  at  all  times  thereafter,  to  be  chosen  by 
the  mayor,  recorder,  and  chief  burgesses  of  the  icommon 
epuncil,,or  the  greater  part  of  them,  whereof  the, may^  or 
jecorder  hip  majesty  King  Charles  willed  to  t^  ofie,  di|ring 
libft  time  whereiin  they  .should  respectively  hapgpei^.. to  k^  \n 
,th]^ir  office  or,plfM5es,  jr^e.,anf  .?ljou}{i[,  ^e,  Jifft  m{y^]|^ 
jfsticefitt  and  every  of  theqi  was,\and|Sbffdd^e,)hif\mf|F. 
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jesty's  justice,  to  presenre,  maintaiD,  and  keep  the  peace        i^^* 
within  the  borough  aforesaid;  the  liberties,  limits  and  pre-     TheKiMo. 
cincts  thereof.    The  jurisdiction  of  the  justices  is  then  de-  ^* 

fined.  The  relator's  affidavit  goes  on  to  allege,  that  the 
two  charters  were  accepted  by  the  mayor  and  burgesses;. 
The  affidavit  then  states  (upon  information  and  belief),  that, 
on  the  Ist  day  of  August,  1825,  a  certain  council  ormeetr- 
ing  of  the  said  mayor,  recorder,  and  chief  burgesses,  was 
held  at  the  Council-house  or  Guildhall  of  the  said  borough, 
and  that  at  such  council  or  meeting  Henry  Headlet/i  Doctor 
of  Medicine,  Charles  Lucas^  clerk,  William  Wayler,  Tho^ 
mas  Scott,  John  Hay  ward,  Charles  Trender,  James  Bouh- 
man,  William  Sparks  Tinnetf,  Samuel  Adlam  Bayntun, 
Mark  Brunton,  and  John  Stratton,  were  severally  nomi- 
nated, elected,  and  sworn  chief  burgesses  of  the  said 
borough ;  and  that  at  such  council  or  meeting  there  were 
not  more  than  the  mayor,  recorder,  seven  chief  burgesses 
councillors  or  aldermen^  BXkd  mne  chief  burgesses,  at  atiy 
time  present  at  the  said  council  or  meeting,  when  the  said 

H0    Hi,   C.   Lm,     It.     W;    T*  S»,  J*    H»,    Cm    T,,   Jm    B;    W •  Sm    T., 

S.A.B.,  M.,B.,  and  J.  S.,  were  so  severally  nomU 
nated,  elected,  and  sworn  chief  burgesses.  And;  that  on 
the  8th  day  of  October,  1825,  a  certain  council  or  meeting 
of  the  said  mayor  and  chief  burgesses  was  held  at  the 
Council-house  or  Guildhall  of  the  said  borough,  at  which 
council  or  meeting  the  said  H.  H.,  C.  L.,  W,  W,,  T.  S^, 
J.  H.,  C.  r.,  J.  B.,  W.  S.  T.,  S.  A.  B.,  M.  B.,  and  J.  S., 
were  again  severally  nominated,  elected,  and  sworn  chief 
burgesses  of  the  said  borough.  And  that  at  such,  last  men- 
tioned council  or  meeting,  there  were  not  more  than  the 
mayor,  recorder,  nine  chief  burgesses  councillors  or  alder- 
men, and  ten  chief  burgesses,  at  any  time  present  at  the 
said  last  mentioned  council  or  meeting,  when  the  said  if.  //., 
C  X/.,  It.  JV,,  j.  o.,  Jm  H;  C  2.,  J,  B.,  It.  i5>.  1»,  o. 
Ai  B.,  M.  S»,  and  J.  S.,  were  again  severally  nominated, 
elected,  and  sworn  chief  burgesses;  and  that  the  said 
H.H.,  C.  L.,  W:  W.,T.  S.,J.H.,  C.  T.,  J.  H.,  W.  S:T.» 
S.  A.  S.,  M^  B.,  and  J.  S.,  do,  and  each  and  every  of  them 
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doth  now  hold  and  exemse  the  said  office  of  chief  bur* 
TheKiNa     g^^  ^^  ^®  *^^^  borough ;  and  that  he  hath  also  been 
v*  informed  and  verily  believes,  that  the  said  H.  H.,  C.  L., 

fWm  rr •}  JL  •  S*f  •/•  Hm^  C»  7;,  •/«  Ay  W»  o«  !i  ay  S»  A*  S»p  Af» 
£•»  and  J«  S.,  oaght  not  to  hold  and  exercise  the  said 
office  of  chief  burgesses  of  the  borough,  inasmuch  as  that 
the  said  H.  H.,  C.  L.,  W.  W.,  T..  S.,  J.  H.,  C.  T.,  J.  B., 
W.  S.  r.,  S.  A.  B.,  M.  B.,  and  J.  5.,  were  not,  nor  was  or 
were,  any  or  either  of  them,  duly  nominated,  elected  or 
sworn  chief  burgesses  of  the  said  borough.  And  that 
the  said  W,  S.  Tinney  and  S.  A.  Bayntun  have  each 
for  many  months  past  ceased  to  reside  in  the  said 
Borough ;  and  that  he,  this  deponent,  is  unable  after  tiie 
most  diligent  search  and  inquiry,  to  ascertain  where  the 
said  W.  S*  Ttnney  now  lives,  or  is  to  be  met  with ;  and 
that  said  S.  A.  Bayntun  is  now  with  his  regiment,  which 
is  stationed  at  Edinburgh  or  in  some  other  part  of  Scotland. 
This  affidavit  was  sworn  on  the  19th  of  June,  and  on 
the  26th  of  the  same  month,  the  relator  made  a  supple^ 
mental  affidavit,  stating  that  he  was  the  relator  at  whose 
instance  the  application  for  the  quo  warranto  was  made, 
that  he  then  was,  and  for  fifteen  years  had  been,  an  inha- 
bitant, and  had  resided  within  the  borough  of  Devizes ;  and 
as  such  inhabitant  (a),  was  subject  to  the  statutes  and 
orders,  to  be  from  time  to  time  made  by  the  mayor  and 
chief  burgesses  under  and  by  virtue  of  the  charters,  in 
deponent's  former  affidavits  mentioned;  and  was  also 
within  the  jurisdiction  of  the  court  of  record  {b)  of  the  said 
borough,  in  the  said  affidavit  also  mentioned. 

In  answer  to  this  application,  the  affidavits  of  W.  W. 
Salmon,  and  of  the  several  defendants,  were  filed.  That 
of  W.  W.  Salmon,  after  stating  that  he  had  been  em- 
ployed in  the  business  and  concerns  of  the  corporation  of 
Devizes  for  the  last  twenty-four  years,  contained  the  fol- 
lowing allegations.    Deponent  has  never  known  or  heard 

(tf)  AiUty  350;  poit,  364.  And  see  Htx  t.  Hodge  (Peotyn);  2  B.  & 
A.  344.  n.  J  Rtx,  v.  St,  John  (Wootton  Ba$8tt),  Selw .  N:  P.,  Bth  «i. 
147.  {b)  Ante,  356. 
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of  any  person,  in  the  Baid  borough,  or  of  and  belonging  tO 
the  said  corporation,  called  or  known  by  the  name  of  al- 
dermem,  and  that  such  of  the  chief  burgesses  of  the  said 
borough,  as  are  distinguished  by  the  name  of  chief  or  oar 
pital  (a)  burgesses  councillors,  have  no  separate  functions 
distinct  frpm  those  of  the  other  chief  or  capital  burgesses, 
other  than  such  as  are  expressed  and  stated  in  the  two 
several  charters  of  Jame$  I,  and  Charles  I.    And  that  lie 
was  present  on  the  1st  day  of  August,  1625,  at  a  certain 
council  or  meeting  of  the  said  mayor,  recorder,  and  chief 
borgeases,  at  the  Council-house  or  Guildhall,  of  the  said 
l^orougb,  when  Henfy  Headl^,  doctor  of  medicine,  Charles 
Lucas,  clerk,   W.   W.,  T.  S.,   J.  H.,  C.  T.,   W.  S.  T. 
S.A.B.,  M.B.,  J.  &  and  J.B. ,  were  severally  nominated, 
elected  and  sworn  chief  burgesses  of  the  said  borough. 
That  after  such  election  he  was  advised  that  the  said  par- 
ties were  not  legally  elected  by  reason  of  there  not  being 
a  majority  of  the  thirty-six  chief  burgesses  of  the  said 
borough,  present  at.  the  said  council  or  assembly.    That  he 
was  present  on  the  8th  of  October,  1825,  at  another  council 
or  meeting  of  the  said  mayor,  recorder,  and  chief  burgesses, 
held  at  the  Council-house  or  Guildhall  of  the  said  bo- 
Bough,  at  which  council  or  meeting  nineteen  of  the  said 
tibirty-^six  chief  burgesses  were   present;    and  the  said 
Henry  Headley,   C.   JL.,   W.  W.,   T.  5.,  J.  H.,  C.  T., 
IF.  S*  T^f  S.  A*  B.,  M.  JB.,  J.  5.,  and  J.  B.,  were  again 
aeverafly  nominated    and  elected  chief  burgesses  of  the 
said  boitmgh ;  and  the  said  H.  H.,  C.  X.,  W.  W.,  T.  S., 
J.  H.,  C.  r-,  W.  S.  r.,  M.  B.,  J.  S.,  and  J.  B.,  were  at 
the  same  time  again  severally  sworn  to  the  execution  of 
the  said  office  of  chief  burgesses,  as  aforesaid ;  but  the 
said  5.  A.  £*,  not  being  then  present,  was  not  sworn  pur-, 
snaat  to  each  last  mentioned  election,  yntil  the  12th  day  of 

(tf)  In  desigaathig  the  members  desigtiatidnieems  onAy  to  be  a  \mXU 

oftbe  coi:aflion  oounoil,  the  affi-  tianslation  of  the   **capitale$  bur' 

davite    use    indiscriminately    the  gerues/'  of  the  charter,  the  former 

teims  '^  chief  biiigesses''  and  '^ca*  term  has  been  substituted  where 

pital  burgeises ;''  but  as  the  latter  the  latter  occurs  in  the  aflSd^^. , 
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November,  1826;  and  that  between  the  said  1st  day  of 
August,  and  the  8th  day  of  October,  1825,  there  were 
three  councils  or  meetings  of  the  said  mayor,  recorder^ 
and  chief  burgesses,  at  each  of  which  deponent  attended. 
And  that  the  said  H.  S.,  C.  L..  W.  W..  T.  S..  J.  JET., 
W.  Si  I'.,  S.  A.  B.,  M.  B.,  J.  S.,  and  J.  B^,  did  not^ 
at  any  or  either  of  the  said  councils  or  meetings  so  held, 
between  the  said  1st  day  of«  August,  and  the  said  8th  day< 
of  October,  1825,  or  at  any  other  time  between  those 
periods,  in  any  way  act  or  interfere  in  the  affairs  of  the> 
'said  corporation,  but  severally  declined  so  to  do.  That  the 
said  H.  JJ.,  C.  L..  W.  W.,  T.  5.,  J.  H;,  C.  T.,  W.  S.  T., 
M.  B.,  J.  S.f  and  J.  jB.,  did  not,  nor  did  any  or  either  of 
them  in  any  way  exercise  the  office  of  chief  burgesses  of  the 
said  borough,  until  after  their  said  election  and  swearing, 
on  the  said  8th  of  October,  1825.  That  the  said  S.  A.  B. 
did  not  in  any  way  exercise  the  office  of  chief  burgess  of 
the  said  borough,  until  after  his  said  swearing  on  the  said* 
12th  day  of  November,  in  the  same  year.  The  affidavits 
of  the  defendants  negatived  their  having  exercised  the 
office  of  capital  burgess  until  they  were  respectively- 
sworn  in. 

A  second  affidavit  of  Wm.  Wroughton  Salmon,  swom^ 
on  the  same  day  as  the  first,  but  in  which  he  described 
himself  as  steward  and  clerk  of  the  courts  of  the  cor- 
poration, of  the  said  borough,  contained  the  following  alle- 
gations: That  on  the  1st  day  of  August,  1825,  and  from 
thenceforth  unto  and  upon  the  8th  day  of  October,  1825, 
the  corporation  of  the  said  borough  consisted  of  twenty- 
five  chief  or  capital  burgesses,  of  whom  twelve,  inolading 
the  mayor  and  recorder,  were  distinguished  from  tks 
otliers  by  the  name  or  title  of  chief  or  capital  bocf^eaaeSf 
counsellors.  That  on  the  1st  day.  of  August^  1825».  aiis 
coonoil.or  meeting  of  the  mayor,  recorder,  and.  capital 
burgesses. of  thsisaid  bMough,  Uieretwere{)resent  eighteen 
chief  burgesses,  and  that  at  sttohtmeetiog'td«ren  pewmiEi 
i{ils,H,  |L^  doctor  of  toiedkme,  C.L.,ol&k^;W.^W^,^T.S(^ 
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%/i,    H.y     Ci    r.,     W*    &•     S»f  «•     Am  B;  Mm     R,  J,     O.'i     ttfld  tti^j^ 

J.  JB.t  were>  by  the  mid  eighteen  chief  bargonees  fhen     j^,  Kivo 

piesent^  seTeraliy  unanimottsly  elected  to  be  chief  bat^  «• 

geeaes  of  the  said  borough.    That  it  being  considered  that 

the  said  eleren  chief  burgesses  were  not  legally  elected; 

by.  reason  of  there  not  being  a  majority  of  the  thirty-six 

cUef  biirgeases  of  the.  said    borough,   present  at  their 

oooncil  or  meeting,  another  oonncil  or  meeting  of  the 

sud  mayor,  recorder,  and  capital  burgesses  was  held  on 

the  8th  day  of  October,  1825,  and  that  at  saoh  council  or 

meeting  there  were  present  nineteen  chief  burgessesi  and- 

that  at  such  last  mentioned  council  or  meeting  the  said 

ia.  fl.,  C.  L»f  Wm   W,f  r.  S»f  Jh  B,f  C.  Tmp.  W»  St  Jm*^ 

S.  A,,  M.  B.,  J.  5.,  and  J.  B.,  were  again,  bythe  said 

nineteen  chief   burgesses  then  present,  severally  nnaoi*^ 

mously  elected  chief  burgesses  of  the  said  borough;  «d 

Aai  at  such  last  mentioned  council  or  meeting,  and  of  the 

chief  burgesses  who  were  present  on  the  said  Ist  day^of 

August,  were  absent,  and  did  not  attend,  but  that  four 

other  chief  burgesses  who  were  not  present  on  the  first  day 

of  August,  attended  and  concurred  in  the  election*  of  the 

aaid  eleven  new  chief  burgesses ;  so  that  either  on  theaaid 

let  day  of  August,  or  on  the  the  said  8th  day  of  October, 

all  the  former  chief  burgesses  of  the  said  borough  attended^ 

1^  concurred  in  the  said  elections,  except  three,  namely  ^*^ 

JanKi  Gent,  Charles.  Tykr,  and  Edward  Newma»;  and^ 

that  the  said  James  Gent,  who  was  at  that  tiaie  confined 

by  illness,  has  since  the  said  8th.  day  of  October,  1826i 

attended  difierent  meetings  of  the  said  mayor,  recorder^ 

sikI  chief  burgesses,  and.  that  the  said   Charles'  Tykrp 

WSB,  oa^  Ae  sadd'TespeetiTedays,  and  still  is  re8idenl4n>(M 

near  London,  and  the  said  Edward  Newman^  vfsm,  on  'As 

•aid  reqpectiw  days,  and  stiH  i%  resident  at  Walsallv^^^ 

Ae.  county  of  8tafibrd>  and  nekher  of  tbeoi,  the^  ssM 

iiharles  Tylen  and  Edward^  Newman  has  >atteBded  .flay 

ooiaMtt}OBaneetiBgi:)ofath^8Bid  cor^tatbn<'siBc;!9>4heisald , 

SABayibf  October^  1825.   'lUt-iHtfaote^  .'«aMfej^;  esq<. 
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one  of  the  chief  borgeases  of  the  said  borough,  (not  beii^ 
of  the  number  called  chief  burgessei  councillors),  died 
on  the  12th  day  of  October,  1826 ;  that  on  his  death 
the  number  of  the  chief  burgeasea  of  the  said  borough, 
ezcInsiTe  of  the  said  eleven  newly  elected  burgesses,  was 
reduced  to  twenty*four,  of  whom  twelve  are  called  chief 
burgesses  councillors,  and  the  remaining  twelve  (a)  are 
not  so  called. 

Scarlett,  A.  O,,  TausUant  Merewether,  Serjeant,  and 
Carter,  now  shewed  cause.    This  court  having  a  discretion 
in  issuing  writs  of  quo  warranto,  will  not  lend  itself  to  any 
such  views  as  these  itffidavits  disclose,  for  the  purpose  ol 
trying  the  question  that  Is.  stated  in  the  rule,  as  to  what 
took  place  between  Ae  1st  of  August  and  the  8th  of  Oc«> 
tober.    The  parties  are  charged  with  now  exeieising  the 
office  of  chief    burgesses;    and  that,  it  is  true,  fth^ 
daim  to  exercise ;  but  supposing  it  should  appear  to  the 
Court,  that  on  the  election  of  the  1st  day  of  August,  of 
these  diflferent  parties,  some  informality,  or  some  defect  todk 
place,  which,  before  the  next  term,  namely,  on  die  8th  of 
October,  was  rectified  by  holding  a  proper  assembly  to 
ebettbem.    Supposing  the  Court  to  be  of  opinion  die 
fint  election  was  vicious  and  the  second  good,  it  wooU 
not  indulge  the  parties  with  the  mere  expense  of  having 
guowarrasitos  against  six  or  seven  persons  to  tiy  a  question 
which  was  conceded  beforehand.    No  derivative  title  was 
created  in  the  mean  time.    This  apphcation  is  founded 
upon  a  misapplication  of  a  wdl  known  rule  of  law,  to  » 
cause  which  does  not  admit  of  its  being  so  applied.    On 
the  first  of  August,  eighteen  chief  burgesses  only  were 
present,  whereas  the  whole  body  consisting  of  tbhrtyHsix,  a 
majority  of  that  number  could  not  be  less  than  nineteenw 
On  that  day  nothing  was  done  besides  the   sw^earing 

(tf)  Kibe  twenty-fbnr  chief  baf-  would,  dierefore,  be  toe  few  left  te 

gmes  who  «ob  not  osumcfllora  sse  coostkiitt  the  neoeBaaiy  majeciijr 

eonudeied  as  a  distinct  integral  of  that  integral  part;  Vide  poU, 

part  of   the    corporationi    there  304. 
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in ;  it  was  then  diBCovered  that  the  election  was  void.        i^^- 
When  tb^  parties  stand  on  a  right  of  election,  and  pat  that     xhT&iiio 
right  in  issue,  the  swearing  in  has  been  deemed  sufficient     ^    v. 
evidence  of  acting  under  it  as  against  them ;  but  when  they 
repudiate    the    right»  upon  discovering  that  they  had 
no  right*   immediately  aftor  the  swearing-inland  have 
done  no  other  act*  this  Court  has  never  granted  a  quo 
warranto.    There  is  a  case  in  which  Lord  EUenborough 
held  the  swearing-in  was  a  sufficient  act ;  but  that  was  a 
case  where  certain  individuab  of  the  corporation  of  Rich- 
mond in  Yorkshire*  having  contended  that  they  had  an 
inchoate  right  to  be  admitted  asi  freemen  of  the  corporation, 
had  claimed  to  be  sworn  in.    They  were  swom  in  for  the 
purpose  of  trying  the  right ;  and  being  swom  in,  when  the 
ftfio  warramio  was  moved  against  them,  and  the  right  was 
tried,  it  was  found  that  they  had  no  right;  but  then  they 
contended  among  other  things,  they  had  not  exercised  the 
franchise»and  stated,  that  the  only  act  they  did  was  the  oath. 
Lord  EUenborough  hdd,  that  that  was  a  sufficient  exercise* 
toAe»  th^  claimed  the  right;  because  the  act  of  swear- 
ing in  was  evidence  that  they  meant  to  stand  on  thiut 
right.    That  is  a  very  diflferent  case  from  the  present, 
where   a  quo  warranto  is    applied  for   against   parties 
who  swear  that  the  only  act  they  did,  was  that  of  being 
|Wom  in:  and  having  discovered  that  the  election  was 
void,  they  abstained  from  any  other  act  whatever  until  they 
had  a  good  election ;  and  when  the  Court  finds  a  good 
election  has  taken  place,  and  that  the  pafty  is  now  exer* 
cising  the  franchise  under  that  good  ekction,  it  will  not 
grant  a  quo  warranto,  to  try  a  matter  of  speculation  which 
can  answ^  no  purpose*  but  that  of  creating  expense*  to 
gratify  the  spleen  of  some  person,  who  chooses  to  make  the 
motion.  The  affidavit  states  two  charters,  by  which  the  bo* 
roogfa  of  Devizes  is  now  governed,  and  from  these  two  char.* 
ters  alone  are  to  be  collected  the  rules  by  which  the  ekctions 
are  to  be  governed;  and  as  the  oljectof  this  apfJication  is 
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tO'put  an  end  to  the  corporation  altogether  (a),  the  Court 
ij^'j^^     will  bestow  some  anxiety  upon  it,  before  it  will  lend  itself 
-  V.  to  such  a  purpose.    The  affidavit  which  is  not  made  by  a 

member  of  the  corporation,  but  by  an  inhabitant  (6)  of  the 
town  and  borough^  begins  to  state,  that  the  borOngh  of 
Devizesj  in  the  said  county  of  Wilts,  is  a  corporation  by 
''  prescription,  with  twelve  chief  burges9e$  councilhr$,  **'or 
aldermen ;" — that  word  is  stufied  in ;  a  name  never  known 
in  the  corporation, ''  twelve  ohief  burgesses  counciUon^ 
or  aldermen,  and  twenty-four  chief  burgesses."  How  does 
he  prove  that  ?  he  has  not  sworn,  from  one  end  of  his  affi- 
davit to  the  other,  of  one  single  instance  of  usage.  He 
does  not  know  in  what  way  this  prescriptive  corporation 
has  exercised  its  franchise.  He  does  not  state  in  what 
way  the  election  took  place,  but  puts  it  entirely  on  the 
charters,  which  prove  no  ground  whatever.  The  cor«> 
poration  consists  of  a  mayor,  a  recorder,  and  the  thirty^- 
«ix  chief  burgesses.  The  mayor^  therecorder,  in  his  absence 
his  deputy,  and  the  thirty-six  chief  burgesses^  form  the 
common  counciL  Because  the  charter  states  that  some  of 
the  chief  burgesses,  are  called  chief  burgesses^eouncUlors, 
the  relator,  chooses  to  put  in''  or  aldermen,^*  a  term  which 
does,  not  exist  in  the  charter  at  all,  and  to  endeavour  to 
constitute  them  an  integral  part  of  the  commcm  council; 
so  as  to  make  the  majority  of  that  body  essential; 
The  terms,  of  the  charter  are  so  distinct  from  and 
so.  opposite  to  all  the  other  charters  on  which  the< 
Court  has  put  that  construction>  that  it  is  not  governed  by 
those  cases.  The  rule  is,  that,  where  the  charter 
provides  for  a  mayor,  and  for  a  definite  body  of  alder- 
men, and  then  for  a  definite  body  of  burgesses,  and 
says,. that  the  mayor  and  aklermen,  and  burgesses,  shall 
form  the  oommou .  council,  then,  as.  all  three  ingr^ 
•dients  ars  essential,  them  must  be  a  mi^fity  of  eaeb 
definite  bo^  inroider  "to  form  a  good  icommon  council;  Tins 
charhr  makes. no  distinction^  but  simply  slates  tbat  -''of 

(a)  Anie,  302  (a).  (h)  Ante,  358. 
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the  chief  bnrgeaiee,   some  are  called  coancillon/'  and 
those  who  are  called  coancillors  have  no  distinct  func- 
tions in  matters  of  elections,  but  are  simply  the  class  from 
which  mayors  are  to  be  taken ;  and  thus  the  charter  puts 
the  jAole  together,  as    chief  burgesses,  and  gives  the 
right  of  election  to  the  whole  or  the  major  part.     The 
charters  of  Jame$,    and    Charles,    refer  to  the  existing 
usage.      The  only  use  which  the   defendants  make  of 
their  affidavits,  is  to    shew   that    no  franchises    whait- 
ever  were  exercised  after  the  second  of  August ;    and 
that  the  object  of  this  motion  is  to  dissdve  the  corpora- 
tion (a).     The  charter  of  James  provides  that  the  mayor 
and    .town    clerk,    with  the  thirty   and  six  burgesses, 
being  the^common  council,  or  the  greater  part  of  them, 
should  have  power  yearly,  and  every  year,  on  the  Friday 
next  after  the  Feast  of  Pentecost,  of  choosing,  nominat- 
ing,   and  assigning,   and  that  they  should  and  might 
choose,  nondnate,  and  assign,  one  honest  and  discreet 
man  of  the  number  of  twelve  chief  burgesses  called  coun- 
cillors, of  the  borough  aforesaid,  who  should  be  mayor. 
That  gives  to  the  mayor  and  town  clerk,  with  thirty-sit 
burgesses,  being  the  common  council,  power  to  elect  one 
of  the  twelve  burgesses,  called  councillors,  to  be  mayor ; 
to  be  sworn  before  his  last  predecessor,  being  next  before 
mayor  of  the  borough  aforesaid,  and  the  town  clerk  of  the 
same  boiough,  in  the  presence  of  the  aforesaid  thirty  and 
six  burgesses,  and  other  burgesses,  or  the  greater  part  of 
them.     No  functions  belong  to  the  chief  burgesses  coun- 
cillors, except  that  the  mayor  is  to  be  elected  out  of  them. 
Then  oomes  the  provision  under  which  this  election  takes 
place^  and  it  is  not  altered  by  that  of  Charles :  **  And  that 
^he  mayor  fand  town  cl^k,  and  thirty-six  chief  burgesses, 
or  .the  greater  part  .of  them,  should  have  the  nomination, 
deetioD^  aod.a]^iotiBg  of  aH,  and  all  manner  of  such,  and 
lbe«  like.<9ffi«e»  ^wi^  mnistem  whatsoever,  th^eafter  to 
lasidenirithiii  the  saute  bsMagb^'^   Itdoesnotstiiteflriitthe 
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1627.  mayorand  chief  botgesaes  coimaUors^  and  the  other  chid 
The  Kino  burgesses  are  to  elect;  but  the  mayor  and  the  thirty-^  chief 
burgesses  of  the  borough,  or  the  greater  part  of  them»  are 
to  elect  all  other  officers  whatsoever.  Under  the  charter 
of  James,  the  majority  of  the  thirty-six,  with  the  mayor  or 
the  town  clerk  presiding^  elected  aU  the  capital  botgesaet 
and  other  officers.  The  chartor  of  the  fifteenth  of  Ckarke  L 
recites  the  charti»r  of  James.  It  enacts  that,  instead  of  the 
town  clerk,  there  shall  be  a  recorder,  and  then  provides  that 
the  mayor  of  the  said  borough,  for  the  time  being,  and  in 
the  absence  of  the  recorder,  his  deputy,  and  the  diief 
burgesses^  being  the  common  council,  of  which  said  bur* 
gesses  some  are  called,  known,  or  distinguished  by  the  name 
or  distinction  of  chief  burgesses  coonciUora  of  the 
borough  aforesaid,  or  the  greater  part  of  them, ''  should 
have  power  to  elect  one  honest  and  discreet  man  of  the  afbro* 
said  chief  burgesses  and  councillors  of  the  borough  afor«H 
said,  to  hfi  mayor  thereof,  who  is  to  be  sworn  in  before  his 
predecessor  and  the  recorder,  or  his  deputy,  and  the  residiM 
of  the  aforesaid  chief  burgesses.  When  the  chief  burgesses, 
who  are  stated  to  be  thirty-six  in  number,  are  the  body  to 
elect  the  mayor  out  of  the  class  of  the  chief  burgesses,  called 
the  chief  bui^esses  counciOors ;  and  when  the  electing 
clause  does  not  state  that  the  mayor  and  the  chief  burgesstf 
councillors,  and  the  other  persons  are  to  elect,  but  speaks  of 
the  whole  thirty-six  as  one  body,  the  principle  derivable  from 
the  cases  which  have  been  referred  to»  has  no  application. 
The  relator  does  not  choose  to  inform  the  court  what  the 
usage  has  been :  he  simply  gives  the  charters,  and  on 
those  he  makes  his  stand.  It  is  not  stated  that,  by  usage^ 
the  chief  burgesses  councillors,  formed  a  definite  body. 
The  chief  burgesses  themselves,  with  the  mayor,  are  to  elect 
each  other,  and  to  elect  the  chief  burgesses  councillors, 
out  of  whom  the  mayor  is  to  be  chosen,  and  befcre  four  of 
whom  the  courts  are  to  be  hdd.  They  are,  therefore,  a 
iipecies  of  magistrates  in  the  borough.  There  is  nothing 
in  the  charter  to  give  them  a  separate  function ;  and  the 
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AirtyHiix  are  mentioaed  as  one  aggregate  body»  witlioat  the        tasr. 

Qsaal  clause*  which  has  been  the  constant  foundation  on 

which  the  court  has  act^  upon  that  construction^  namely; 

''mayor,  aldermen*  and  burgesses  forming  the  common 

oounoil."     Whenever  the  charter   specifies  the  integral 

parts,  who  are  to  be  present  to  form  the  common  oounciL 

the  court  has  said  that  there  must  be  a  majority  of  each 

integral  part  (a).    Here  the  whole  body,  mixed  together, 

are  the  thirty-six  chief    burgesses,  and   the  clause,  in 

the  charter  of  Charles,  which  makes  the  distinction,  puts 

in  a  parenthesis,    ''  of  which   some   are   called  coun- 

oiUors.''     It  would    be   oppressive   to  subject  nine  or 

ten   gentlemen    to    the    expense    of   a    quo  loorraiito 

to  decide  a  question  of  construction  which  is    to  bo 

settled  on  the  grammar  in  five  minutes.    On  the  8th  of 

October,  there  was  a  majority  of  the  thirty-six,  but  not  a 

nuyority  of  the  t#enty-four.    In  every  one  of  the  cases  in 

which  the  court  has  acted  upon  this  objection,  thore  is  in 

that  danse  of  the  charter  which  prescribes  the  mode  of 

election^  a  distinct  recapitulation  of  the  different  compo* 

nent  parts  of  which  the  common  council  or  elective  meeting 

18  constituted,  rendering  every  one  of  those  component 

parts  necessary  to  be  present;  and  in  every  one  of  those 

e|ses  a  minority  only  of  some  necessary  integral  component 

part  was  present.   In  Rex  v«  Miller,  (6)  the  dection  of  the 

mayor  was  to  be  by  the  mayor  and  his  brethren,  (who^ 

LofdKemfon  said,  meant  the  bailiffs),  such  persons  as  had 

heen  mayor  and  bailiffs,  and  the  forty-eight  select  burgesses. 

Forty-eight  select   burgesses    then  were  a  distinct  in** 

tegral  part; but  of    those  forty-eight,   three   only  were 

present.  In  Rex  v.  R.  Bower,  (c)  the  charter  directed  that 

there  should  be  a  maycur,  aldermen,  bailiffs,  and  twenty- 

fiMtf  chief  or  principal  burgesses;  the  mayor  and  aldermen 

or  the  greater  part  of  them  were  to  choose  four  of  the  bur^ 

gesses,  and  out  of  those  four,  the  mayor,  aldermen,  bailiffs^ 

(p)  Poii^Z77,B.  (c)  (Weymouth)  aDAE.  761  > 

,(6)  (Northampton)  6  T.R.  268;      1  B.  &  C.  492 ;  pott,  373,  8,  383. 

pf^,  57^,  ZB%  3.  "  ■ 
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principal  burgessest  aiid  othor  burgetaes,  or  the  greater 
ThekiNo     P'^  ^^  iiiem  were  to  choose  one  to  be  mayor ;  so  that  here 
,,   ^»  there  was  a  distinct  enumeration  of  all  the  different  compos 

-xi&ADLBr* 

nent  parts  of  the  common  council,  and  all  those  component 
parts  were  directed  to  be  congregated  together,  land  the 
major  part  of  them  so  congregated,  were  to  choose  the  mayor. 
There  can  be  no  doubt,  therefore,  that  each  of  those  com- 
ponent parts  formed  a  distinct  .integral  part  of  the  common 
body,  and  that  they  must  be  all  represented  at  every  elec- 
tion by  a  majority  of  each  class,  RexY.  Devonshire,  (a)  was 
the  same  nearly  as  Rex  v.  R.  Botoer.    The  question  there 
proceeded,  rather  on  words  which  were  supposed  to  dis- 
tinguish that  case  from  others..    From  the  begrimiing  io 
the  end  of  these  charters,  the  thirty-six  chief  burgesses 
are  spoken  of  as  constituting  one  'soUd  mass,  as  it  were. 
The  twelve  councillors  have  no  functions    separate  and 
distinct  from  the  other  twenty-four.    The  ivord  ''aider- 
tnen''  dcies  not  occur  in  either  of  the  charters ;  nor  is  there 
any  affidavit  that  those  whom  the  relator  has  thought  pro- 
per to  call  aldermen,  were  ever  termed  aldermen,  or  called  by 
that  name,  or  reputed  to  be  such,  or  that  they  exercised 
any  one  fun^t^tion  commonly  appertaining  to  the  office  of 
alddftkian.  This  appellation,  therefore,  was  introduced  for  the 
purpose  of  giving  colour  to  the  case,  and  of  endeavouring  to 
supply  the  defect  of  evidence,  by  giving  a  name,  and  thereby 
making  apparently  the  twelve,  under  the  name  of  ''  alder- 
men," form  a  separate  and  distinct  class  from  the  twenty- 
four.    The  Court  is  to  be  holden  by  the  mayor,  the  re- 
corder, and  the  twelve  or  any  four  of  them ;  that  is  nothing 
more  than  sayiug,  that  there  shall  be  a  Court  of  Record 
within  the  borough,  and  that  certain  persons  shall  be  the 
judges;  but  that  is  no  corporate  function.  Suppose  the 
kmg  had  thought  proper  to  say  that  the  mace-bearer 
should  be  judge  of  the  Court,  that  would  have  made  him 
a  judge,  but  would  not  have  given  him  any  corporate 
capacity:  so  here,  when  the  mayor  and  recorder,  and  the 

(a)  (Troro)  3  D.  fie  R.  S3 ;   1  B.  fie  C.  609 ;  fOf/,  386.    And  see 
Bex  w.  Wylfyanuy  (Truro),  3  D.  fie  R.  75. 
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four  coanciilore  hold  their  Court  of  Record,  they  are  ^®^^* 
holding  a  Court  under  the  provisions  of  the  charter,  but  The  Ring 
they  are  not  exercising  any  corporate  function,  or  acting 
in  any  corporate  capacity.  There  is  one  other  distinction, 
and  one  only,  appertaining  to  the  twelve  councillors,  and 
that  is  this,  that  the  mayor,  the  recorder,  and  one  of  these 
councillors,  to  be  elected  by  the  common  council,  are  to 
act  as  justices  of  the  peace.  But  the  office  of  a  justice  of 
the  peace,  is  quite  distinct  from^a  corporation.  *  In  a  case 
which  was  before  this  Court  a  very  short  time  ago  the  ques« 
tion  was,  whether  a  deputy  alderman  ,of  the  borough  of 
Denbigh  was  entitled  to  act  as  a  justice  of  the  peace,  the 
aldermen  themselves  being  justices  of  the  peace  under  that 
charter.  The  Court  said,  that  the  office  of  justice  of  the 
peace  was  different  from  that  of  alderman :  and  that  al- 
though the  aldermen  themselves  were,  under  the  charter, 
justices  of  the  peace,  it  by  no  means  followed  that  the 
aldermen  could  make  the  deputy  a  justice,  much  less  that 
the  deputies,  merely  by  virtue  of  being  deputies,  became 
justices  of  the  peace ;  because,  said  the  Court  on  that 
occasion,  a  justice  of  the  peace  is  a  perfectly  different 
person  from  a  mayor  or  an  alderman.  In  saying  that,  the 
Court  followed  what  was  laid  down  by  Lord  HoU,  in 
Regina  v.  Langley  (d).  Lord  Holt  there  said,  that  it  did 
not  follow  because  a  roan  was  a  mayor  of  a  borough  or  a 
a  city,  that  therefore  he  was  a  justice  of  the  peace;  he 
may  be  a  mayor,  and  yet  not  a  justice ;  in  order  to  be  a 
justice  of  the  peace  of  a  borough  or  city.  It  is  necessary 
there  should  be  an  express  grant  in  the  charter,  making 
the  mayor  or  alderman,  a  justice.  When  this  charter  con- 
stituted the  mayor,  the  recorder,  and  one  of  the  twelve  coun- 
ciUors  justices,  that  was  not  by  any  means  adding  tp  the 
corpovate  capacity,  or  the  corporate  functions  of  the  twelve. 
Now,  with  the  exception  of  the  mayor  being  taken  from 
the  twelve,  of  the  Court  of  Record  being  held  before  the 
mayor,  the  recorder,  and  four  of  the  twelve,  and  of  the 

(a)  2  Lord  Raym.  1029, 1030. 
H   B 
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ia27.       D^aydri  the  lecorder,  and  one  of  the  twelve  being  juBtices 
j^^^Q     of  the  peace,  t|iere  is  not  the  semblance  of  distinction  be* 
«•  tween  tbe  twelve  and  the  other  twenty-four ;  and  in  QW 

of  thesjQ  circumstanoes  of  difference^  is  there  any  thing  pf 
an  executive  natu^Oi  in  the  functions  of  these  twelvQ 
councillors^  yvhich    distinguishes   them  fropi.  the   other 
twenty-four  chief  burgesses.     Ip  every  matter  touching 
the  government  regulation  of  the  borough  which  is  con- 
ferred on  the  thirty-six,  they  are  spoken  pf  as  constituting 
one  common  body,  without  distinction*    Throughout  the 
cbarter84    in  evqiry  thing  that  pr^cribes  what  shall  be 
done  by  the  common  council,  they  are  invariably  called 
thirty-six  capital  burgesses,  without  any  distinction*    Ii^ 
the  election  of  fhe  mayor,  it  is  ordered  (a),  that  the  mayor 
and  town-clerk,  together  with  thirty-six  chief  burgesses, 
being  the  common  council,  witjiout  any  distinctipn,  shall 
elect  the  mayor ;  so,  when  the  mayor  is  to  be  sworn  in  (6)i 
it  is  before  the  mayor,  town  clerk,  and  thq  thirty-six  chieC 
burgesses;  so  officers  and  fre^  burgesses  are  to  be  elepts^ 
by  the  mayor,  town*clerk,  and  thirty-six  chief  b^rg^s9es  (c) ; 
they  are  to  be  admitted,  also  and  swpm,  before  Uie 
mayor,  town  clerk,  and  chief  burgesses  (d).     So,  in  the 
case  of  death  or  removal  of  the  mayor  (e),  the  yacancy 
IS  to  be  supplied   by  the  town   cleric,  and  thirty-six 
chief  burgesses ;  so,  with  respect  to  the  power  of  making 
bye-laws,    they    are  to  be  made  by  the  mayor,  town- 
clerk,  and  chief  burgesses  (/)*    [£ay%,J.  There  is  ano- 
ther clause,  which,  perhaps,  may  establish  a  distinction 
between    those   instances  in  which  the  twelve  and  th^ 
twenty-four  are  to  Join,  apd  those  in  which  they  are  , 
not ;  that  is,  where  a  fine  is  to  be  imposed  if  the  party 
elected  '*  refuse  to  take  on  himself  the  said  office,  func- 
tion, or  ministry/'  <g)]    In  that  case,  the  power  is  given  , 
to  the  mayor,  and  chief  burgesses  aforesaid,  beipg  coun- 
cillors, and  to  the  common  council.    The  power  pf  making  . 

(a)  Ante^  347,  353.  (rf)  Ante^  348.  (/  )  Ani€y  350. 

(6)  Anie^  Z4ff,  («)  Ante^  850.  {g)  Ante,  348. 
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bye-Iawa  is  also  vested  in  the  mayor,  town  clerk,  and  chief 
burgesses,  generally  (a) ;  when  the  charter  cpmes  to  speak 
of  the  power  of  fixing  the  penalties,  there  it  speaks  of  the 
penalties  to  be  fixed  by  the  mayor,  the  town  clerk^  and 
chief  bui^esses,  being  councillors,  &nd  the  common  council 
of  the  borough  (b) ;  so  that  it  should  seem,  that  if  therc( 
is  in  any  degree  a  difierence  under  either  of  the  charters, 
between  the  capacities  of  the  twelve  and  the  twenty-four, 
that  is  anxiously  and  particularly  pointed  out  in  the  char- 
ter itself;  but  in  all  the  other  instances,  and  particularly  in 
the  election  of  mayor,  in  the  election  of  all  the  officers  of 
the  corporation,  in  the  election  of  free  burgesses,  the 
thirty-six  are  spoken  of  as  constituting  one  common,  indis-* 
criminate,  mass  of  electors.  Thus  it  is  in  the  charter  of 
James:  and  it  is  equally  so  in  the  following  charted  of 
Charts  the  first.  In  that,  the  chief  burgesses  are  spoken 
of,  generally,  as  bcdng  those  who  are  to  elect  a  mayor  (e). 
And  the  same  power  is  given  to  them  to  elect  chief 
biirgesses,  the  other  officers,  %nd  free  burgesses  of  the 
corporation  ;  so  that,  in  all  instances  of  election,  the  fran* 
chise  is  to  be  exercised,  not  by  the  twelve  and  twenty- 
four,  as  cd^tituting  distinct  aliquot  parts  of  One  body, 
bat  by  thirty-six  persons,  indiscriminately  named,  and' 
indiscriminately  exercising  the  functions  of  cOnmion 
coondllors. 

Campbell,  Enkine,  and  Parke,  eontra.-^It  is  allowed 
that  the  election  on  the  Ist  of  August,  1825,  was  bad; 
but  it  is  said  that  the  defendants  have  not  acted ;  from 
the  moment,  however,  when  they  were  sworn  in  chief 
burgesses,  they  became  so  de  facto ;  and  if  they  had* 
remained  unquestioned  chief  kui^esses  for  six  years, 
from  the  1st  of  August,  1825,  and  had  never  done  any 
(me  act  in  the  meantime,  their  title  would  have  been  pro- 
tected' by  the  statute,  {d)    [payley,  J.   If  they  disclaim, 

(a^  iinfe,  350.  (fc)  Ante,  351.  (c)  AnU,  347. 

(J)  32  Geo.  Z,  cap.  58  >  and  see  Selw.  N.  P.,  8th  ed.  U50.    . 
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i\\B.\,  answers  all  the  pu^^ose].  Jf  thp,,  Co\w1s^|^gulji]» 
clearly  against  the  application  on  the  ojther .  gij9unds,,,it 
would  not  be  advisable  to  carry  such  a  qup  wqrjfl^fp 
down  to  trial.  A  disclaimer  would  be  su^^ien^f  fiff^ 
if  there  were  derivative  titles  between  the  iBth  of.  Aflg??9t 
and  the  8th  of  October,  that  would  (cl^fir  th§.,^i}?f4 
and  would  prevent  any.embarrassmei^t;  aft^nv<^$^  l^fiW 
are  in  this  corporation  two  distinct  defi^)^  j^pji^i^^jt^ 
twelve,  and  the  twenty-four ;  what  th^  twel?:e.are.(]rf/^ 
is  very  immaterial.  The  functions  of  the^^  twelvjp^^^fp 
the  functions  of  aldermen ;  and  no .  distinctiofx  c^i^,  ^ 
pointed  out  between  these  twelve  al^em^eju,.  apd^,.Jt^ 
twelve  aldermen  generally  to  be  fqwid  in  oth^r,C9q^^4^ 
tions.  They  are  the  persons  from  whom  the  ,may(y;  JB 
to  be  elected,  from  whom  the  justices  are  to  be,  elept^, 
yirho  iaqtually  form  the  court  of  record  f9r,.thp  triaj^,^f\f 
debts  within  the  borough,  and  form  the  cou^  ^pf  quaitf^ 
sessions.  It  is  said  that  no  corpofate  functions  .,a|ap 
scribed  to  the  twelve.  What  corpoi:ate;fu]|ctip;a^  i^te 
ascribed, to  twelve  aldermen  in  gener^.?..  A^I  .1;h|it,is,tp 
be  looked  to  is,,  that  there  is  a  distinct  b^dy.  .of  ^eni[v^ 
and  of  burgesses.  It  is  admitted  that  t^e]:e.i?  tha1^dis$p^t 
body,  and  that  there  must  be  twelve  of  the  on^,  p4 
twenty-four,  of  the  other.  The  clause  in  the  fir^t  cha^l^ 
with  respect  to  the  election  of  a  mayor  (a),,  shewB  tbs|t 
at  that  tima  there  were  thirty-six,  twelve^  oallfi  chiff 
burgesses  councillors^  and  the  twenty-four,  only  cl^ij^f  buj^ 
gesses..  It  is  said  that  the  number,  twentyrfour«,^is4^ 
xnentioned ;  but  if  twelve  be  taken  from, ,  Hb^^-f^^f^ 
twenty-four  will  remain;  and,  therefore.  ;tlip.^|f}i^|^ 
shews  there  were  twenty-four,  ju^t  as:  di^inp^ly^.fp^jf 
it  had  gone  through  the  operation  of  snbtr^Q^o^,,,aJi;(^ 
the  residue  of  twenty-four  had  actually  rem^^njed^  ..Xlp^ 
it  appears  that  there  have  been  two  distinct,  bpdies  jw 
the  bbfough,  the  twelve,  ^nd  the  twentyrfour,.  jeq^^ijfv^ 
throughout  as  .distinct  definite  bo4ics;  ?uid,  .^fi,,fl??It9JR) 


(fl)  AiHeyUf. 


.,v»t 


Headlet. 
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floii  c6\i\A  riot  exist  without  the  twelve,  and  without  the      ^^' 
'iweiity-fotir.   *  It  is  submitted  that  there  is  no  distinction     The^KiNo 
^iwten  the  elective  body  for  the  election  of  a  mayor,  v.^ 

'icrid  tliitYor 'the  election  of  capital  burgesses.  The  pro- 
'vibi6(tt  regtiTiting  the  election  of  a  mayor  (a),  is  exactly 
ihis'^ipdme'  as  If  the  power  of  election  had  been  given  by 
tisMe  to'  the  twelve  chief  burgesses  councillors,  the 
twenty-four  6hief  burgesses,  the  mayor,  and  recorder, 
wflie^^iter  part  of  them.  If  that  had  been  the  case 
ttreri^'c^h  be  no  doubt  that,  according  to  Rex  v.  H. 
^^Jboittt*  (b),'  and  several  decided  cases,  there  must  have 
lieen  tL  majority  of  the  twelve,  and  a  majority  of  the 
tWiiity-four,  to  make  a  good  elective  assembly.  It  can 
'^halke  no  difference  that  the  king  says  that  there  shall 
t)€(  a  common  council  consisting  of  twelve  and  twenty- 
%uf,  and  that  such  common  council  or  the  greater  part 
kliati  elect  a  particular  officer,  or  that  the  twelve  and 
iibenty-four,  or  the  greater  part  of  them'  shall  elect. 
HBayUt/y  J.  In  the  one  case  you  name  them  as  indi- 
H^diial  bodies,  in  the  other  you  name  them  in  the  aggre- 
^te.  Wher^  fhe  king  says  the  common  council  shall 
consist  of  twelve  and  twenty-four,  there  can  be  no  good 
i^dinmon  council  unless  there  be  a  majority  of  the  twelve 
•and  tiv^eh^-four].  [Holroydy  J.  That  is  not  so  said, 
'^'beKfeve,  in  this  charter].  It  is  admitted  that  where  a 
right  of  election  is  given  to  twelve  and  twenty-four,  or 
the  greater  part  of  them,  there  must  be  seven  of  one  and 
ttflrtien  of  the  other.  Then  suppose  it  is  said  that  twelve 
i61d  twenty-foUr  shall  form  the  common  council,  and 
tfa'at  'the  right  of  election  shall  be  in  the  common  councrt 
\Jr  %e'  greater  part  of  them ;  there  is  no  distinction  in 
mfecril  between  thie  two  cases;  and  to  have  a  good 
<»Mnon!  tebuhcil  'jou  ttmst  have  seven  of  the  onci  arid 
lAiftJieti^'ofihe  iJth'er;  Fdrwhat  ptirp6se  doefe  thfeltirig 
tefttfcKic^the  pirfetith^sis  in  tli6  charter,  lut  to  miki  tiife 
(fliffiilftlori^ttefSi^n  'thfe'  cht^f  burgesseS  couhcJilfeM;  «rid 

(a)  Ante,  347.  [{h)  2  D.  &  R>T6r ;  1  B.  &  C.  452  ;  Ante,  367, 
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the  chief  btirgesges,  between  the  twelve,  and  the  twenty* 
ThTiKiKc  four.  He  says,  of  which  said  chief  burgesses  scwae  ai« 
called,  known,  or  distinguished  by  the  name  or  dis- 
•trnction  of  chief  burgesses  councillors  of  the  borough 
aforesaid,  or  the  greater  part  of  them;  th^vby  inti* 
mating  that  there  must  be  the  twelve,  and  twenty**four. 
The  election  is  to  be  in  the  thirty-six ;  but  the  constit«* 
tion  of  the  thirty-^six  is  twelve  and  the  twenty-four.  Sup- 
pose this  king  had  said  it  should  be  in  the  twelve  and 
twenty-fotir  or  the  greater  part  of  thenu  In  that  case 
there  nrast  have  been  a  majority  of  the  several  component 
parts.  It  can  make  no  difference  that  it  says  it  diall 
be  of  thirty-six,  composed  of  twelve  and  twenty-four. 
The  intention  of  die  charter  is,  tiiat  the  mayor  and  chief 
burgesses  should  all  be  elected  in  the  same  manner. 
{Holroyd,  J.  If  it  had  said  the  twelve  and  twenty-four, 
i>T  the  greater  part  of  them,  then  the  construction  would 
be  that  there  must  be  the  greater  part  of  the  twelve,  and 
the  greater  part  of  the  twenty  four,  but  it  says  the 
the  thirty^iz  or  the  greater  part  of  them.  Is  not  that 
the  greater  part  of  the  thirty-six  ?]  But  then  the  king 
goes  on  to  say  that  the  thirty-six  are  constituted  of  the 
twelve  and  twenty-four,  which  is  the  same  as  if  he  had 
said  twelve  and  twenty-four  making  thirty-six,  or  the 
major  part  of  them.  Where .  the  king  says  of  whom 
some  are  called  chief  burgesses  councillors,  he  alludes 
to  them  to  shew  that  they  are  to  form  a  constituent  part  of 
the  assembly ;  that  is  the  very  object  of  it.  Then  could 
a  mayor  be  chosooi  if  the  twelve  were  entirely  gone  1 
[Holrvydf  J.  The  twelve  are  only  mentioned  there  as 
the  persons  out  of  whom  the  choice  is  to  be  made,  not  as 
the  persons  who  are  to  make  the  choice].  The  number 
twelve  is  only  mentioned  as  the  body  fipom  whom  the 
mayor  is  to  be  taken.  When  the  constituent  body  is 
m^DlMNMd,  it  is  said  of  which  chief  burgesses  some  are 
calledji^off.  knowui  or  distioguished  by.  the  name  or  dis- 
tinction of  chief  bttiigesses  councillors.    That  necessarily 
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refera  to  the  twelve ;  and,  ihMefore,  by  the  nomiiiatiaii 
of  these  twelve,  the  king  makes  the  twelve  or  Ae  major 
part  of  them  a  necessary  part  of  the  elective  assembly ; 
and  there  could  not  be  a  good  election  of  mayor  unless 
there  were  a  majority  of  the  twelve  present.     If  there 
most  be  any,  it  is  qnite  dear  there  must  be  seven.   Whcfn 
the  king  says  so  anxiously   ''  of  which  chief  burgesses 
some  are  called  or  known,  or  distinguished  by  the  name  or 
distinction  of  chief  burgesses  councillors,"  he  gave  no 
power  to  the  twenty-four,  in  the  entire  absence  of  the 
twelve;  the  words  directing  the  election  of  chief  bur* 
gesses  (a)  constituted  the  thirty-six  the  elective  bodies 
with  respect  to  such  election,  as  the  thirty-six  are  con- 
stituted, namely,  of  two  integral  distinct  bodies.    Then 
supposing    the  common  council  had  been   constituted 
of  the    thirty-six,    consisting  of   twelve    and    twenty- 
four,  or  two  distinct  bodies,  and  it  had  been  said  that  the 
common  council,  or  the  major  part  of  them,  should  elect, 
it  seems  to  be  conceded  that  a  majority  of  both^  of  the 
twelve  and  twenty-four,  would  have  been  necessary.   Now 
the  words  are  ''of  the  thirty-six."    Then  the  thirty-six 
are  constituted  by  the  twelve  and   ^twenty-four,    two 
separate  distinct  independent  bodies ;  which  is  the  same, 
hi  substance,  as  if  the  king  had  said,  that  the  twelve  and 
twenty-four,  or  tiie  greater  part  of  them  should  meet  and 
elect;  and  it  never  could  have  been  intended  that  an 
election  shoald  take  place  without  the  presence  of  a 
single    chief    buigess     councillor.      All    the  mischief 
pointed  Out  in  Bex  Vi  Miller  (a)  seems  to  apply  to  this 
case.     [Batfletfj  J.    There  th6    right  of  election    Was 
specifically  in  particular  persons.]    This  is  the  first  case 
which  has  arisen  as  to  the  right  of  election  given  to  an 
aggregate  body,  cotisisting  of  separate  and  independent 
parts ;  and  that  a  solemn  construction  may  be  put  on 
such  iBt  charter,  it  is  submitted  that  this  rule  should  be 
madie  absolute.     Lord  Kenjron  says,  and  this  proposition 

'      (^)  6  T.  K.  3aS ;  ai»As,  WT  ;  post  378. 
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oeems  to  be  now  clearly  established^  that  '^  where  there  U 
a  definite  body  in  a  corporation,  a  majority  of  thatdefi»i<? 
tiye  body  must  not  only  exist  at  the  time  when  the  act  is* 
to  be  done  by  them,  but  a  majority  of  that  body  must 
attend  the -assembly  when  such  act  is  done."  Mr.  Justice 
Afhkurst   says,    '^  where  a  b6dy  coqK)rate   consists  of 
several  integral  parts,  if  one  part  is   annihilated  the 
whole  body  is  dissolved."    Can  it  be  said  here,  that  if 
the  tWf^lve  were  annihilated,    there   could    be   a  gOQ4 
election  of  ai  mayor  ?  -jf^l.  it  must  subsUtt,  then  it  must  hc) 
pi^ent ;  and  if  the  court  should  hold  that  there  was  no 
nf^cessity  for  any  one  of  the   twelve  being   present,   it 
would   hold  that  the  twelve  might  be  annihilated,   and 
yet  the  corporation  of  Devizes  would  subsist,  although 
tl|e  body  from  whom  the  mayor  is  to  be  dected  be  anni-: 
h;ilfited,  although  the  body  be  annihilated  from  whom  the 
ji^stices  are  to  be  elecled,  although  the  body  be  ^oni- 
hilated  who  are  to  hold  the  courts  of  record,  and  quarter 
session^,  for  the  trial  of  all  criminal  offences.     **  ThQ 
l^g^lat.ure  in.  forming  this  corporation  was  not  acting 
without   reason  and  sound    policy  in  appointing  these 
diiFercAt  checks  and  controuls  over  each  other«    The. 
corporatipn  was  to  consist  of  several  bodies,  one  of  them 
co;nsisting. of  forty-eight  persons,   and  if  a  major  part  of 
those  forty-eighi  be  gone,  the  corporation  is  dissolved, 
because  it  is  no  longer  capable  of  performing  its  functions 
agreeably  to  the  intentions  of  the  founders  there,  that 
bpf^y  i§  reduced  to  nineteen ;  and  there  cannot  be  a  legal 
cp^qpor^te.  n^eeting,  for  the  purpose  of  choosing  a  mayor 
without  tl^e  integral   part  of   the  corporation."      Mr* 
Jv^9tice  Lawrence  says,  **  the  election  in  this  case  is  to  be 
xu^de,  by  ^  minority  of  the  mass  compoaed  of  sefveral, 
difffirent  classes  I  do.  not  say  that  when  so  met  there 
m^st  be  a^  majority  of  each  of  the  classes."    The  defen- 
d^^^jyerp  at.gre^t  pains  to  shew   that  the  thirtynsix 
were  considered  aj3  a  mass.      They  s^re^  but  then  a  mass 
composed  of  distinct  parts  of  the  whole,  who  when  so 
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properly  assembled^  may  elect.  *'  In  short  a  majority  of 
each  integral  part  of  the  corporation  must  meet,  in  order  The  Rimo 
to  make  a  good  elective  assembly,  though  an  election  by  HBAvit^. 
a  majority  of  those  assembled  is  valid.'*  Herethen  there 
has  not  been  a  majority  of  each  integral  part  of  the  cor- 
poratiotiy  because  the  twelve,  are  an  integral  part  of  the 
corporation,  and  the  twenty-four  are  an  integral  part  of 
the  corporation,  and  of  the  twenty-four  ten  only  assem- 
bled. The  usage,  it  is  true,  is  not  set  out  in  the  affidavits. 
The  application  does  not  rest  on  tlie  usage.  If  there  had 
been  a  usage  it  lay  on  the  other  side  to  shew  it.  Ac- 
cording to  Rex  V.  Hoyte  (a),  there  may  be  a  usage  in 
the  corporation,  whereby  a  less  number  than  the 
majority  of  each  integral  part  might  make  a  good  con- 
stituent assembly  ;  but  it  lay  on  the  defendants  to  shew 
the  usage.  They  being  silent  on  that  subject,  it  must  be 
taken  tliat  there  is  no  usage  contrary  to  the  chartei-s ;  and 
the  court  will  decide  on  the  charters.  It  is  said  that  this 
is  a  question  merely  of  election,  and  that  it  lias  nothing 
to  do  with  the  functions  which  are  given  throughout  this 
charter^  to  the  twelve  chief  burgesses  councillors  in  respect 
of  Courts  of  Record,  in  respect  of  their  being  Justices, 
or  in  any  other  respect.  In  matters  of  election,  however, 
they  appear  to  have  a  co-ordinate  j  urisdiction  with  the  chief 
burgesses.  In  this  respect  there  is  no  difference  between 
these  cliief  burgesses  councillors,  and  aldermen  in  all  other 
corporations;  because,  although  the  court  requires  that 
in  the  election  of  any  particular  individual,  when  the 
body  is  assembled,  it  must  be  composed  of  a  majority 
of  each  definite  part,  •  yet  when  it  is  assembled,  the  majo- 
rity of  the  assembly,  not  the  majority  of  the  constituent 
part,  is  required ;  and  therefore,  although  fliey  have  a  co- 
ordinate jurisdiction  here,  they  are  still  in  the  same  situa- 
tion as  all  other  corporations.  It  is  necessary  that  a  majo- 
rity of  each  of  the  parts  of  this  common  council  should 

(a)  6  T.  R.  430  (Grampound)  ;   pott,  384. 
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1837.        acty  beeanse  the  prineiple  is,  that  when  aony  tiung  k  to  be 
The  Knro     done  by  the  general  assent  of  a  oorpoiaie  body^  of  the 
v<  common  comicil  for  instance,  a  majotity  of  eaoh  definite 

part  of  it  must  be  present.  Lord  TeiUerden  said  (a) 
''much  good  is  derived  from  adhering  to  general  rules, 
and  this  mle,  as  to  corporations,  is  in  itself  extremely  be- 
neficial^  as  it  compels  them  to  fill  up,  from  time  to  time, 
the  vacancies  that  occur/'  Now  not  only  is  the  m&yor  to 
be  elected  from  this  definite  body  (6),  but  this  definite  body 
constitutes  the  Court  of  Record  (c) ;  from  this  definite  body 
are  elected  the  justices  (d) ;  and  this  definite  body  is  also 
to  inquire  into  the  imposition  of  fines  (€).  It  is  of  great 
importance  therefore  that  those  rules  on  whidi  corpoxatioiis 
have  hitherto  been  regulated,  and  which  oompel  than  to 
keep  up  the  full  definite  body,  should  be  abided  by. 
Now  here,  if  the  majority  of  the  twelve  are  not  necessary 
to  be  present,  it  would  scarcely  ever  be  necessary  to 
keep  up  the  full  body  of  twelve  ;  but  on  the  principle 
which  regulated  the  decision  in  Rex  v.  R.  Bower  (f),  it 
would  be  necessary  to  have  these  twelve  chief  burgesses 
councillors  kept  up.  ILittledaky  J.  There  is  one  part  of 
the  charter  which  seems  to  be  very  singularly  eqNressed. 
In  the  early  part  of  the  charter  of  James  L,  it  is  said 
''  that  the  mayor,  and  common  derk,  called  the  town- 
clerk  of  the  said  borough,  together  with  thirty  and  six 
chief  burgesses  of  the  said  borough,  being  the  oommon 
council  of  the  said  borough,"  (g)  There  it  says,  the  thirty- 
six  are  to  be  the  conmion  oouncil,  and  perhaps  the  toiwn- 
derk  also ;  then,  in  a  subsequent  part  (A),  ^*  if  any  peraon 
refuses  to  execute  any  office  or  function  to  wfaidi  he  is 
elected,  then  it  diall  be  lawful  far  the  mayor  and  chief 
buigesses  aforesaid,  being  coundllors^  and  the  ^oaimon 

(a)  1  B.  &  C.  4i^,  inJU*  v.IL  {eyjtkte,  351,  371 . 

Bower.  (/)  2  D.  &  R.  rsi ;  1  B.  4k  C. 

{b)AnU,Z47,Z5Z.  492  (Weymooth)^   g»if,3fi7,375. 

(c)  Ante,  351.  (g)  Ante,  347. 

(d)  Ante,  352.  (A)  Ana,  349. 
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eotmcil  of  the  said  bonmgh."    Now  from  that  language  it 
would  appear  that  either  the  common  council  m  confined      TheK»o 
io  the  twelve^  or  else  confined  to  the  twenty-four,  or  else  ^' 

it  ie  an  inaccurate  expreseion ;  because  it  is  '*  being  coun- 
cillors and  the  common  council/']  The  charter  md&es  the 
point  quite'plain ;  where  the  charter  of  Charles  I.  speaks 
of  the  election  of  mayor,  it  says  that  the  mayor  shall  ''be 
elected  by  the  thtrty-^ix  chief  burgesses^  some  of  whom 
are  called  chief  borgesaea  conncillora."  [LUtledak,  J- 
There  is  dearly  an  inaccuracy  of  expression;  the  lan- 
guage here  is  ''  shall  be  lawful  for  the  mayor  and  chief 
burgesses  aforesaid,  being  councillors,  and  the  common 
coimcil  of  the  borough"  (a).  The  words,  ''and  the  com- 
mon council  of  the  borough,"  mast  either  be  a  further  de- 
scription of  chief  burgesses,  or  else  they  must  be  a  distinct 
set  of  people;  whereas,  before^  it  was  said  the  thirty-six 
should  be  the  common  council].  That  clause  has  been 
made  use  of  against  the  application,  as  oontaining  a  dis- 
tinction which  is  omitted  in  the  clause  respecting  eleo^ 
tions.  From  that  part  of  the  charter  it  seems  to  be  clear 
that  the  term  chief  buigesses  councillors,  and  the  com- 
mon council^  and  the  term  chief  burgesses  generally,  are 
made  use  of  indiscriminately.  So  far  from  that  affording 
an  aigument  for  the  defendants,  it  shews  that  the  king, 
when  he  speaks  of  thirty-six  chief  burgesses,  is  speaking 
of  those  thirty-six  chief  burgesses  as  compounded  of  two 
different  bodies.  In  the  clauses  giving  power  to  impose 
fines  (6)  and  demise  lands  (c),  the  language  which  desig- 
nates the  different  parts  of  the  common  council,  is  used 
in  the  same  sense  as  the  general  term  .of  "  chief  burgesses,^' 
because  it  is  not  the  major  part  of  them,  only,  but  the 
m^r  partof  them  "as  aforesaid;''  and  the  last  "afore- 
said," the  last  antecedent  is  the  power  to  the  mayor  and 
chief  bu]^;esses.  Throughout  this  charter  therefore  the 
terms  "chief  burgesses,''  and  "common  council,"  are 
used  as  designating  the  two  different  bodies^  chief  bur- 
(fl)  AnU,  349.  (6)  Ai4€,  348,  9.  (c)  Ante,  350. 
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v^92&        gesses  counciilorSf  and  chief  Durgi^sBes  not  counculoiiB. 
iSljftiiio      Such  two  dikerent  bodies,  having  two  different  functions 
yj^ill       to  perfoxm,  tliey  are  integral  parts  of  the,  corpora^on, 
and  a  majority  of  eachT  of  these  parts.pust  be  jpreseat 
at  the  time  of  election.    This  number  of  twelve  chief  bur- 
gesses  councillors,  is  not  a  mere  titular  distinction  ^veb 
to  twelve  chief  burgesses.     It  is  clear  from  the  charter 
that  the  chief  burgesses  councillors  form  a  separate  body, 
elected  from  the  feat  of  the  corporation.     It  is  therefore 
''of  great  importance  that  the  corporation  should  be  com- 
'polled  to  keep  that  body  full ;  because  jt  is  from  them  that 
the  justices  are  to  be  supplied;  and  it  is  one  of  the 
CTcat  advantages  to  be  gained  by  compelling  a  majotjty 
of  each  definite  body  to  be  present  at  an  election  that 
they  are  compelled  {hereby  to  fill  up.     If  it  should  be 
'decided  that  it  is  not  necessary  that  a  majority  of  these 
persons  should  be  present,  it  will  be  open  to  this  corpo- 
ration, as  it  has  been  practised  by  many  other  .  corpora- 
tions, to  keep  just  so  many  of  the  definite  body  elected, 
as  will  be  necessary  to  answer  any  party  purpose  in.  that 
corporation.   Whereas  if  it  be  laid  down  as  a  general  rule 
iliat  the  body  is  a  definite  body,  so  to  be  kept   up,  and 
tbat  it  is  desirable  that  the  majority  should  be  present 
^or  the  purpose  of  keeping  it,  apd  as  lar^  Tenterden  said 
in"  Hex  y.   U.  Bower  (q),    that  the  court  Y^GMld  not 
yield  to  nice  and  subtle  constructions,  in  order  to  defeat 
such  a  purpose.      [Bayley,  J.     In   Rex  v.  Devonshire 
(6),  the  chief  burgesses  were  to  be  elected  by  th^.  remain- 
ing^ chief  burgesses;  and  of  those  chief  buigesses.  foiu 
wejre  aldermen.     I  do  not  think  the  court  he^  that  it  wf« 
necessary  that  there  should  be  three  aldermen' prrae^it^ 
It  DQ^ame  unnecessary  in  that  case,  becau3e  there  was. 
not   present  a  majority  of  the  w^ole  aggregi^te  body, 
l^ow  if  upon  the  face  of  the  charter,  and  of  the  a^dayit|i 
it  i(^  in  any  dej^ree  doubtful  what  is  the  rights  then  for  the 

493 ;  ante,  377, 8.  ,  ,,       mte^^^f, . 
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purpose  of  having  that  ascertained,  the  cQurt  will  make  ,^-!?^7« 
this  rule  absolute.  It  has  been  said  that  the  relatoic  lUs  Yfi^l^jHo 
not  sworn  to  any  usage  by  which  it  can  be  shewn  that  ,  '  ^ri ''^ 
hitherto  such  a  number  of  the  burgesses  councillors  have  .  i  j  i  a  ili  * 
been  present.  The  rdator  is  pot  a  member  of  the  coi^ 
poration ;  it  is  not  in  his  power  then  so  accurately  to  know 
what^  the  .usage  in  this  corporation  has  been ;  but  inasmucji 
as  ^e^  has  put  this  forward  .as  the  ground  of.  this  complaii^ty 
aind  ha3  charged  ikis  as  being  an  improper  mode  of  elect- 
ing chief  burgesses,  if  it  had  been  the  usage  to  el^t 
without,  such  a  number,  those  who  answer  this  affidayit. 
and  who  are  members  of  the  corporation,  who  have  t^e 
opportunity  therefore  by  reference  to  their  books,  and  by 
reference  to  their  oflBcers,  to  know  what  has  been  the  con- 
stant usage,  would  have  put  it  on  the  face  of  their  affidavit, 
l^rom  the  fact  that  there  is  no  denial  of  its  having  been 
so  on  a  former  occasion,  it  may  be  inferred  that  at  any 
rate  it  is  by  no  means  clear.  On  a  former  occasion  it 
appeared  that  the  majority  have  not  always  been  present  j 
and  an  opportunity  would  be  afforded,  by  making  this  rule 
absolute,  of  having  that  fact  clearly  ascertained,  in  brder^ 
if  iisage  is  to  give  an  interpretation  to  this  charter,^  (and 
it  could  not  give,  an  interpretation  contrary  to  the  mean- 
ing), that  it  might  explain  it  and  shew  what  was  the 
meaning  from  all  time.  That  would  bje  found  by  -i^end- 
liig  it  d^own  to  be  tried.  In  Rex  v.  Warlow  (a),  a 
rule  nisi  was  granted  against  persons,  who  before  cause 
shewn,  resigned.  '  \^]Bayley,J.  There  were  many ^  deri- 
vative titles  ihere.]  That  does  not  appear  by  the  report; 
tWe  diefendants  had  resigned,  and  the  resignation  had 
Bfeeh  accepted :  and  there  was  nothing  to  try^  but  whe- 
ther ihe^,  were  duly  elected,  having  acted  in  the  meati 
dme.  *  Tnbugh  they  had  virtually  disclaimed,  still  the 
court' made  the' rule  absolute.  It  does  not  appear  ori  anvl 
oJE^ihe  afedavits,  fliat  no  derivative  title  was  created  under 
diV  void'  electiofi  of  the  Ist'of  August.  It  is  said  that* 
il^f  hk^^6t MUfii  ^^Bapley,  Ji  Itis totaled  that  tiie^ did 

(«)  2  StVS.  75  (Pembroke).  '    "" 
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1827.        no  Other  act  than  that  of  being  swonu]    It  is  so  stated; 
TheKifRT   ^^^  ^^  ^^  hoped,  that  on  this  principal  point,  the  court  will 
V-  think  it  right  to  make  this  role  ahsolnte,  in  order  that 

it  may  be  determined  fyt  the  first  time.  Upon  die  other 
pointy  this  rale  should  be  made  absolute  in  order  that  it 
may  be  determined  for  the  first  time,  n^ethiBr,  when  a 
charter  gives  the  electtve  power  to  a  body  by  its  general 
name,  which  body  appeals  from  other  parts  of  the  charter 
to  consist  of  two  distinct  classes,  a  majority  of  each  of 
Uiose  classes  is  required  to  be  present ;  or  whether  a 
majority  of  the  body,  no  matter  how  composed,  is 
sufficient.  That  case  has  never  yet  beeh  determined*  In 
the  other  cases  the  charters  designate  that  particular  part 
of  which  the  g^ieral  body  is  composed ;  in  this  the  thirty- 
six  chief  burgesses  are  is^ken  of  generally  as  being  the 
common  council ;  but  firom  the  other  part  of  the  charter, 
it  is  clear  that  those  thirty-six  are  to  be  formed  of  two 
distinct  bodies,  one  of  which  has  separate  functions  to 
perform,  of  great  importance.  The  court  has  to  decide 
whether,  when  a  charter  uses  the  general  term ''  common 
council,^'  or  fixes  the  number  of  burgesses  of  which  the 
common  council  is  composed,  a  majority  of  each  integral 
part  of  that  common  council,  or  a  majority  of  the  general 
body,  is  required.  On  the  principle  laid  down  in  Rex  v. 
jR.  Bower  it  is  highly  beneficial  that  it  should  be  re- 
quired, that  a  majority  of  each  part  should  be  present  at 
the  election.  This  charter  is  to  be  construed  with  refer- 
ence to  the  ancient  state  of  the  borough ;  and  on  this 
affidavit,  and  this  statement  of  the  charter,  there  is  quite 
enough  to  shew  that  this  was  a  borough  by  prescription, 
with  twelve  chief  burgesses  councillors,  or  aldermen,  and 
twenty-four  chief  burgesses.  Looking  at  the  first  charter, 
it  appears  that  there  was  a  definite  body  in  the  town, 
called  councillors-burgesses.  In  the  charter  they  are 
called  chief  burgesses  councillors,  and  it  proceeds  to  give 
directions  respecting  the  nomination  of  officers  ,-  in  which 
the  body  of  burgesses  councillors,  is  directed  to  be,  as 
it  anciently  has  been,  in  the  borough.     In  the  part  of  the 
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charter  which  has  relatioa  to  the  twelve  chief  buxgeases  18%^.  . 
GouncilloiB  (a),  the  tena  "  officers''  must  clearly  relate  to  'iheKiBQ 
the  burgesses  ^uacilloiB ;  and  that  is  shewn  most  dis-  v. 

tinctly  afterwards,  when  speaking  of  a  fine  for  not  serr* 
ing  (&).  Then  inasmuch  as  there  is  no  intimation  of  any 
other  existing  charter,  it  will  be  taken,  that  it  is  a  cor- 
poration by  prescription,  with  that  prescriptive  body. 
Constnung  the  charter,  with  reference  to  that  pre^ 
scription,  the  court  will  say  whether  it  is  not  esssential 
that  there  should  exist  a  majority  of  the  twelve,  and 
thai  a  majority  of  the  twelve  should  be  present  at  the 
meeting  at  which  any  officers  are  chosen. 

Bayley,  J.  (c)  If  these  affidavits  carried  a  reasonable 
doubt  in  our  minds,  we  should  make  the  present  rule  ab- 
sdiute ;  but  if  on  carefully  considering  them,  no  reasonable 
doubt  be  produced,  we  ought  not  to  grant  a  rule  which  will 
of  necessity,  have  the  effect  of  producing  very  considerable 
expense.  In  this  case  the  affidavits  are  perfectly  silent 
on  the  subject  of  usage,  and  Mr,  Campbell  rightly 
^ougli  puts  this  case  simply  on  the  construction  of  the 
charter.  The  general  rule  I  take  to  be  this,  that  when 
you  give  a  right  of  election  to  persons,  describing  them  by 
their  corporate  character,  every  member  which  enters 
into  that  description  must  concur,  and  must  be  present  at 
the  time  of  the  election ;  and  in  the  case  of  definite  bodies 
yon  must  have  a  majority  of  every  definite  body;  as  for 
instance,  if  you  give  a  right  of  election  to  the  mayor, 
aldermen,  chief  burgesses,  and  other  burgesses,  the 
aldermen  and  the  chief  burgesses,  being  each  of  them 
definite  bodies,  then  it  is  essential  that  you  should  hare 
a  majority  of  the  aldermen  present,  and  a  majority  of  the 
chief  bui^eases;-  but  the  necessity  of  the  concurrence 
of  each  integral  part,  may  Or  may  not,  be  applicable,  ac- 
cordixig  to  die  language  of  the  right  of  election,  whenyoa 

(a)  Ani€^  377,  8.  (b)  Ante,  340. 

(e)  IjH  reiOierdbii  C.  J.,  had  left  the  court. 
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18tr.         can  see  the  terms  in  which  the  right  of  election  is  granted. 
.j^jJJ^^      In  Rex  V.  HoyU  (a),  it  was  held  that  a  charter  might  be  so 
V.  worded  as  not  to  require  a  concurrence  of  a  majority  of 

the  definite  bodies :  in  the  case  of  Rex  ▼.  Miller  (ft).  Rex  ▼• 
Bellrwger(c),  and  Rexy.R,Boiver{d)f  you  had  words  gir- 
ing  the  right  of  election  to  specific  bodies,  as  mayor,  alder* 
men,  and  so  on.  In  this  case  there  is  no  account  of  what 
was  the  usage  prior  to  the  period  of  time  when  the  charter 
was  given ;  and  although  it  is  a  corporation  by  prescrip- 
tion, and  although  it  would  appear  from  the  language  of 
the  charter  of  James  L,  that  it  was  not  then  for  the  first 
time  that  there  had  been  thirty-six  persons  chief  bur- 
gesses, twelve  of  whom  were  councillors  also,  for  what 
period  of  time  they  had  existed,  and  what  were  their  re- 
spective rights,  is  not  upon  this  charter  in  any  degree  set 
forth.  Assuming,  as  it  is  assumed  on  the  part  of  the 
relator,  that  at  that  period  of  time  there  must  have  been 
in  existence  twelve  and  twenty-four,  the  language  of  this 
charter  is  material  to  be  looked  at,  because  from  the  lan- 
guage of  the  charter,  it  will  be  seen  whether  it  was  in- 
tended there  should  concur  the  presence  of  a  majority  of 
the  twelve,  and  the  presence  of  a  majority  of  the  twenty- 
four.  If  that  were  the  case,  the  language  natural  to  be 
used,  woufd  have  been,  that  the  party  should  be  elected 
by  the  mayor,  town-clerk,  and  the  twelve  councillors,  and 
the  twenty-four  chief  burgesses ; — that  would  have  been 
the  obvious  language  which  one  should  have  expected 
would  have  been  used ;  and  on  looking  at  the  charter  one 
finds,  that  upon  particular  occasions,  that  is  the  language 
that  is  used ;  perhaps,  because  the  king  in  giving  the 
bharter,  meant  in  particular  instances,  when  fines  were  to 
be  imposed,  there  should  be  a  difference  between  these 
cases  and  those  cases  in  which  they  were  to  meet  merely 
for  the  purposes  of  ordinary  election.  Now  the  charter 
says,    the   right    of   electing    the   mayor  shall   be  in 

(a)  Ante,  377.  (c)  4  T.  R.  8f 0  (Bodmin). 

Ih)  Ante,  367.  {d)  Ante,  367,  375, 383. 
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the  mayor,  the  common  clerk  ortown-clerk  of  the  borough, 
together  with  thirty-sixburgesses  of  the  borough,  being  the     ThTKiKo 
common  council  of  the  same  boirough,  for  the  time  being;  v*  ^ 

who,  or  the  greater  part  of  them,  from  time  to  time,  and  at 
all  times  hereafter,  shall  hare  power  of  electing  the  mayor. 
Then  the  right  is  to  the  thirty-six  by  number ;  as  if  that 
was  a  body  kno^m  or  considered  as  consisting  of  a  number 
of  thirty-six,  and  making  no  distinction,  as,  I  believe,  was 
done  in  every  case  in  which  the  necessity  of  the  concurrence 
of  the  presence  of  every  integral  part  has  been  required, 
in  all  those  cases  specifying  the  different  parts  in  the  cor- 
poration.    It  then  comes  to  the  power  of  nominating  and 
electing  to  otiier  offices ;  and  then  it  says,  that  the  mayor 
and  town-clerk  of  the  borough  aforesaid,  and  thirty-six  chief 
burgesses  of  the  same  borough  for  the  time  being,  or  the 
greater  part  of  them  from  thenceforth  for  ever,  shall  have 
the  nomination,   election,  and  appointment.     Then  the 
right  is  given,  not  to  the  twelve  and  to  the  twenty-four, 
not  to  the  common  council  assembled,  but  it  is  to  the 
mayor  and  to  the  thirtynsix ;  using  no  language  to  make 
a  distinction  between  any  of  the  individuals  of  whom 
that  thirty-six  were  composed.    There  are  afterwards,  in 
two  parts  of  the  charter,  fines  imposed ;  and  the  variation 
of  the  language  which  is  used  on  that  occasion  is,  as  it 
seems  to  me,  strongly  in  aid  of  the  construction  which  I 
think  ought  to  be  put  on  this  charter,  that  in  case  of  a 
refusal  to  take  on  themselves  corporate  offices,  or  in  case 
of  enforcing  bye-laws  by  particular  fines,  then  the  right 
is  given  to  the  mayor  and  chief  burgesses  being  coun- 
cillors, and  the  common  council  of  the  same  borough  for 
the  time  being,  or  the  greater  part  of  them.    Therefore 
in  that  case  pointing  out  when  you  are  to  go  the  length 
of  imposing  a  fine,   and  in  that  case  only  you  shall 
consider  the  twelve  as  constituting  a  distinct  body  from 
the  rest,  and  it  shall  be  essential  there  be  present  a 
majority  of  that  definite  body  as  well  as  of  the  other 
parts  of  the  corporation.      When    you   come   to    the 
VOL.  I.  2  e 
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charter  of  Charles  L  the  language  of  it  seema  to  bear 
XhekiNo  &i^d  require  a  similar  constructioiu  It  states  tiiat  there 
are  at  that  time  clearly  in  the  corporation  a  body  of 
thirty-<8ix,  consisting  of  twelve  who  are  councillors^ 
and  twenty-four  who  are  not.  That  being  the  case, 
if,  at  the  election  of^  officers,  they  were  to  have 
the  concurrence  of  the  definite  body  of  twelve^  and 
a  concurrence  of  the  definite  body  of -twenty-four,  it 
would  have  been  obvious  to  have  used  the  language,  thai 
the  right  of  election  should  be  in  the  mayor,  and  in  the 
councillors,  and  in  the  residue  of  the  chief  bui^gesses  of 
the  said  borp^gh;  instead  of  which  the  language  is,  that 
the  mayor  for  the  time  being,  and  the  recorder  of  the 
same  borough  for  the  time  being,  and  in  tiie  absence  of 
the  said  recorder,  his  deputy,  and  the  chief  bui^esses 
being  the  common  council  of  the  same  borough  for  the 
time  being,  of  which  chief  burgesses  some  were  called, 
known  or  distinguished  by  the  name  or  distinction  of 
chief-burgesses-councillors  of  the  borough  aforesaid,  or 
the  greater  part  of  them,  at  all  times  thereafter  should 
have  power  and  authority  to  choose,  nominate  and  appoint 
a  mayor ;  and  afterwards,  ^*  that  the  mayor  and  recorder  of 
the  borough  aforesaid  for  the  time  being,  and  in  his 
absence  his  deputy,  and  the  aforesaid  chief  burgesses  of 
the  common  council  of  the  same  borough  for  the  time 
being,  or  the  greater  part  of  them,  were  from  thenceforth 
for  ever  thereafter  to  have  the  power  of  nominating  and 
appointing  other  officers/'  No  distinction  is  made  there 
between  the  twelve  and  the  twenty-four;  it  seems  to  give 
the  ri^t  to  the  whole  collective  body,  not  distinguishing 
between  the  difierent  classes  of  which  that  body  is  com- 
posed, but  giving  the  right  to  the  whole  as  a  mass.  In 
the  case  of  Rex  v.  Devonshire  (a),  the  point  did  not  of 
necessity  arise.  It  was  scarcely  raised  in  that  case,  that 
the  right  of  electing  a  chief  tmrgess  was  in  the  residue 

('a^  3  D.  &  R.  63 ;  1  B.  &  a  609 ;  Jfiftf,  36S. 
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of  the  chief  ImrgeMes  remaitiiiig*    There  was  a  provinon        t827. 
m  the  chatter,  that,  on  many  oecasions  two  aldermen     xbTKiKa 
should  be  jNnedent.    Of  the  chief  burgesses  there  were  v. 

feu?  who  were  aldenneu;  and  it  was  clear  that  two  alder- 
mw  were  present.  In  that  case  it  was  not  put  <m  the 
gicmad)  that  it  was  essential  to  have  a  majority  of 
those  chief  bujrgeeses  that  were  aldermen,  and  in  addi- 
ti<m  to  4haty  a  msgority  of  those  chief  bui^esses  who 
were  not  aldermen.  Although  the  necessity  of  having 
two  aldermen  was  ccmtended  for,  it  was  upon  that 
dause  of  the  charter  which  said,  that  upon  certain  elec- 
tions two  aldermen  should  be  present;  but  it  seems 
never  to  hdve  been  suggested,  that  the  concurrence  of 
these  aldermen  was  in  that  case  in  any  degree  regarded. 
For  these  reasons  I  am  of  opinion  that  the  c<mstruction 
of  this  charter  does  not  raise  a  reasonable  degree  of 
doubt  upon  the  subject.  In  this  case  we  have  no  evi- 
dence of  what  the  usage  under  these  charters  has  been ; 
but  that,  I  think,  does  not  raise  such  a  degree  of  doubt 
as  to  justify  us  in  granting  the  application.  With  reference 
to  the  other  point,  if  Mr.  Campbell  wishes  it,  this  rule 
may  be  enlarged,  and  the  parties  who  have  been  re-elected 
may  enter  a  formal  disclaimer  to  any  quo  warranto  infor- 
mation that  may  be  filed  against  them  (a)  between  now 
and  Easter  Term. 

HoLaovn,  J.— I  think  this  is  a  very  short  and  plain 
question.  If  any  reasonable  doubt  arose  on  it  we  should 
be  bound  to  grant  a  quo  warranto.  That  does  not  appear 
to  me  to  be  the  case,  taking  the  charters  on  the  con- 
struction that  is  to  be  put  ca  them  independently  of  usage, 
with  regard  to  which  there  is  no  affidavit;  nothing  to 
shew  what  was  the  usage  or  constitution  of  the  borough, 
previously  to  the  time  wh^oi  the  charters  were  granted,  or 

(a)  la  order  to  enable  penooB  iBfonn^tioaagaioat  each  usurper; 
nrho  have  uaarped  offices  todis-  jRejrT.  Warhw,  (Borough  of  Pexn^- 
claim;  thiece  lOtst  be  a  sepaprate    U9}i%)f  %  N*  (c  &  75« , 

2c2 
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^  ^^^'        what  usage  has  been  adopted  since,  with  regard  to  the  con- 

Tbe  KiMo     struction  that  has  been  put  upon  them  (a).   The  question 

„   ^'  arises  on  the  power  of  electing  the  chief  burgesses ;  and 

by  the  charter  the  election  of  the  chief  burgesses  is  to  be 

by  ''  the  mayor  and  recorder  for  the  time  being,  and  in 

his  absence,  his  deputy,  and  the  aforesaid  chief  burgesses" 

(which  were  thirty-six)  *'  of  the  common  council  of  the 

same  borough  for  the  time  being,  or  the  greater  part  of 

them/'    Then  it  is  insisted,  that  the  common  council  was 

composed  of  two  classes  of  persons,  one,  chief  burgesses 

councillors,  and  the  other,    chief  burgesses,    and  that 

there  must  be  a  majority  of  each  of  those  bodies.    It 

appears  to  me  that  the  charter  does  not  require  that  there 

should  be  a  majority  of  each  of  those  bodies ;  that  eveiy 

word  of  the  charter  is  followed  by  considering  that  it  is 

sufficient  that  besides  the  mayor  and  recorder,  there 

should  be  a  majority  of  the   thirty-six  chief  burgesses; 

because  the  power  of  election  is  given  to  them  or  the 

major 'part  of  them.     If  it  were  to  be  in  any  other  way 

it  would,  to  be  sure,  be  requisite  there  should  be  a 

majority  of  each ;  and  the*  different  parts  of  the  charter 

which  mention  what  is  to  be  done  by  chief  burgesses 

councillors,  specifically  do  so* 

LiTTLEDALE,  J. — I  am  entirely  of  the  same  opinioD, 
In  general,  in  charters  there  is  a  distinct  declaration 
that  there  shall  be  one  mayor,  and  that  there  shall  be 
either  twelve  aldermen  or  twelve  chief  bui^esses,  or 
some  definite  number  of  those  persons  who  are  generally 
called  common  council,  recognizing  the  existence  of  dis- 
tinct and  separate  bodies.  That,  however,  is  not  the  case 
in  either  of  the  present  charters.  It  seems  from  the 
recital  in  the  charters,  that  this  is  a  corporation  by  pre- 
scription, and  it  does  not  refer  to  any  two  particular  mod^s 

(a)  See  Powell  ▼.  lUgem,  in  er-  Cowp.  248,  50 ;  JR^r  ▼.  Bellrmger 

ror,  (Borough  of  Brecknock),  2  (Borough  ofBodmin),  4  T.R.  810, 

Brown,  P.C.,  2d  «dit.  298;  lUs  821  ;  anU  381;  Selw.  N,  P.  8th 

v.  For/iO  (Borough  of  Portsmouth),  edit.  1153. 
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in  which  these  people  are  to  be  treated,  whether  aa  se^  1627.  > 
parate  bodies,  or  whether  as  entirely  composing  one  class,  Jj^^^^ 
which  is  in  general  called  the  common  council.  There  might  v. 

have  been  an  affidavit  on  the  part  of  the  relator,  the 
person  who  applies  for  this  rule,  to  shew  what  the  usage, 
of  the  borough  had  been  prior  to  the  granting  of  the 
charter  of  James  I.  It  might  have  shewn,  at  all  events, 
that  at  the  corporation  meetings  which  have  been  .held, 
the  practice  has  been,  that  there  should  be  a  majority  of 
twelve  chief  burgesses  councillors.  That  would  recognize 
it  as  a  distinct  and  separate  body  from  the  other  twenty* 
four.  Although  in  general  they  compose  the  common 
council,  or  part  of  the  burgesses,  from  the  language  of  the 
charter,  it  does  not  appear  very  clearly,  whether  the  town 
clerk,  or  recorder,  in  the  second  charter,  are  to  be  part  of 
the  common  council  or  not.  There  is,  however,  no  affi- 
davit stating  what  the  usage  has  been ;  whether  to  treat 
them  as  separate  integral  parts  of  the  corporation  or  not. 
It  is  left,  therefore,  quite  at  large ;  and  consequently,  we 
must  give  our  opinion  on  the  construction  taken  on  the 
charter  itself.  Now  it  is  to  be  observed  there  is  a  ma- 
terial distinction  between  the  charters  of  James  I.  and 
Charles  I.  each  of  them,  with  reference  to  the  election  of 
the  mayor,  speaking  of  the  town-derk  and  thirty-six  ca{Htal 
burgesses  of  the  said  borough,  being  the  common  council 
of  the  said  borough.  There  it  mentions  them  as  merely 
being  the  thirty-six  common  council  of  the  borough. 
'^They  shall  have  power  to  elect  and  choose  one  honest 
and  discreet  man,  c^  the  number  of  twelve  chief  bur- 
gesses councillors  of  the  borough  aforesaid,  who  shall  be 
mayor.''  The  language  of  the  charter  of  Charles,!,  is 
the  same,  '^who  are  to  be  the  common  council/'  that  is, 
the  recorder  and  thirty-six,  either  with  or  without  him, 
"and  the  chief  burgesses  being  the  common  council  of 
the  borough,  of  which  chief  burgesses  some  were  called, 
known,  or  distinguished  by  the  name  or  distinction  of 
chief  burgesses  councillors  of  the  borough  aforesaid,  or 


390  cam:s  in  the  king  a  bench, 

1827.         the  greater  part  of  ibem."    Now  it  is  to  be  observed, 
-^"^^       that  possibly  some  ambiguity,   although  I  think  not 
V,  much,  might  arise,  if  that  charter  Of  Charks  I.  bad 

Headley.  g^oj  alone;  because  it  says,  "of  which  chief  burgesses 
some  are  calldd,  known,  or  distinguished  by  die  name 
or  distinction  of  chief  burgesses  councillors/'  But  in 
the  prior  charter  of  James  I.,  which,  one  would  sap- 
pose,  referred  to  the  ancient  anteoed^Eit  usage  of  the 
borough,  it  does  not  there  say,  "of  whieh  chief  buigesses 
some  are  called,  known,  or  distinguished  by  the  name 
or  distinction  of  chief  buigesses  coubcillore.''  There  it 
only  says,  that  they  are  to  "  choose,  nominate,  and  as- 
sign, an  honest  and  discreet  man,  of  the  number  of 
twelve  chief  burgesses  councillors/'  Therefore,  the  re- 
cognition in  the  time  of  Charles  I.,  goes  further  than 
it  does  in  that  of  James  I.  These  words  in  the  charter 
o^  Charles  I.,  are  not  sufficient  to  make  the  distinction 
contended  for,  and  to  constitute  them  an  integral  part 
under  that  charter,  when  they  were  not  so  under  the 
charter  of  James  I.  There  is  also  another  distinction 
between  the  two  charters.  In  the  charter  of  James  L, 
when  it  comes  to  the  power  to  impose  fines  for  not 
accepting  offices,  and  also  to  make  bye  laws,  then  the 
power  is  ^given  to  the  mayor  and  town-dei^,  and 
chief  burgesses  councillors  and  commosi  council  (^  Uie 
borough.  In  the  charter  of  Charks  I.,  there  is  nothing 
said  about  chief  burgesses  councillors  and  the  commoA 
council.  It  there  says,  "  it  shall  be  in  the  mayor, 
the  recorder  of  the  borough;''  and,  thenefore,  there 
certainly  is  an  ambi^ity  in  the  charter  of  James.  It 
is,  at  all  events,  an  inaccurate  expression  to  say,  "  chief 
burgesses  councillors  and  common  council  of  the  bo- 
rough," because  the  common  council  of  .the  borough  was 
before  declared  to  consist  of  thirty-six  (a).  |t  seems  to 
exclude  the  other,  by  saying  the  common  council,  after 
mentioning  the  bui^esses.  There  are  also'in  this  charter, 
various  powers  given  to  the  mayor,  and  to  the  twelve 

(fl)  Ante,  347. 
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boigesses  councillorSy  as  distinct  from  the  rest  of  the 
council;  and  there  being  that  distinction,  and  some 
powers  given  to  them 'to  do  particular  things,  when  in 
the  power  of  electing  the  mayor  and  other  officers,  they 
are  designated  as  an  entire  body  of  thirty-six,  it  seems 
to  me,  that  we  are  not  to  consider  the  thirty-six  as  being 
composed  of  two  integral  parts.  This  is  not  the  way  in 
which  integral  parts  are  usually  mentioned.  If  it  had 
been  said,  '^  the  maycMr  and  the  recorder,  and  the  chief 
burgesses,  and  the  chief  burgesses  councillors  of  the 
borough,''  that  would  clearly  have  made  them  a  distinct 
integral  part,  and  it  would  have  required  a  majority  of 
eadi.  Instead  of  that,  it  is  put  in  even  the  charter  of  Jamn 
I.,  ''the  chief  burgesses  of  the  borough"  generally;  and  in 
die  other,  the  chief  burgesses  of  the  borough,  of  whom 
some  are  called  or  distinguished  by  the  name  or  distinc- 
tion, not  as  having  any  distinct  office,  but  called  or 
distinguished  by  the  name  c^  the  chief  burgesses  coun- 
cillors; not  mentioned  as  constituting  an  integral  part. 
That  bemg  so,  the  charter  does  not  go  on  to  give  the  power 
to  the  chief  burgesses  councillors,  and  the  rest  of  the 
chief  burgesses;  but  it  is  to  the  thirty-six  chief  btUgesses; 
by  that  expression,  putting  it  on  the  number  itself,  and 
not  on  the  two  constituent  parts.  All  that  is  required 
there  is,  that  there  should  be  a  majority  of  the-  thirty- 
six.  That  having  been  the  case  in  this  instance,  it 
appears  to  me  the  rule  should  be  discharged,  except  as 
to  claiming  the  franchise  between  the  1st  of  Au||;ust 
and  the  8th  of  October. 

Campbell — It  would  be  of  no  advantage  to  my  client 
to  make  the  rule  absolute  as  to  that. 

Ba YLEY,  J. — ^Then  the  better  way  will  be,  to  discharge 
the  rule,  without  costs. 

Rule  discharged  (a). 

(»)  And  see  Rex  v.  Grampoundy  17 ;  Selw.*  N.  P.  8th  edit.  1154 ; 
6  T.  R.  301,  2 ;  Rex  r.  Morris,  Res  v.  B.  Davki  (Town^^ierk  of 
(Borough  of  Weymouth),  4  East,     Wells), /»oi^ 
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a  ship  **  wiA 
the  apparel 
and  appurte- 
nances tliereto 
belonging," 
the  plaintiff 
cannot  set  up 
a  distinct  title 
to  a  new  boat 
and  cordage. 
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Shannon  v.  Owen,  Chambehlaynb,  Lloyd,  Don- 
NOLLON,  Cohen,  Frogley,  and  Collyeh. 

Trover,  for  ^twofishingHsmacks,  with  the  apparel 
and  appurtenances  thereunto  belonging."  Plea— 
not  guilty.  The  record  contained  the  entry  of  a  nolle 
prosequi  aa  to  Chamberlayne,  and  a  suggestion  of  the 
death  of  Donnollon.  At  the  trial  of  the  cause  at  the  last 
Chelmsford  Spring  Aseizes  (a),  before  Alexander,  C.  B.(i), 
it  appeared  that  the  plaintiff  was  the  registered  owner  of 
the  fishing-smack,  Alexander,  of  the  port  of  London. 
The  first  three  defendants,  Owen,  Chamberlayne,  and 
Lloyd,  were  the  assignees  of  the  defendant  Cohen,  who 
was  formerly  owner  of  the  Alexander.  The  defendant 
DonnolloH  was  the  solicitor  to  the  commission  issued 
against  Cohen,  on  the  20th  of  May,  1813,  and  also  soUci* 
tor  to  the  assignees.  The  defendant  Frogley,  had  been 
formerly  master  of  the  vessel,  and  defendant  CoUyer  was 
Donollon'9  clerk.  In  March,  1813,  defendant  CoA^it  sold 
the  Alexander  to  Phillips,  for  900/.    The  bill  of  sale  bore 


(a)  Counsel  for  the  plaintiff, 
Taddy,  Serjt.y  and  Chitty ;  for  the 
defendants,  Marryai,  and  Gwmty, 

{b)  This  cause  was  first  tried 
before  Tark,  J.,  at  the  Chelmsford 
Summer  Assizes,  1822,  when  a 
yerdict  was  found  for  the  plaintiff, 
the  defendants  not  haying  proved 
petitioning  creditor's  debt  to  the 
satisfaction  of  the  learned  Judge. 
That  verdict  hating  been  set  aside, 
the  cause  came  down  for  trial  at 
the  Spring  Assizes,  1823|  when 
the  trial  was  postponed  on  account 
of  the  illness  of  the  defendant's 
attorney.  At  the  ensuing  Summer 
Assizes,  a  verdict  was  found  for 
the  defendants ;  but  a  bill  of  ex- 
ceptions was  tendered  to  the  opi- 


nion delivered  by  the  learned 
Judge,  Mr.  Seijt.  Omiow,  as  to 
the  sufficiency  of  the  act  of  bank- 
ruptcy, which  consisted  in  C4>kaC% 
absenting  himself  from  his  count- 
ing-house, and  directing  his  clerk 
to  say,  that  he  had  been  there  at 
the  time  he  was  so  absent.  Upon 
a  writ  of  error  in  the  Exchequer 
Chamber,  that  Court  was  of  opi- 
nion, that  though  there  was  suffi* 
cient  evidence  that  Cohen  had  ab- 
sented himself  with  intent  to  delay 
his  creditors,  that  intent  ought  to 
have  been  found  by  the  jury,  and 
should  not  have  been  decided  by 
the  learned  Judge,  as  a  point  of 
law;  and  a  ventre  de  novo  wu 
awarded. 
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date,  23d  April,  1813,  and  on  the  29th  of  that  month,  1827. 
Phillips  obtained  register  in  his  own  name,  on  delivering 
np  to  be  cancelled  the  former  register  granted  to  Cohen. 
Cohen's  assignees  conceiving  this  sale  to  be  fraudulent,  in 
June,  1814,  seized  the  vessel,  the  possession  of  which 
was,  however,  given  back  to  Phillips,  upon  his  depositing 
the  bill  of  sale,  to  abide  the  decision  of  the  question,  as 
to  the  validity  of  his  purchase.  The  vessel  remained  in 
the  possession  and  employ  of  Phillips  for  nine  months>  at 
the  expiration  of  which,  he  sold  her  to  the  plaintiff  for 
736/.  A  bill  of  sale  was  accordingly  executed,  and  a 
fresh  register  obtained  in  the  name  of  the  plaintiff,  in 
whose  employ  the  vessel  continued  about  two  years  and  a 
half;  during  which  period,  the  plaintiff  supplied  her 
with  a  boat  and  some  new  cordage,  which  remained  coiled 
on  the  deck  till  the  vessel  was  again  seized  by  the  de- 
fendants ;  and  upon  this  seizure,  the  action  was  founded. 
The  vessel  was  aftervrards  removed  by  the  defendants  into 
the  Surrey  Canal,  where  she  lay  until  she  was  sold  for 
her  expenses. 

On  the  part  of  the  defendants  it  was  contended,  that 
the  transfer  to  Phillips  was  fraudulent ;  and  they  proved 
also  an  act  of  bankruptcy  overreaching  the  bill  of  sale. 

On  the  part  of  the  plaintiff,  however,  it  was  insisted, 
that  he  was,  at  all  events,  intitled  to  recover  for  the  value 
of  the  boat  and  cordage';  the  former  of  which  was  only 
three  months  old,  and  the  latter  quite  new.  The  learned 
Judge  being  of  this  opinion,  a  verdict  was  returned  for 
the  plaintiff  for  the  amount. 

In  Easter  Term,  Marryat  obtained  a  rule  nisi  for  a  new 
trial,  on  the  ground  that  the  plaintiff  by  his  declaration 
claimed  nothing  but  what  was  appurtenant  to  the  ship, 
and  passed  with  it — against  which 

Taddy,  Seijt.,  and  Chitty,  now  shewed  cause  (a).  The 

(a)  Tod^,  Seijt.,  wished  to  put  allowed,  the  defendants  having 
is  affidaTitf;  bat  thii  was  sot     moTtd  withoat  affidarits. 
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jury  have  fbund  a  VBidicC  for  the  plaintiff,  as  to  the  boat, 
sails,  and  cordage;  and  the  words,  ''apparel  and  appur^ 
tenances,''  are  a  sufficient  description  of  these  articles, 
and  are  so  used  in  declarations  in  the  Pleader^s  Assistant, 
and  the  old  entries.  The  tenns  used  in  53  (ho.  SI  cap^ 
159,  sect.  7,  for  limiting  the  responsibilities  of  ship- 
owi^ers,  are  "  the  value  of  the  ship  or  vessel,  with  all  her 
appurtiimmces,'^  Th^  are  merely  the  "m^funeta,*'  of  the 
civil  law.  If  they  had  been  inseparable  from  the  vessel, 
it  may  be  a^itted,  that  the  plaintiff  could  not,  by 
addii^  to  the  principal,  have  prevented  the  assignees 
from  asserting  their  rights,  founded  upon  the  invalidity 
of  the  sale  from  Cohen  to  the  plaintiff.  The  articles  in 
question  were  not  substituted  for  others  which  had  been . 
wotn  out,  but  were  additions  made  by  the  plaintiff. 


Mmrryat^  ctmtrd,  was  stopped  by  the  Court. 

LoBo  Tekterden,  C  J.-^Thisis  an  acti<Hi  for  the  re- 
covery of  a  "smack  and  its  appurtenances.''  No  one  could 
suppose  that  the  {daintiff  was  suing  for  any  thing  distinct 
from  the  vessel.  For  the  purpose  of  sustaining  his  decla- 
ration, the  plaintiff  is  obliged  to  admit  that  the  articles 
bdcMiged  to  the  vessel. 

Rule  absolute. 


Ani*  WiLliAMs  V.  Geohge  Oermaike  the  elder. 


Assumpsit,  6n  a  (third)  UU  of  exchange,  drawn  29th 
April,  1826,  by  George  Getmaine  the  younger^  at  Sierra 


Where  B. 

accepts  a  bill 

of  the  drawer,.  Leone,  on  Pugh  and  Redman,  for  71/.  lis.  9d.,  payable 

of  T  Sb^^  thirty-six  days  after  sight  to  the  order  of  Henry  Williams, 

drawee,  it       for  disbursements  of  the  ship  Edward,  under  the  drawer's 
must  be  pre-  . 

sented  again  to  A,  for  pAvment  at  maturity , before  JB.  caa  be  cfaaiged  on  his  acceptance; 
even  in  the  case  of  a  bill  payable  after  Mtg/U, 


Williams 
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couunaiid;  and  indeiaed  by  BemyWilliamBioji'BmiiS.        ie27. 

Avemieiiti  that  afteFwards,  and  before  the  payment^  &c.» 

to  wit,  on   the  28th  day  of  July  1826,  at,  &c.  the     '*"«. 

said  bill  was  duly  prawited  a&d  ahewA  to  the  drawees    ^^^^ii^'- 

thereof,  for  their  aooqptance  thereof,  and  the  said  drawees 

then  and  there  had  nght  of  the  said  bill,  and  were  then 

and  there  requested  to  acGq>t  the  same,  aooording  to  the 

said  naage  and  custom ;  but  that  the  said  drawees  of  the 

said  bill  did  net,  nor  would,  at  the  said  time  when  the 

said  biU  was  so  presented  and  shown  to  them  for  their 

acoeptanoe  thefeol^  as  afocMud,*  or  at  any  time  befoie  or 

afterwards^  aooept  the  Bttme,  or  pay  the  said  sum  of  money 

thereSn  menticmed^  ear  amy  part  thereof^  but  whdly  refused 

and  Mglected  so  to  do  ;  neither  did  nor  would  diey,  then, 

or  jat  /any  tfatie  afterwards,  acoept  -or  pay  the  said  first 

and  eeeond  of  exchange,  in  the  said  third  bill  of  ezohange 

m^itioned,  or  either  of  them,  but  therein  whdly  failed 

and  made  default ;  whereupon  the  said  bill  aflerwards,  to 

wit,  on,  &c.  at,  &€•  was  dttfy  jprt^Utied  for  nrntraccqaance 

theftqfbyllie  said  drawees  aocoidkig  to  the  said  usage,  &c« 

Of  all  which  several  psemiaes  defendant  afi^rwards,  to  wit^ 

on,  &ic^  alt,  &c.,  had  notioe.    And  thereupon,  afiberwards^ 

to  wit,  on,  Jic.,  at,  &c.,  defesidant,  in  order  to  prevent  said 

bill  being  sent  back  and  returned  to  said  drawer  thered^ 

did,  under  (he  said  protei»t  (a)  so  made^w  af(»esaad,  acce^ 

said  bill,  according  to  the  said  usage,  Sccj  and  then  and 

there  made  Htke  some  payable  at  a  certain  place  in  the 

said  acceptance  mentioned,  to  wit,  at  No.  6,  Su;.    And 

the  said  plaaitiff  further  says,  that  afterwards,  and  when 

the  said  sum  of  money  in  the  said  bdll  specified  became 

due  and  payable,  according  to  the  tenor  and  effect  thereof, 

(a)  ^  Qui  in  hanorem  trtmaniitf  soluiam  cum  promiane  et  imptnsis. 

Kiteras  cambiales  ad  te  non  direc"  Quem  in  Jinan  Jute  acceptatio  ntm 

ioM acceptuvii,  permie  BcipH tr^p-  §iker  Juri 'woieif^uum  s^ra  pro* 

mUiu  temetw*     Sed  ei  ipte,  pre^  UtioP    HeineeciuSyCvol.  vi.  ^9;) 

tiiU  tolutiane,  peneqmUiontm  ex  Elementa  Juris  Cambialu^  cap. 

cambiali  jure  habet  advcrtus  tras"  vL  sect.  9. 
Moniem,  ad  recuperandam  summam 
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and  of  the  said  defendant's  acceptance  thereof  as  afore- 

wTlliams     ®^^»  ^  ^*»  ^^  ^®  ^^^  ^*y  ^^  August,  in  the  year  1826, 
«•  aforesaid,  to  wit,  at.  Sec.,  the  said  bill  so  accepted  and  in- 

dorsed ^  aforesaid,  was  duly  shown  and  presented  at  the 
said  place,  in  the  said  acceptance  mentioned,  according 
to  the  said  usage  and  custom,  and  payment  of  the  said 
sum  of  money  therein  mentioned,  was  then  and  there 
duly  demanded^  according  to  the  tenot  and  effect  of  the 
said  bill,  and  of  the  said  defendant's  said  acceptance 
thereof,  and  of  the  said  indorsement  so  made  thereon,  as 
aforesaid,  but  that  the  said  defendant  did  not,  nor  would, 
neither  did  nor  would,  any  person,  either  on  account  of 
the  said  drawer,  or  for  or  on  account  of  the  said  de- 
fendant, at  the  time  when  the  said  bill  was  so  shown  and 
presented  for  payment  thereof,  as  aforesaid,  or  at  any 
time  afterwards  pay  the  said  sum  oS  money  therein  speci- 
fied, or  any  part  thereof;  but,  on  the  contrary  thereof, 
wholly  refused  so  to  do,  and  therein  wholly  failed  and 
made  default  of  all  which  several  last-mentioned  premises 
the  said  defendant  afterwards,  to  wit,  on,  &c.,  at,  &c., 
had  notice.    By  reascm  whereof,  and  according  to  the  said 
usage  and  custom,  the  said  defendant  then  and  there  be- 
came liable  to  pay  to  the  said  plaintiff  the  said  sum  of 
money  in  the  said  bill  specified,  when  he,  the  said  defend- 
ant, should  be  thereunto  afterwards  requested ;  and  being 
BO  liable,  he,  the  said  defendant,  in  consideration  thereof, 
afterwards,  to  wit,  on,  &c.,  at,  &c.,  undertook,  8ic.,  to  pay 
the  said  plaintiff  the  said  sum  of  money,  in  the  said  bill 
specified,  when  the  said  defendant  should  be  thereunto 
afterwards  requested.    .The  second  count  differed  finom  the 
first,  in  stating  the  acceptance,  supra  protest,  as  an  accep- 
tance to  pay  generally.    The  third  count  omitted  the  alle- 
gation of  the  presentment  for  acceptance  to  the  drawees, 
but  stated  a  special  acceptance  for  the  honour  of  the  first 
indorser,  as  in  the  first  count.  The  fourth  count  varied  from 
the  third,  by  stating  a  general  acceptance  supra  protest. 
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Plea^  non-assumpsit.  Averdict  haying  been  found  for  the  -  1B27. 
plaintiff  at  the  sittings  at  Guildhall,  after  last  Michaeknas  wiLuIin 
Term  (a),  before  Lord  Tenierden,  C.  J.>  a  rule  nisi  to  arrest  v. 

judgment  was  obtained  by  Parke  in  Hilary  Term  last,  on 
the  authority  of  Hoare  v.  Cazenove  (b).  , 

Campbell  now  shewed  cause.  The  plaintiff  is  entitled 
to  judgment  upon  three  grounds.  First: — In  no  case 
where  there  is  an  acceptance  for  honour,  is  a  presentment 
to  the  drawee  necessary,  his  engageipent  being  obsolute. 
Secondly : — ^This  case  is  distinguishable  from  Hoare  y. 
Cazenave;  for  supposing  that  it  is  necessary  to  present 
where  the  bill  is  payable  after  date,  it  is  not  so  where  the 
bill  is  payable  at  sight.  Thirdly : — Upon  this  declaration 
a  presentment,  if  necessary,  must  be  presumed  after  yer- 
dict ;  because  without  such  proof,  the  plaintiff  could,  not 
haye  recoyered.  Upon  the  first  point,  it  must  be  admitted, 
that  the  plaintiff  has  a  formidable  obstacle  in  Hoare  y. 
Cazeriove:  but  the  reasons  assigned  by  Lord  Eilenborough, 
are  not  satisfactory.  Ex  vi  termini  the  acceptor  is  in  a 
totally  different  situation  from  drawer  or  indorser.  The 
defendant  would  put  the  acceptor  in  the  same  situation  as 
the  drawer  or  indorser,  and  not  liable  until  default  made 
by  the  drawee.  It  is  contended,  that  the  holder  must 
first  present  to  the  drawee,  then  to  the  acceptor  for  honour. 
Hoare  ir.  Cazenove  was  decided  upon  authorities  which 
do  not  seem  to  bear  out  the  proposition.  Beawes  (c)  cited 
there  is  an  authority  expressly  in  fayour  of  the  plaintiff. 
His  words  are : — '^  He  that  accepts  a  bill,  supra  protest, 
put  himself  absolutely  in  the  stead  of  the  first  designed 
acceptant,  and  is  obliged  to  make  the  payment  without 
any  exception;  and  the  possessor  hath  the  same  right  and 
law  against  such  an  acceptor,  as  he  would  haye  had 

(a)  Counsel  for   the  plaintiff,'       (6)  16  East,  391. 
Scarlett,  A.  O.,  and  Can^U;  for  (c)  Ltx  Mercatoria,  421,  pi.  23; 

the  defendant,  Parke.  (edition  1752,  p.  419.) 


398 


1827 


WlIXXAJM 
V. 

Ge&maii«. 


CASES    IN    THE.    KINGS    BBKGH, 

agednstili&finifc  ioteadtd  ane>  if  lie.kad.aM^ted  "  (a).-r- 
[LdiikdcLk,  J«r— Doea  be  cite  no  authority?]  He  speaks 
from  experieDee(6).  lo  oppoakion  to  the  authority  of 
B^awe&f  were  eilfid  (c)  Itftran  y^  BrumUi  {d)y  Malffue  (e) 
and  Pothier  (/),  XatMii'T.  JBruMl^  was  ao  action  by  llie 


(a)  So,  Heineccius  (ante  395  n.) 
^QictmA^fiofefM'iraManfd*  litenu 
eambHdesad^non  diruiat  aec^fiU^ 
vit,  perinde  ac  ipse  trassatus  tenc" 
tur,^  Soy  Phoonsen  (^Loix  et 
Cofdumes  du  Change  ries  princU' 
paia  Placet  de  PEurcpe^  chap. 
12,  sect.  18).  "  Wbea  the  bol* 
der  of  a  bill  of  exchange,  or  any 
other  person,  accepts  a  bill  of 
ezcfaeBge,  nqira  protest,  he  plaices 
himself  aki^wtt^f  in  the  ntuatioB 
of  him  upon  whom  the.  bill  ia 
drawn,  and  is  bound  to  pay  it  at  all 
events  {11  te  met  abtolument  it  la 
•place deeelui  nr  fui  la  kUre  eif 
OHCf  ei  il.  est  oUigS  de  la  pa^etf 
iont  que  ricn  Ten  puitse  garantir). 
And  the  holder  of  the  bill  has  the 
same  rights  against  such  acceptor 
jKpra  |»otfiBt,  as  he  would  hare 
had  against  the  peason  upon  whooi 
the  bill  was  drawn,  if  he  had  ac- 
cepted it'\  So,Baldasseroni(Ii<^t 
e  Coiimni  del  Cambiey  parte  2.  ar^ 
ticoio  29).  ^^  He  who  accepts  for 
the  honour  of  the  signature  {per 
onor  di  Jirma),  makes  himself 
debtor  of  the  payment  of  the  bill 
in  the  same- manner  as  the  diawee 
would  have  been  if  he  had  accept- 
ed (si  cosiittdtce  debitore  deUa  tod" 
dhfazione  della  tratta,  ugualmente 
che  lo  $arehbe  il  trattario  octet" 
tantiey  So,  l^  sectioQ  5  of  <<  The 
Laws  and  Customs  of  Exchange  at 
Antwerp,''  cited  by  Ricard  in  the 
Appendix,  to  his  translation  of 
Phoonten*s  Treatise.  So,  by  sect 
9  of  ^  The  Ordinance  of  Ex- 
change of  the  city  of  Hamburgh/' ifr. 


So,  by  sect.  9  of  "  The  Ordinance 
of  Exchange  of  the  city  of  Augs- 
bwg'tfc.  So^byteotll  of  "Ike 
Ordinances  of  Exchange  of  the«ity 
of  Breslau"  (28th  Nov.  1672).  ib. 
►  So,  by  sect.  11  of  **  The  Ordi- 
nance of  Eaohange  of  the  dty  of 
Dantxic ;"  in  whidi  we  find  the  ex- 
pression : — '^  En  consSquence  d^tme 
telle  acceptation  k  dit  acceptant  d^- 
vientdSbitevr  pur  et  simple.^  t*.  So, 
fay  seet  U  of  '<  The  Ordinanoe  for 
Bills  of  Exchange  for  Biandenburg 
and  Prussia"(1684)»6.  So,  in  lib.  2, 
tit.  16,  cap.  3,  sect.  28,  of  the  Codex 
Carolkuttf  ibr  the  states  of  the  king 
of  Sardinia.  So,bysect.29of^*The 
Regulation  of  Bills  of  Exchange  in 
the  duchy  of  Massa  Carrara'^ 
(1782) ;  and  in  sect.  36  the  rule 
is  thus  laid  down:— ^  Cohd  che 
accetta  tma  camlnale  per  onore 
della  firma  del  traente^  o  di  chi~ 
unque  dei  gtratar},  e  sotto  pro- 
testo,  ii  cotiituiice  dehUore  a  tutti 
gii  effe|ti<4e/  poteettor^  deiia  me- 
detmay  ugualmente  che  te  tavette 
accettata  lo  ttetto  trattario, 

(6)  Though  Beawet  cites  no  au- 
thorities, he  may  have  been  ac- 
quainted with  some  of  the  legola- 
tions  mentioned  in  the  preceding 
note,  or  indeed  with  the  first  two 
text  writers,  both  of  whom  wrote 
before  Beawet*  And-  see  post 
399  (<Q. 

(c)  16  Salt,  391 ;  postf^402. 

(<0  1  Ltttu^chet  896. 

(f)  Page  373. 

(J)  Traits  duContratde  Change, 
partie  1,  chap.  5,  sect.  2,  No.  137. 
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fifst  indoimr  who  bad  paid,  ^ntlioat  having  accepted  the 
bin  at  all.     [UitUdalej  J.    There  the  bill  was  preeeated     wnl^ 
to  the  origi&al  drawee*    The  old  way  waa  to  stale  the  ^^ 

ouBtom  as  appiioable  to  the  particnlttr  case.  Nelson 
Bays  of  Ltwin  v.  BrunetH,  *^  this  is  only  a  heanay 
report  which  the  Serjeant  (jAitwycht)^  had  ex  relatione 
of  his  brother  Oiriler(a).y^  In  Lewin  v.  Brunettif 
the  question  was,  whether  the  dechration  contained  a 
sufficient  averment  of  a  payment  of  money  by  the  last 
indorsee.  It  is  true  that  the  custom  was  set  out ;  and 
XiOid  EUenborough  says,  that  no  objection  was  taken  to  it ; 
but,  in  fact,  no  such  objection  could  have  been  taken  (i). 
In  the  passage  first  cited  from  Malyne^c),  by  I^rd  EUen- 
borough (c),  he  is  not  speaking  of  a  protest  to  be  made  to 
the  acceptor;  he  adverts  only  to  what  it  is  necessary,  for 
the  party  who  has  paid  for  lumour.  This  passage  only 
shows  what  the  acceptor  for  honour  is  to  do  (d).  Pothier 
is  discussing  a  totally  different  question.  Both  in  No.  137 
and  138,  he  is  considering  what  is  to  be  done  by  the  holder, 
in  order  to  preserve  his  rights  against  other  parties.  He 
is  considering  the  distinction  between  the  ^^pereonne  in* 
diqueef"  and  the  acceptor  for  honour.  These  are  the  au^ 
thorities  cited  in  Hoare  v.  Cazenove.  The  only  authority 
which  applies  is  expressly  in  favour  of  the  plaintiff.  The 
other  two  are  doubtful.  The  presentment  for  payment 
must  be  made  on  the  day  on  which  the  bill  becomes  due. 
How  can  two  parties  be  called  upon  on  the  same  day, 
unless  both  happen  to  live  in  the  same  place.  [Bajfley, 
J.  This  is  the  case  in  all  acceptances  payable  in  Lon* 
don].  One  party  might  be  in  a  remote  part  of  the 
country,  or  in  a  foreign  kingdom,  yet  if  the  bill  was  not 
presented  on  the  day  of  maturity,  all  parties  would  be 

(a)  Nelson^M  Luiwyche,  276.  die  nikilomima  tobuionem  pr^Ut  ? 

(Jf)  Pot/y  401,  ((Q.  Tune  exactor  illam  recipere  non 

(c)  Page  273 ;  16  East,  396.  teneitaT,nintrassatta  iimtdrettituat 

{d)^*ChiHnmercaiardetrecUms  impensos  t»  praieetatume  faetat," 

imtio  aeeeptatiemm^ 9enmte  Umcn  Heineoc.  £1.  Jur. Camb«c.  4,  a.  30. 


o. 
Germaine. 
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1 82r.        discharged.     [Liilkdale,  J.    Taking  the  whole  of  the  two^ 
Williams     paragraphs  in  Pothier,  I  collect  that  he  means  that  a 
presentment  to  both  is  necessary  to  chaige  other  persons]. 
Secondly — ^A  distinction  may  be  taken,  if  necessary,  be- 
tween a  bill  payable  after  sight,  and  a.  bill  payable  after 
date.     In  Hoare  v.  Caxenove,  the  bill  was  payable  130 
days  after  date.     If  a  bill  is  payable  after  sight,  it  be- 
comes due  with  reference  to  the  period  of  its  presentment  5 
but  as  against  the  acceptor  ifbr  honour,  the  time  runs  from 
the  acceptance.    That  case  is,  in  fact,  an*  authority  in 
favour  of  the  plaintiff.     It  was  proved  at  the  trial,  that 
the  bill  was  presented  to  the  drawee  on  the  same  day 
on  which  it  was  presented  to  the  defendant.    This  would 
be  a  presentment  ten  days  after  the  bill  became  due,  reck- 
oning from  the  presentment  for  acceptance.     Thirdly,  If 
any  presentment  was  necessary,  it  must  be  presumed  after 
verdict.    After  verdict,  this  declaration  is  quite  sufficient. 
The  objection  applies  equally  to  want  of  protest  as  to  want 
of  presentment.    The  declaration  states,  that  the  drawees 
had  sight  of  the  bill,  and  were  requested  to  accept,   and 
that  they  did  not  accept  or  pay.   '^  Neither  did  they  then, 
or  at  any  time  after,  accept  or  pay."    This  is  a  positive 
allegation,  that  the  drawees  refused  to  pay.     It  is  reason- 
able to  infer  a  demand  (a).     {,Bayley,  J.     In  Rushion  v. 
Aspinall  (&),  non-payment  was  alleged,  but  the  want  of 
an  allegation  of  a  demand  and  a  reftisal  was  held  not  to 
be  cured  by  verdict,  and  the  judgment  was  reversed].     It 
is  stated  in  this  declaration,  that  the  bill  when  due  was 
duty  shown  and  presented  to  the  acceptor.     Now  if  a 
presentment  to  the  drawee  was  necessary,  it  could  not 
have  been  duty  presented  to  the  defendant  unless  there 
had  been  a  previous  presentment  to  the  drawees.     It  is 
alleged  that  the  defendant  became  liable  to  pay  by  the 
custom  of  merchants,  and  that  being  so  liable,  he  pnn 
mised.      Supposing  this  would  have    been   had    upon 

(a)  Andsee  Butterworthr,  Lord        (]b)  Douglas,  first  edition  653, 
l€  DttpenttTf  1  M.  &  S.  151 .  second  and  subsequent  edition  670< 
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demurrer,  or,  after  judgment  by  default,  it  is  cured  by 

verdiot.    So  Jn  Salomons  v.  Siavely  (a),  the  omission  of    w^Tuams 

avennent  of  a  protest,  was  held  to  be  matter  of  special  «• 

demurrer  only ;  though  the  action  was  against  the  drawer, 

and  the  protest  is  part  of  the  custom,  as  the  presentment 

is  here.    That  gets  rid  of  the  defendant's  objection  for 

want  of  a  protest    The  cases  as  to  the  effect  of  a  verdict 

in  curing  defects  in  declarations,  are  collected  by  Serjeant 

Williams,  in  his  note  to  Siennell  v.  Hogg{b).    After  a 

verdict  upon  .this  declaration,  it  must  be  presumed  that 

.the  necessary  evidence  was  given. 

^^  # 

Parke,  eonird.    The  only  question  before  the  Court  is, 

whether  Hoare  v.  Cazenove  is  good  law.  That  case  was 
very  carefully  considered,  and  the  Court  pronounced  an  ela* 
borate  judgment.  It  is  of  great  importance  that  decisions 
upon  points  of  commercial  law  should  be  adhered  to  (c). . 
No  authority  has  been  cited  but  what  was  fully  considered 
in  Hoare  v.  Cazenove.  Lord  "Eilenborough  there  says,  I  am 
aware  that  Beawes,  in  his  Lex  Mercatoria,  says,  '^  he  that 
accepts  a  bill  upon  protest,  puts  himself  absolutely  in  the 
stead  of  the  first  acceptant,  8lc.''(^.  Pothier  is  comparing 
that  case  with  another,  where  a  difference  of  opinion  ex- 
isted; and  he  considers  it  necessary  to  present  to  the 
drawee,  as  well  as  to  the  acceptor,  for  honour.  I  cannot 
find  any  authority  opposed  to  this  (e).  In  Lewin  v.  Brunetti, 
if  the  custom  had  not  been  so  considered,  it  would  hot 
have  been  so  stated.  [Littledale,  J.  It  only  alleges  that 
so  and  so  was  done,  not  that  it  was  necessary  to  be 
done  (/)].  The  forms  of  declarations  are  evidence  of  the 
law.  ILittledale,  J.  That  is  not  so  here.  Lord  Tenter^ 
den,  C.  J.    The  affirmative  proposition  does  not  neces- 

(a)  Dougl.  684,  n.  144, 2d  edit.  so  precisely  fitted  to  the  occasion, 

(h)  1  Saimd.  328 ;  and  see  those  that  it  even  embraces  the  exact  num- 

cases  more  fully  stated,  anie^  285.  ber  of  indorsements  occurring  in 

(c)  Vide  2  Burr.  887,  ad  idem.  that  particular  case.    No  objection 

Id)  AntCf  397.  could  have  been  taken  to  the  deda- 

(eyVide  tamen   anie,  398(a),  ration  on  this  ground,  as  the  cus- 

399  (^.  torn,  no  doubt,  extended  to  a  bill 

(/)  The  custom  there  stated  is  with  five  indorsements,  though  it 
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sarily  lead  to  the  ooncIusioDi  that  sttth  an  allegatloii  tras 
•^J^^^LiTiis  Mcessary.  Sttyleyp  Ji  In  Homre  r.  Caxtmve,  flie  bffl 
.     t>.  contained  a  refetence  to  the  defendants  isi  baie  of  Heed  ; 

and  it  might  be  necessary  in  that  ca^  to  ^ttsMt  to  tke 
drawee,  in  order  to  ^tscertain  Wbethier  tieed  existed].  Tlie 
question  is,  whether  this  was  an  abi^Inte'o^t  conditional 
acceptance;  and  whether  the  tnll  being  payable  after 
sight  makes  any  difieretioe.  •    Cur.adv.vulL 

.Thfi  Judgment  of  the  Court  was  afterwaiyls  dfliyered  by 
Lord  Tentebdbn^  C*  J.,  wb»  after  advertna^  to  the 
form  of  the  pleadings,  thus  proceeded : — ^The  objection 
taken  on  the  part  of  the  defendant,  in  arrest  of  judgment, 
was,  that  when  the  bill  of  exchange  becattiedue^it  was  not 
presented  for  payment  to  the  drawee;  and  wasnot  pioteBtied 
for  non-^payment  by  the  drawee ;  and  in  support  of  this 
objection,  the  case  of  Hoare  v.  Cazenove  was  cited,  and 
relied  on.  That  case  underwent  great  consideration ;  and 
the  Court,  for  reasons  clearly  and  foivsibly  explained  by  the 
learned  Judge  who  delivered  the  judgment,  did  decide;  hi 
fayour  of  the  objection  raised  in  this  case.  Much  has  been 
addressed  to  us  to  shew  that  that  judgment  ought  not  to 
'  be  adhered  to;  and  if  it  could  be  shewn  that  it  was 
founded  in  a  mistake  of  the  law^  we  should  be  bound  to 
decide  otherwise ;  but  unless  we  are  perfectly  convinced 
that  the  opinion  of  the  Judges  at  that  time  presiding  in  this 
Court  was  wrong,  we  certainly  ought  not  to  overrule  such 
a  solemn  decision,  or  disturb  a  nile  once  laid  down  and 
acted  upon.  We  are  by  no  means  so  convinced ;  on  t^he 
contrary,  if  the  point  were  new,  I  am  not  prepared  to  say 
I  should  not  have  come  to  the  same  decision.  We  think 
the  just  and  proper  rule  in  cases  of  this  description 
is,  that  the  holder  of  a  bill  of  exchange  of  this'  kind 
is  bound  to  do  all  that  may  be  necessary  to  enable 
the  acceptor   for    honour,   in  ^  case  of  his  being  sued 

Vould  haT6  applied  equally  to  a  bill  preseDtmeBt,  ouM  aol  1i«re  twf  n 

^ih  fhore  6r  fewe^  indorsementt ;  objectod  to,  liad  it  beea  ever  so 

so,  it  is  conceived,  the  'statement  clear  iiax  no  seoond  ptestntmdnt 

of  a  castoro  to  pay  after  a  second  was  necessary. 


V. 
GCBKAIJrS. 
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nqpan  hit  •tceptaacis  io  raooter  met;  tot  if  you  e<mld 
r%Qom  against  the  acceptor  for  honour,  upon  lese  evidence  Williams 
4han  would  enaUe  him  to  recoyer  orer,  there  would  he 
great  injiutiee*  The  proper  effect  of  the  transaction  seems 
to  us  to  be,  that  an  acceptance  for  honour  is  not  absolute, 
b«t  conditional  only;  and  that  all  that  an  acceptor  for 
hoiKNir  meaoa  by  his  aoeeptaace,  is  to  say  this,  *^  do  not 
return  the  ball;  present  it  to  the  diawoe  for  payment 
mhea  it  becomes  due,  and  then  -if  he  does  not  pay  it,  J 
wiH.'^  Thia  is  a  very  sensible  interpretation  of  the  liabi- 
lity. You  ought  to  have  presented  this  bill  to  the  peisons 
on  whom  it  is  drawn.  For  these  reasons,  we  are  of 
opinion  that  Ae  objeetion  taken  in  this  case,  is  fatal  to 
the  motion  |  and  oonseqaently,  that  the  rale  for  arresting 
the  judgment  ought  to  be  made  abaolutB. 

Judgment  anested. 

WitLiAMS  t;.  Obrmainb  the  younger. 

X  HIS  was  an  action  against  the  drawer  of  the  bill  men-     a  bill  ae- 

tioned  in  the  last  case.    The  declaration  contained  four  J«P^«<*  ^1*5.® 

,.  .  1^     1.         .      «».«.  honour  of  the 

special  counts,  corresponding  with  those  in  Wtlliams  v.  drawer,  on 

Germaineih^  elder  (a),  but  adding  an  allegation  of  non-  the  drawee 

.  payment  by  the  acceptor  for  honour  in  those  counts  (the  must  be  pre- 

2d  and  4th),  which  in  that  declamtion  contained  no  such  drawee  at 

allegation,  and  stating  in  all,  tiiat  after  the  dishonour  of  maturity,  be- 

the  bill  by  the  acceptor  supra  protest,  the  defendant  had  drawer  can  be 

notice  of  the  presentment,  but   not  stating  specifically  p^^^^g^^ 

that  the  defendants  had  notice  of  the  refusal  of  aecep-  to  the  acceptor 

tance  by  the  drawees,  or  that  the  bill  was  protested  (b)  for  o^'ly  i°not 

non-payment  by  the  acceptor  supra  protest.    A  similar  rule  sufficient. 

ntif  to  arrest  the  judgment  having  been  obtained  in  this 

case  also, 

(a)  Ante,  394.       "  through  the  medium  of  a  protet ^ 

(b)  As  Uie  declaration  averred  would  only  be  ground  of  especial 
that  the  defendant  had  notice  of  demurrer,  Dunttary.  Pierce,  litl. 
nett-payment,  the  omission  to  state  Entries,  65 ;  Saimom  v.  StMefy, 
that  such  notice  was  eonveyed  Doug.  664,  n.  144;  Bayl.  Id9« 

2d2 


Williams 

V. 
GlRMAINE 

the  younger. 
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Campbell  now  shewed  cause.  It  is  said  that  the  .declar 
ration  contains  no  averment  of  notice.  The  statement  is, 
that  the  acceptor  for  honour  did  not  pay ;  of  all  which 
premises  defendant  had  notice.  He  had  notice  that  the 
acceptor  for  honour  had  dishonoured  the  bill.  [Bayhy^ 
J.  My  difficulty  is,  whether  you  ought  not  to  give  im- 
mediate notice  of  dishonour  upon  a  refusal  to  accept]. 
The  declaration  alleges  presentment  to  the  acceptor  for 
honour.  If  the  acceptor  for  honour  is  substituted  for  the 
drawee,  then  his  engagement  is  absolute.  In  this  case, 
also,  the  omission  is  cured  by  verdict. 

Parke,  contri.  Pothier  is  an  authority  for  the  defend- 
ant in  this  case  also.  In  Mutford  v.  Walcot  (a),  it  was 
held,  that  if  A.  draw  upon  B.  who  will  not  accept,  and 
C.  offers  to  accept  for  the  honour  of  A,,  the  holder  need 
not  acquiesce,  but  may  protest,  but  that  if  he  do  ac- 
quiesce he  is  bound.  The  object  of  the  acceptance  was 
to  prevent  the  bill  from  going  back  with  expenses  upon  it. 

Cur.  adv.  wilt. 
.   The  Court  afterwards  ordered  the  judgment  to  be  arrest- 
ed on  the  same  grounds  as  in  the  other  action;  which 
rendered  it  unnecessary  to  consider  the  further  objections 
taken  to  this  declaration  (6). 


(a)  1  Lord  Raym.  575 ;  12  Mod. 
410;  1  Comyns*s  Rep.  76. 

(^)  And  see  Bay i.  69 ;  Pardessns, 
Cours  de  Droit  Commercial^  1  vol. 
410.  Although  the  latter  author 
has  a  section  devoted  to  "  accep- 
tation par  intervention/'  and  points 
•out  the  distinctions  between  the 
.  acceptance  of  the  drawee,  and  that 


of  a  third  person  intervening  for 
the  honour  of  the  drawer  or  in- 
dorser^he  is  wholly  silent  upon  the 
question,  whether  the  engagement 
of  the  ''accepteur  intervenant,''  is 
direct  or  collateral,  absolute  or 
conditional.  Vidt  ante^  398  {a), 
399  ((Q 


Trespass 
does  not  lie 
by  one  part- 
owner  of  a 
party-wally 
against  the 
other  part- 
owner. 


WiLTSHIKE  V.  SiDFORD  (a). 

IhE  declaration  stated,   that  the  defendant,    on   the 

1st  of  January,  1826,  and  on  divers  other  days  and  times, 

&c.,  .broke  and  entered  a  certain  close  of  the  plaintiff, 

(a)  This  and  the  following  cases     majesty's  warrant,  by  virtue  of  3 
were  argued  before  the  three  judges      Geo.  4,  c.  102. 
sitting  in  the  bail  Court,  under  his 


^/5^2sy. 
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Bituate,  &c.,  at  Wilton,  in  the  county  of  Wilts,  tod  then        ^®'^'''- 
and  there  erected  and  built,  put  and  placed,  and  caused    Wiltshiae 
and  procured  to  be  erected,  See.,  divers,  to  wit,  fire  walls,  v- 

five  cart  loads  of  bricks,  five  cart  loads  of  stone,  five  cart 
loads  of  timber,  and  five  cart  loads  of  materials,  in,  upon, 
and  over  the  said  close,  and  in,  upon,  against,  and  over 
divers,  to  wit,  two  walls  of  the  plaintiff,  then  standing 
and  being,  in  and  upon  the  said  close,  and  kept  and  con- 
tinued, &c.  the  said  walls,  so  there  put,  placed  and 
erected,  without  the  leave  or  licence,  and  against  the  will 
of  the  plaintiff,  for  a  long  space  of  time,  to  wit,  from 
thence  hitherto,  and  thereby,  8ic.  Second  count  chained 
that  defendant,  on,  8cc.,  at,.  See.,  put,  placed,  &c.,  divers, 
to  wit,  five  cartloads  of  bricks,  8^.,  in,  upon,  and  against 
divers,  to  wit,  two  walls,  two  dwelling  houses,  two  erections, 
and  two  buildings  of  the  plaintiff,  there  then  standing  and 
being,  and  kept  and  continued  the  said  bricks,  &c. ;  and 
thereby,  8ic.  Plea — ^not  guilty.  At  the  trial  at  the  last 
Salisbury  a88izes(a),  before  Burroughs  J.,  it  appeared  that 
the  plaintiff  was  the  owner  of  a  house  at  Wilton ;  and 
that  the  defendant  having  purchased  an  adjoining  house, 
in  1826,  pulled  it  down  and  rebuilt  it;  and  in  so  doing, 
built  upon  and  against  a  wall  which  the  plaintiff  claimed 
as  being  exclusively  his.  Contradictory  evidence  was 
given  as  to  the  former  enjoyment  of  the  wall ;  bi^t  the 
plaintiff's  house  projected  into  the  street,  and  being 
thereby  deeper  than  that  of  the  defendant  before  the  re- 
building of  the  latter,  no  evidence  could  be  produced  by 
the  defendant  of  any  former  use  of  the  quoins.  These 
quoins,  which  appeared  to  be  upwards  of  100  years 
old,  projected  before  and  behind  the  plaintiff's  house, 
and  had  l>een  repaired  by  him  exclusively;  a  part  of 
the  defendant's  new  house  was  placed  upon  four  inches  of 
the  quoins.  The  learned  Judge  reported,  that  he  had  told 
the  jury,  that  if  they  were  satisfied  that  there  was  but  one 

(a)  Coansel  for    the   plaintiff,      the  defendant,  Wilde  and  Mer€^ 
Enkhu,  Bi^fyf  and  Carter;    ibr     wether,  Serjts.  and  Jeremy. 
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wall)  and  thai  a  party  ivall^  both  parties  were  so  inter^ 
ested,  that  neither  oould  maintain  treepass  against  the 
other.  The  jury^  some  of  whom  the  learned  Judge  tm- 
derstood  had  had  a  Tiew  (a),  said,  that  they  considered 
it  a  party  wall ;  and  a  verdict  was  entered  for  the  defend- 
ant (&).  Erskiney  in  last  termi  obtained  a  rule  for  a  new 
trial  upon  the  grounds  of  misdirection,  and  upon  affidavits 
which  being  afterwards  found  to  be  insufficient  to  support 
the  application,  were  abandoned* 

'      Merewither,  Serj t. ,  and  Jeremy,  ^o  were  to  have  shewn 
cause,  were  stopped  by  the  Court. 

Enkii^,  Bayly  9  and  Carter,  in  support  of  the  rule.  The 
sole  question  was,  whose  property  the  land  was  on  whidi 
the  wall  was  built.  [Hoiroyd,  J.  Before  the  Statute  (c) 
of  Frauds,  the  wall  might  have  be»  made  joint  property 
by  parol.  Bayley,  J.  You  were  bound  to  shew  that  the 
defendant  had  built  on  the  plaintiff's  land.]  In  Matty  v* 
Uawkim  (^),  the  court  of  Common  Pleas  held,  that  if 
two  persons  have  a  party  wall,  one  half  of  which  stands 
on  the  lemd  'of  each,  they  ate  not  tenants  in  common  of 
the  wall,  or  of  the  land  on  which  it  stands.  The  learned 
judge  did  not  leave  it  to  the  Jury  to  consider  whose  land 
the  wall  was  built  on.  [Bayley,  J.  He  told  them  he  could 
notdistinguish  between  the  propertyof  the  wall  and  the  soil. 
Holrayd,  J.  If  a  row  of  houses  is  built,  and  the  owner 
of  the  whole  conveys  separate  houses  to  different  persons, 
does  not  an  undivided  interest  in  the  whole  party-wall 
pass?  Suppose  the  wall  to  have  been  built  at  first  by 
the  owner  of  one  of  these  houses,  the  owner  of  the  ad- 
joining house  could  not  use  the  wall,  as  in  this  case  it 

(a)  Thfere  bad  been  a  Tiew  by  of  opinion  anotfg  the  july,  they 

seven,  but  none  of  these  were  sworn  agreed  by  way  of  eompromise,  to 

on  the  jury,  the  first  viewer  hap-  return  that  it  w^  a  party  wall,  un- 

penlng  to  be  the  thirteenth  per-  der  an  impression  that  each  party 

son  whose  name  was  called.  would  have  to  pay  his  own  costs. 

(6)  It  afterwards  appeared,  that  (r )  29  Car.  II.  c.  3.  (1676.) 

thei^  being  considerable  difference  {d)  5  Taunt.  20. 
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h«8  been  iiac|d.    TherefooQ,  there  may  have  been  an  agree-        1827. 

ment ;  since  owmuijprissumuntur  riti  esse  acta.  Baylej/j  J.  It       '-^-^I. . 

Bught  be  ^at  the  owner  of  the  wall  had  conveyed.]  If  9. 

it  had  been  left  to  the  juiy  to  presume  a  conveyance,  the      Sidfoep* 

[Aiintiff  CQoId  only  have  moved  <m  the  ground  that  the 

verdict  was  against  the  evidence ;  whiph  would  not  have 

been  worth  while.  The  question  left  to  the  jury  should  have 

been,  whether  the  wall  was  built  on  the  plaintiff's  land; 

and  not  merely  whether  it  was  a  party  wall.    The  learned 

Judge  was  requested  to  ask  the  jury,  what  they  meant 

by  a  party  wall ;  but  his  Lordship  said  the  question  was 

unnecessary.     Part  of  the  trespass  was  committed  on  the 

quoin,  which  was  shewn  to  be  at  a  great  distance  from 

the  ^^pot  where  the  persons  imder  whom  the  defendant 

chnmed    were  supposed  to  have  used  the  wall.    By  a 

party^wall/  is  commonly  understood,  a  wall  belonging  to 

each  a<^oining     proprietor,    tisque   ad    fnedmn   fiium. . 

[Halrojfdf  J«    In  that  case  either  party  could  remove  the 

wall.]     The  same  inconvenieiice  was  pointed  out  in  Mqtty 

Y.  Hawkins  (a).  .  . 

Bati«£Y  J. — I  am  of  opinion  that  there  gught  not  to 
be  a  new  trial.  The  plaintiff  was  bound  to  make  out  his 
case.  I  i^ree  with  .what  was  decided  in  Matty  v. 
Hawkins.  There  the  quantity  of  land  which  each  party 
contributed  was  known;  but  where  it  is  not  known 
under  what  circumstances  the  wall  was  built,  we  are  not 
bound  t9  draw  the  same  conclusion  as  was  drawn  in 
Matty  T.  HawkinSf  but  may  come  to  a  more  reasonable 
conclusion.  When  the  builder  of  two  houses  grants  off 
OBe^  it  is  moraiea^onable  to.  presume  he  grants  the  whole 
wall  in  undivided  moieties,  than  that  he  should  leave  to 
either  party  the  power  of  cutting  the  wall  in  half  (6). 
That  would  be  the  ease  if  the  houses  were  built  by  one  and 
the  same  person.  If  two  persons  built  at  the  same  tiMe, 
the  probability  is,  that  they  would  take  a  conveyance  of  to ' 
undivided  moiety  of  the  ground  on  which  the  well  was 
( o)  5  Taunt.  29.      (6)  Aii  wss  done  in  Wigffrd  v.  Om,  Cm  Bl.  W* 
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to  be  wected,  ia  order  tbat  the  property  might  after- 
waids  be  kept  m  the  same  state.  The  quoin  was  a  con- 
tinuation  of  the  wall,  and  it  would  have  been  an  out- 
rageous act  on  the  part  of  the  jury,  to  make  a  distinction 
between  the  quoin  and  the  waU.  I  cannot  in  substance 
see  any  distinction. 

HoLROTD,  J. — If  the  jury  had  sufficient  evidence  to 
lead  to  the  conclusion  at  which  they  have  arrived,  we 
ought  not  to  disturb  the  verdict.  There  was  evidence  of 
this  being  a  party^wall;  the  occupation  of  the  wall  was 
for  the  benefit  of  both  houses.  The  presumption  is,  that 
the  wall  of  both  houses  was  the  undivided  property  of 
both.  If  not,  the  plaintiff  might  have  cut  down  half 
the  wall,  without  being  a  trespasser;  and  a  wall  of  half 
the  thickness  might  not  stand  (a)«  It  must  be  taken 
primd  facie,  to  be  the  undivided  property  of  both. 

LiTTLEDALE,  J. — It  was  ncccssary  for  the  plaintiff, 
to  shew  an  exclusive  right  of  possession  (6).  Two  things 
were  left  for  the  jury,  namely,  whether  there  was  more 
than  one  wall,  and  if  not,  whether  that  was  not  a  party- 
wall.  The  plaintiff  says,  the  Judge  has  misdirected  the 
jury,  in  not  drawing  their  attention  to  the  property  in  the 
soil,  and  Matty  v.  Hawkins  has  been  referred  to.  To 
that  case,  I  certainly  subscribe ;  the  property  in  the  wall 
follows  the  property  in  the  land.  It  does  not  follow  that 
either  party  might  pull  the  wall  down,  for  each  has  a 
right  to  use  the  property  of  the  other  (c).    It  would  have 

(a)  Wigfordy.GiU^  Cro.El.269.  neighbotirj  and  this  in  some  caies 

(h)  Butcher  r. Butcher,  ante,  220.  might  be  more  beneficial  than  a  te- 

(c)    Supposing   the  respective  nancy  in  common;  for  upon  such 

proprietors  of  adjoining  houses,  tenancy  in  common  being  destroyed 

to  be  each  tenant  in  severalty  of  upon  a  writ  of  partition  (which^bciog 

his  own  moiety,  with  cross  ease-  awritofright,andnotofgrace,eithcr 

ments  in  the  moiety  of  the  other,  party,  it  is  conceiyed  might  pro- 

if  either  garty  took  down  his  own  secute),  it  would  seem   that  the 

moiety,  he  would  be  liable  to  an  other    would  have  no   protection 

action  on  the  case  for  any  injury  against  the  injury  which  was  ift 

which  might  thereby  result  to  his  flicted  in  Wigfard  v.  GiU. 
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perplexed  the  jury,  to  have  left  the  question  as  to  the 

right  of  ml  to  them.     In  this  case  the  plaintiff  may    WimHuui. 

have  heen  the  owner  of  the  whole  soil,  or  each  may  have  ** 

been  owners  of  a  moiety  of  the  soil  (a),  or  they  may  have 

been  tenants  in  common.    The  jury,  by  finding  that  it 

was  a  party-wall,  have  negatived  an  entire  property  in 

the  plaintiff.     If  they  were  tenants  in  common  of  the  soil, 

the  conclusion  is  right.    But  it  is  suggested  on  the  part 

of  the  plaintiff,  that  it  ought  to  have  been  left  to  the 

jury  to  say,  whether  each  party  was  not  the  owner  usque 

ad  medium  Jiium.     It  lay  upon  the  plaintiff  to  show  that 

he  had  such  an  interest.      It  is   said   that  the  quoin 

shews  this ;  but  the  defendant  cannot  daim  a  zig-zag  line. 

The  houses  jnay  have  been  originally  built  before  the 

Statute  of  Frauds  (&),  in  which  case,  no  conveyance 'in 

writing  would  have  been  necessaiy  to  the  passing  of  an 

interest  in  the  wall.  . 

Rule  discharged, 
(a)  Bvicher  v.  BiUcher,  ante,  220.     (b)  39  Car.  2,  cap.  3.  (1676). 


BEAMWELL,jgent.,  one,  &c.  v.  Penneck. 

IRESPASS  for  entering  plaintiff's  house,  and  taking     ^P®^** 

his  goods.     Plea,  not  guilty.     At  the  trial  before  Bur-  is  added  to 

rough,  J.,  at  the  last  Bodmin  Assizes  (a),  it  appeared,  *^atofAere- 

that  Bramwell,   the  plaintiff,    an    attorney,     practising  ma  warrant 

at  Penzance,  had  been  employed  by  a  client,  named  j^^e  ptai^* 

Molyneux,  to  prosecute  an  action  in  the  Town  Court,  in  tiff's  attorney, 

which  judgment  had  been  obtained  for  30/.     Upon  this  employed  to 

judgment,  Bramwell  obtained  a  warrant,  in  the  nature  of  ^*J^^**J? 

VL^erifadaSf  directed  to  the  Serjeants  at  mace,  and  also,  uiey  have  been 

by  BramwelPs  express  desire,  to  one  Nicholas  Richards,  a  ^^er^w^n^ 

person  whom  Bramwell  was  in  the  habit  of  employing  a  labourer 

occasionally  to  clean  shoes.     A  seizure  being  made  under  ri^dicHon^J'*" 

justices  of  die 
(a)  Counsel   for   the    plaintiff,     the  defendant,  C.  F.  TTt/Ziomi,  and  peace  under 

Wilde,  Serjt.,  BndHalcomh',  for     Carter.  20Geo.2,c.l6. 


1^: '      Um  WNTOUt^  JbVAmh  tvnaskft-  by  AraiBiM/£jiibpo9aaipM»iy 
md  he  remMo«di  ott:  Idbe^  iMmnlsea.  fow  <iay9<'  %ad  tbinii 


BttA^tN^T.i' 


Pifci^iv^tx, 


gofidi  to  fatt  MOUMied^..  UpM  tlu»  ««tfu9t^y  ft^fWapiqiiifor 
tbeai|ipauEiio6«f  JSraitiar«tf •  to-  v»0«er  K^e  ^ow^ottof 
MMmia  beCMB  the  drfmdwt^  di^a  hmgm^jfiKi^iVm- 
zaiice^  «iM  gva&tod  by  fieordt  tli^  townr^lffflu    Tiyw 
swtuBou  being  shem  to  tho  dofemdantp  be  ol^t^d.  1)b»t  H 
MttixdboMal  and  improper;  npon.ivUQb  heww«to)fi.by 
Bmrd,  tis^it  be  had  thought  that  Rick^ffd^^*^  claua  iva^t  t 
one  of  twhich  the  defecKla»t  had  eogui^aDoe,  be  wouM 
bKFe  potpaaad  it.  in  a  »ere  fomal  laawer.    Qn  tboiat 
of  Jamnry^  1827,  the  definiidant   iasu^   a  nuapoaf 
stating^  Aat  ^^iafimaatioxi,  &c,  upon  Ahe  oath.  oC  JVioiQAK 
Rkharii,  UkowWy  of  Penaaacei.  had  boen  iMdo  to  hWf 
defendant,    that  on  the  24th  day  of  jPooember  tefib 
Ridtmrii  wis  employed  by  Thoma$  Bramwell  of  Pen- 
zamoi  sotioitori^  and  aooi  to  the  houae  of  JavmJpdfi^ 
of  tho  same  town,  to  take  care  of  certain  goods  taken  in 
execution^  but  without  naming  the  amount  of  the  wages ; 
that  he,  Sichards,  had  duly  performed  the  servioei  and 
that  BramtoeU  refused  to  pay  him  the  wages  justly  due  to 
him  fwthia  service;  .and  Bramwell  was  thereby  required 
to  appear  before  Penneckj  at  the  Guildhall,  on  the  2d 
January^  to  show  cause  why  the  said  wages  should  not  be 
paid.^'  Upon  this  summons  the  parties  attended  j  and  ths 
mayor  proceeded  to  hear  the  complaint.     Bramwell  chr 
jected  that  the  mayor  had  no  jurisdiction,  and  also  that 
Riehards  had  earned  nothing,  because  he  had  suffered 
the  good^  to  be  remored^    It  was  stated,  that  Richards 
had  acted  under  the  execution ;  and  the  warrant  lay  on  the 
table*    The  defendant  said  he  h&d  jurisdiction,  and  that 
the  compeusatiotn  claimed  was  due  as  tpnges  to  Richards  for 
services  done;  but  said  he  would  take  time  to  co^sid^r  of 
the  case.    On  the  following  day,  the  mayor  made  the  fot* 
lowing  order: — ^^'Wfaereas^  inffprmatipa  fnd  eomplaint 


p]HIIIJtf««' 
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hmvt  been  made  oAto  me,  Henry  BsMitfdly  M.D.,  mayw^  1^7. 
aad  one  of  his  Majesty's  justices  ci  the  peace  of  and  for  biuu^w&u, 
the  said  towi^  by  NUkolas  Mkhardi  of  the  said  town,  ,^jj 
labonier,  setting  fbrth^  that  on  or  about  the  4th  day  of 
Deeember  last  past,  he  was  hired  or  employed  by  ITib- 
ma$  JBtmmoM,  of  the  said  town  of  Penzance,  gratleman, 
to  perfimn  oeiiain  serviees  for  Um  at  Pensanoe  aforesaid; 
that  the  sah)  complainant  hatii  duly  served  the  said  r«  B. 
nnderthat  hiring,  and  perftmned  the  said  servioes,  for  tha 
space  of  five  days  and  fow  nights;  and  that  there  is  now 
jnstlydae  and  owing,  (ram  the  said  T.  B.  to  the  said  ean"* 
plakMint,  for  hie  services  aforesaid,  the  wages  for  such 
services,  which  the  said  eossplainant  hath  demanded  of 
the  said  T.  B.;  bathe,  the  said  Z\  B.,  hath  refused,  and 
dodi  leAise  to  pay  the  same*  And  wh^eas  thesaid  T;  £« 
hath  been  dtiy  snmmoned  to  appear  beftive  me,  the  said 
Jaatice,  to  answer  the  matter  oS  th^  said  complaint^  bat 
hab  not  shewn  any  sufficient  cause ;  I,  therelbtfe,  having 
duly  examined  into  tiie  truth  and  awlter  ^  the  said  oom- 
plaint,  and  up<m  dve  oonsideratton  had  thereof,  de»  hereby 
adjudge  and  determine,  that  the  sum  of  13*.  and  dd.  in 
now  justly  due  and  owing,  from  the  said  T.  B.  to  the  said 
complainant,  as  and  for  the  wages  aforesaid,  and  do  dlere^ 
upon  Older,  that  the  said  I*.  £•,  upon  due  notice  heveof, 
do  pay,  or  cause  to  be  paid  to  the  said  ^ccMuplwiant,  the 
said  sum  of  13f.  and  6d.,  as  and  for  his  wages  aforesaid^ 
and  the  further  sum  of  8«.  and  6d.f  as  and  for  his  coati 
and  charges  by  him  in  that  bdialf  incurred;  the  aame  to 
be  paid  ^thin  the  space  of  six  days  from  the  date  hereof* 
Given  under  my  hand  and  seal,  the  third  day  of 
January,  in  the  year  of  our  Lord  1897. 

L.  S.  HENaY  PaNN&eK/' 

No  attention  being  paid  by  the  fAaintUT  to  this  order, 
after  several  applications  to  him  for  payOMut,  the  following 
warrant  of  distress  was  issued  t-^^ 
"  Town  of  iTo  the  ccmstaUes  of  the  town,  and  to  every 
Penzance.  3     of  tiiem.    Whereas  Nicholas  Riehards^  of 
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Penzance,  labourer,  hath  complained  unto  me,  Henry  Pen^ 
neckf  M.  D.,  Mayor,  and  one  of  his  Majesty's  Justices  of 
the  Peace  of  and  for  the  town,  that  he  was  employed  by 
Mr.  Thomas  Bramwell,  of  the  town  of  Penzanoe  afore^ 
said,  solicitor,  on  the  fourth  day  of  December  last,  and. 
sent  to  the  house  of  Mr.  James  Jenkin,  in  the  said  town, 
and  there  employed  to  take  care  of  certain  goods-,  taken  in 
execution,  where  he  continued  for  five  days  and  four  nights, 
and  that  the  said  Nicholas  Richards  hath  duly  performed 
the  said  service,  and  that  no  particular  wages  were  specified. 
And  whereas  the  said  Thomas  Bramwell,  having  appeared 
before  me,  in  pursuance  of  my  summons  for  that  purpose, 
hath  not  proved  to  me  that  the  wages  justly  due  unto  the 
said  Nicholas  Richards,  for  the  service  aforesaid,  have  been 
paid  to  him,  the  said  Nicholas  Richards,  nor  hath  shewed 
any  just  cause  why  the  same  should  not  be  paid,  and  hath 
not  paid  the  same ;  I,  therefore,  the  said  Justice,  upon 
due  examination  and  consideration  had  thereof,  on  the 
third  day  of  January  instant,  by  writing  under  my  hand 
and  seal,  did  thereupon  adjudge,  determine^  and  order, 
that  the  said  T.  B.,  within  six  days  from  the  date  of  die 
same  order,  shall  pay,  or  cause  to  be  paid  to  him,  the  said 
N,  R.,  the  sum  of  13s.  and  6d.,  which  appeared  to  be 
justly  due  from  him,  the  said  T  B.,  to  him,  the  said  N.  JR., 
as  and  for  his  wages,  for  the  service  aforesaid.  And 
whereas  it  appears  to  me,  that  the  said  T.  B.,  on  the  third 
day  of  January  instant,  had  due  notice  of  my  said  order, 
and  that  due  demand  of  the  said  sum  of  Vis.  and  6<l.  was 
then  made  of  him,  the  said  2'.  B.,  but  that  he,  the  said 
T.  B.,  did  not  then  pay,  nor  hath  yet  paid  the  same,  or 
any  part  thereof:  these  are,  therefore,  to  command  you  to 
make  distress  of  the  goods  and  chattels  of  him,  the  said 
T.  B. ;  and  if  within  the  space  of  four  days  next  after  such 
distress  by  you  made,  the  said  sum  of  13^.  and  6d.,  to- 
gether with  the  reasonable  charges  pf  taking  and  keeping 
the  said  distress,  shall  not  be  paid,  that  then  you  do  sell 
the  said  goods  and  chattels  so  by  you  distrained,  and  out  of 
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the  money  arising  by  the  sale,  you  do  pay  die  said  sum 
of  13«.  and  6d.  unto  the  said  N.  R.,  returning  the  over- 
plus upon  demand  to  the  said  T.  B.,  the  reasonable 
charges  of  taking,  keeping,  and  selling  the  said  distress, 
being  thereout  first  deducted. 

Given  under  my  hand  and  seal,  the  twentieth  day 
of  January,  1827.  ^ 

L.  S.  Henry  Penneck,  Mayor." 

Under  this  warrant  the  plaintiff's  office  was  entered,  and 
his  goods  taken,  until  the  13«.  6d*  was  paid.  Notice 
of  action  was  proved,  and  the  suit  was  conmienced  in  due 
Ume  (a).  The  learned  Judge  told  the  jury,  that  he  was 
clearly  of  opinion,  that  the  plaintiff  was  not  liable  to  pay 
Richards  a  single  shiUmg;  that  Richards  was  employed 
under  the  borough  court,  and  for  distraining  the  plaintiff 
in  that  action ;  that  Richards  was  entitled  to  receive  a 
compensation  for  his  services,  but  that  in  ordinary  cases 
it  is  not  the  attorney,  but  the  plaintiff  in  the  action, 
who  is  liable  to  pay  that  compensation ;  that  Richard^ s 
services  were  not  in  the  nature  of  labour ^  within  the  mean- 
ing of  the  statute  (&)  ;  and  that  he  was  clearly  of  opinion 
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(a)  See  24  Geo.  2,  c.  44. 

(b)  20GeOt  2,  C.19,  which  enacts, 
that  ^  all  complaints,  differences, 
and  disputes  which  shall  happen 
between  masters,  or  mistresses,  and 
serrants,  in  husbandry,  who  shall 
be  hired  for  one  year,  or  longer, 
(extended  by  31  Geo.  2,  c.11^  s.  3, 
to  all  servants  in  husbandry,  though 
hired  for  less  time  than  a  year),  or 
whicb  shall  happen  or  arise  be- 
tween masters  and  mistresses  and 
artificers,  handicraftsmen,  miners, 
colliers,  keelmen,  pitmen,  glass- 
men,  potters,  and  other  lahourertf 
employed  for  any  certain  time,  or 
m  amf  other  manner^  shall  be  heard 
and  determined  by  one  or  more 
justice,  or  justices  of  the  peace  of 
the  co'untyi  riding,  liberty,  town 


BaAKwczA 
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corporate,  or  place  where  such 
master  or  mistress  shall  inhabit,  al- 
though  no  rate  or  atsessment  of 
wagei  has  been  made  that  year,  by 
the  justices  of  the  peace  of  the 
shire,  riding,  or  liberty,  or  by  the 
mayor,  bailiffs,  or  other  head  offi* 
cers,  where  such  complaints  shall 
be  made,  or  where  such  differences 
or  disputes  shall  arise ;  which  said 
justice,  or  justices,  is,  and  are 
hereby  empowered  to  examine  up- 
on oath  any  such  servant,  artificer, 
handicraftsman,  miner,  collier, 
keelman,  pitman,  glassman,  potter, 
or  other  labourer,  or  any  other  wit- 
ness, or  witnesses,  touching  any 
SQch  complaint,  difference,  or  dis- 
pute, and  to  make  such  order  for 
payment  of  so  much  wages  to  such 
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CASB0  IN   THB  KlVai'inSH^ 

that  the  Mayor  had  no  jnriadactiom  Upon  this  a  rerfiot 
waa  found  for  tiio  plamttif,  daswgea  13f.  6d|  mth  leave 
lor  Che  defendant  to  mo^  to  enier  a  nimaiut. 
.  In  MfAaelmfw  Term^  C»  JP.  Wiliiami  moved  accoidingly; 
and  cited  Lawtber  ▼•  Earl  6f  Radmor  (a),  and  Rukfy. 
Blaketoek ib).  The  Ccnxt  granteda  rale  to  ahipr  cme 
why  a  nonaoit  should  not  be  ewtwed,  or  «  nev  tiial  had, 
mdoM  the  paftiea  eotfaented  to  a  special  caee.  No  sach 
;  having  been  obtained^ 


Bfiltamb  (with  whom  was  TindaU  S.  G.)  now  AvmA 
This  rule  was  moyed  en  the  gionnd  that  the 
leenied  Judge  misdirBeted  the  jury  upon  two  poiBls,  vis. 
by  teHing  them,  finst,  that  the  defendant  had  no  jnm- 


MmA^  artifieer^  hesdieiiteaaa^ 
mm^  ooUier^  keelmai),  pitnum, 
glassman,  potter^  or  other  labourer, 
as  to  such  justice,  or  justices,  shaH 
aaem  jsst  and  naaonaMe,  pfovMsd 
tbat  (ba  sam  in  qneiiion  dp  pot 
exceed  10/,  with  regard  to  any  ser- 
vant, nor  5/,  with  regard  to  any 
artificer,  handicraftsman,  miner, 
collier,  keelman,  pitman,  glassman, 
potter,  or  labourer;  and  in  case  of 
refusal,  or  non-payment,  of  any 
sums  so  ordered,  by  the  space  of 
one  and  twenty  days  next  after 
such  determination,  such  justice, 
and  justices,  shall  and  may  issue 
forth  his  and  their  warrant  to  levy 
the  same  by  distress  and  sale  of 
fhe  goods  and  chattels  of  such  mas- 
ter  or  mistress,  or  person  employ- 
ing such  artificer,  handicraftsman, 
miner,  collier,  keelman,  pitman, 
glassman,  potter,  or  other  labourer, 
rendering  the  orerplus  to  the  owi^ 
ers,  after  payment  of  the  charges 
of  such  distre&s  and  sale/'  sect.  1. 
<^at  it  shall  and  may  be  lawful 
to  and  for  such  justice^   or  jus- 


ti«e%   a|ipn  applkalisn  er  «09- 

plaint  made  upon  oatl^  by  any  mas- 
ter, mistress,  or  employer,  against 
any  such  serrant,  artificer,  hanfi- 
eransoian,  luiiw^,  oollitr,  aeeMlia, 
pitman,  glassman,  potter,  or  la- 
bourer, touching  or  concerning  any 
misdemeanour,  miscarriage,  or  ill- 
behaviour,  in  such  his  or  her  ser- 
vice or  employment  (which  oalh 
such  justice,  or  justices,  is,  andare 
hereby  emjpowered  to  administer), 
to  hear,  examine,  and  determine 
the  same,  and  to  punish  the  ofTeadtr 
by  commitment  to  the  house  of  cor- 
rection, there  to  remain  and  be  cor- 
rected, and  held  to  hard  labour  for 
a  reasonable  time,  not  exceeding 
one  calendar  month,  orothermie 
by  abating  some  part  of  his  or  her 
wages,  or  by  discharging  such 
servant,  artificer,  handicraftsman, 
miner,  collier,  keelman,  pitman, 
glassman,  potter,  or]alK)urer,froin 
his,  her^  or  their  service  or  em- 
ployment,^' sect  2. 

(fl)  8  East,  113. 

(6)8D.&R.48;5B.&C.328. 
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diotkni;  Md  MOondlyv  thai- any  daim  wlikll  BklMs       f«V- 
«iig^tlunre>iauit  be  agaaiiBt  dieplaialiff  m  tho  former    B^^^iwni. 
action*    Thir  is  Bal>a  case  in  whkh  a  ji»iice  of  the^peaqe  v- 

bas  any  aafhonty,  under  20  Gio.  2,  c.  19»  «sft0iid<Nk  by  ^^"^^'' 
81  O^Ok  %c.  .11*  to  oattta  wkera  tiie.kimig  ia^Jbc  Um  tbflfft 
a  y«ar;  ^  irindter  4  Gco«  4>  e.  34>  which. meirily  aiith!E>- 
lM»»iha  BMigiBtialey  in  caaea  feUing  wilMn  Aa  two  ibriMr 
btalul^y  ta  direot  the  payment  of  the  wages  to  be  nuide 
within  such  period  as  he  shill  think  pioper.  The  en^oy* 
meat  of  Rkhardi  by  the  plaintiiFy  in  executing  the  process 
'of  aooait  as  a^  special  bailiff^  doee  tiot  oonstitate  him  a 
Moicrer,wilhin  the  meaning  of  these  statutes^  The  hinds 
of  laboiMn  to  which  the  statutes  were  intended  to  apply, 
flsnyi  be  CQUactadfram  the  seYoral  provisions  contained  in 
them ;  and  which  give  the  magistrate  power  to  punish  the 
aefvantror  iabfiwnr,  by  eonunitting  hnn  to  hard  hkboDr, 
for  I]A^each  of  his  contract^  and  to  discharge  him  from  the 
service  or  employment,  in  respect  of  which  the  clain^  of 
vag;eft  has  arisen^  Bat  how  could  the  defendant  have 
discharged  Itiekardt  from  his  employment  under  the  wap- 
pmt  in  question?  {Bay ley,  J.  You  woul^  put  it  thus:  ^ 
A  magistrate .  cpuld  not  have  committ^  the  party  to 
l»ml  laboar  ibr  a  month.  He  could  not  have  diaohaiged 
him  from  the  wairant.]  In  Lowtherr.  Earl  of  Radnor  {a), 
the  labour  performed,  was  clearly  of  the  description 
intenfl«d  by  th^  statutes;  but  thwe  are  many  kinds  of 
service  to  Which  these  statutes  do  not  a^ly;  as  for 
example,  the  services  rendered  by  domestic  servants. 
Upon  the  second  point,  Foster  v.  Blakelock  (b)  was  cited^ 
but  that  case  is  very  distinguishable  from  the  psesent. 
f  Btf  yfey,  J.  That  only  shews,  that  an  attorney  may  so  deal 
with  an  officer  as  to  make  himself  liable.]  Then^  if  the 
defimdantr  bad  not  iHiginaUy  juxisdictioa  over  the  subject- 
matter  of  <x>mplaint)  it  is  quitexlear  that  he  cannot  have 
acquired  it  by  any  act  of  his  own ;  and  the  whole  pro- 
ceeding being  icoram  mn  judice,  trespass  will  lie  against 
him. 

(a)6  East,  113.  (&)8D.&E.48;  5£.  &C.328. 
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1827.  C.  F.  WilliafM  and  Carter ^  contrL    Richards  was  put 

Bramwell     ^^  ^^  process  by  the  plaintiff's  own  nomination.    In 
V-  Lowther  v  Earl  of  Radnor,  the  party  was  a  master-mason, 

and  not  a  labourer.  It  would  be  a  great  inconvenienoei 
if  a  person  in  the  situation  of  Richards,  was  compelled  to 
sue  in  the  superior  courts  for  such  a  demand  as  this. 
[Holroyd,  J.  You  might  sue  in  the  county  court. 
Littledale,  J.  We  must  look  to  the  act  of  parliament.] 
The  fact  of  Richard^s  name  being  in  the  warrant  was  not 
before  the  mayor.  [Bayley,  J.  Richards  states,  that  he 
told  the  defendant,  that  the  stmi  was  claimed  for  fees  in 
executing  the  writ.]  There  was  no  evidence  before  the 
defendant,  that  Richards  was  named  in  the  process.  Tres- 
pass does  not  lie  against  the  magistrate  for  any  thing  done 
in  the  discharge  of  his  duty,  where  he  is  not  made  ac- 
quainted with  all  the  circumstances  under  which  he  is  called 
upon  to  act.  Pike  v.  Carter  (a),  [Holroyd,  J,  There 
is  no  allegation  in  the  warrant,  that  Richards  was  employed 
as  a  labourer.  The  addition  of  labourer,  does  not  shew 
that  he  was  a  labourer  on  the  particular  occasion.]  It  is 
sufficient  if  the  employment  constitutes  him  a  labourer. 
[Holroyd,  J.  Convictions  are  stricti  juris.  The  warrant 
should  have  shewn,  first,  that  Richards  was  a  person  within 
the  statute ;  next,  that  the  employment  was  within  the 
statute].  The  whole  facts  were  not  before  the  magistrate. 
[Bai/ley,  J.  No  question  was  put  on  cross-examination, 
to  shew,  that  defendant  did  not  know  that  Richards  was 
named  in  the  writ  of  execution.  Holroyd,  J.  The  ma- 
gistrate should  have  shewn,  that  the  case  was  within  his 
jurisdiction ;  or  at  least,  that  the  evidence  presented  such  a 
case.  Baylejf,  J.  Richards*s  examination  was  read ;  and 
if  the  plaintiff  had  kept  back  any  circumstances,  tending  to 
shew  that  the  magistrate  had  no  jurisdiction,  the  case  would 
have  been  very  different.]  The  warrant  was  sufficient  to 
protect  the  defendant,  unless  it  was  known  on  the  part  of 
the  plaintiff,  that  the  defendant  had  no  jurisdiction.  The 
work  was  sufficiently  described  in  the  warrant,  without 
(a)  3BiDgh.78. 
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distinctly  calling  the  party  a  labourer.  There  was  not  any        ^8^7. 
distinct  evidence  at  the  hearing  before  the  defendant,  that     Bramwelk 
Richards'^  name  was  in  the  warrant.     iLittkdaUf  J.    If,  ^' 

instead  of  a  distress,  there  had  been  a  commitment,  would 
not  the  plaintiff  have  been  discharged  under  a  habeas 
corpus  1]  It  does  not  follow,  that  an  action  would  lie. 
[Holroyd,  J.  The  charge  itself  should  shew,  that  the 
complainant  was  within  the  act.  Bayley,  J.  A  magis- 
trate ought  to  be  protected,  where  he  is  justified  by  what 
appears  before  him,  however  the  real  fact  may  be.  if  o/- 
royd,  J.  Though  you  describe  the  party  by  the  addition 
of  labourer,  you  would  not,  by  that  allegation,  be  bound 
to  prove  that  he  was  one.  Bayley,  J.  If  this  sort  of 
labour  were  within  the  act,  an  attorney's  writer  wQuld  be 
entitled  to  avail  himself  of  it.  Holroyd,  J.  Or  a 
merchant's  clerk.]  The  assessment  of  wages  directed  by 
the  statute,  could  not  apply  to  persons  in  that  situation  of 
life.  IBayleyf  J.  We  are  to  act  upon  the  representation 
made  before  the  magistrate.  When  one  party  represents 
that  which  the  other  does  not  contradict,  the  magis- 
trate would  be  justified  in  acting  upon  the  statement.] 
The  only  objection  taken,  was  to  the  nature  of  the  services, 
and  not  to  the  manner  in  which  he  was  employed. 

Bayley,  J. — In  this  case,  there  is  not  any  description 
of  the  party,  or  of  the  labour  in  which  he  was  employed. 
This  excludes  the  question,  whether  the  magistrate  knew 
that  Richard$  was  named  in  the  writ,  taking  it,  that  the 
plaintiff  concealed  the  fact.  The  statute  does  not  give  a 
general  authority  to  the  magistrates ;  but  '^  although  no 
rate  or  assessment  may  have  been  made  that  year  by  the 
justices."  The  act  refers  to  existing  laws,  for  the  better 
regulation  of  servants,  and  for  the  payment  of  wages  to 
them,  and  to  artificers,  handicraftsmen,  and  labourers; 
and  then  it  empowers  the  justices  to  hear  disputes,  although 
no  rate  may  have  been  made  that  year.  It  seems  that  the 
employment  contemplated  is  not  every  species  of  labour. 

2k 
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Bramwell 

V, 

Pennbck. 


CASES   IN    THE    KING's   BENCH, 

The  Statute  6  Eliz.  c.  4  (a),  will  give  some  idea  wbat  sort 
of  labour  was  meant.  It  was  principally  out-door  work 
and  country  labour..  Another  of  the  laws  referred  to 
in  20  Geo.  2.  c.  19,  is  the  statute,  2Jac.  1.  c.  6.  (6).    The 


(a)  Whicli  enacts  (sect.  1 5),  "that 
the  justices  of  the  peace  of  every 
shire,  riding  and  liberty  within  the 
limits  of  their  several  commis- 
sions, or  the  major  part  of  them, 
being  then  resiant  within  the  same, 
and  the  sheriff  of  that  county  if  he 
conveniently  may,  and  every 
mayor,  bailiff,  or  other  head  of- 
ficer within  any  city  or  town  cor- 
porate wherein  is  any  justice  of 
peace,  within  the  limits  of  the  said 
city  or  town  corporate,  and  of  the 
said  corporation,  shall  before  the 
10th  day  of  June  next  coming, 
and  afterward,  shall  yearly,  at 
every  general  sessions  6rst  to  be 
holden  and  kept  after  Easter,  or 
at  some  convenient  time  within  six 
weeks  next  following  every  of  the 
said  feasts  of  Easter,  assemble 
themselves  together ;  and  they  (so 
assembled),  calling  unto  them 
such  discreet  and  grave  persons  of 
the  said  county,  or  of  the  said 
city  or  town  corporate  as  they  shall 
think  meet,  and  conferring  together 
respecting  the  plenty  or  scarcity 
of  the  time,  and  other  circum- 
stances necessarily  to  be  consider- 
ed, shall  have  authority  by  virtue 
thereof,  within  the  limits  and  pre- 
cincts of  their  several  commis- 
sions, to  limit,  rate,  and  appoint 
the  wages,  as  well  of  such  and  so 
many  of  the  said  artificers,  handi- 
craftsmen, husbandmen,  or  any 
other  labourer,  servant,  or  work- 
man, whose  wages  in  time  past 
have  been  by  any  law  or  statute 
rated  and  appointed,  as  abo  the 


vtrages  of  all  other  labourers,  artifi- 
cers, workmen,  or  apprentices  of 
husbandry  which  have  not  been 
rated,  as  they  the  same  justices, 
mayors,  or -head  officers,  within 
their  several  commissions  or  liber- 
ties aihall  think  meet  by  their  dis- 
cretions to  be  rated,  limited,  or 
appointed  by  the  year,  or  by  the 
day,  week,  month,  or  otherwise, 
with  meat  and  drink,  or  vnAont 
meat  and  drink,  and  what  wages 
every  workman  or  labourer  shall 
take  by  the  great,  for  mowing, 
reaping,  or  threshing  of  com  and 
grain,  or  for  mowing  or  making 
of  hay,  or  for  ditching,  paving, 
railing,  or  hedging,  by  the  rod, 
perch,  lugg,  yard,  pole,  rope,  or 
foot;  and  for  any  other  kind  of 
reasonable  labours  or  service  ;•  and» 
shall  yearly  before  the  12th  day  of 
July  next  after  the  said  assess- 
ments and  rates  so  appointed  and 
made,  certify  the  same  ingrossed 
in  parchment,  with  the  considenu- 
tiousand  causes  thereof,  under  their 
hands  and  seals  into  the  Queen's 
most  honourable  court  of  Chan- 
cery." 

(6)  By  which  after  reciting  (sect. 
1),  the  provision  of  5  Eliz,  c.  4,  s. 
15,  and  reciting  (sect.  2),  that  the 
act  hath  not,  according  to  the  true 
meaning  thereof,  been  duly  pot  in 
execution;  whereby  the  rates  of 
wages  for  poor  artificers,  labourers, 
and  other  persons  whose  wages 
were  meant  to  be  rated  by  the  said 
act,  have  not  been  rated,  and  pro- 
portioned according  to  the  plenty. 
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reason  of  passing  tbk  statute  was  a  doubt  wbicli  fand.  been 
entertained,  whether  the  power  of  the  justice  extended 
beyond  ordinary  labour  and  work.  In  Lowtker  t.  Earl 
of  Radnor  (a\  there  was  nro  difBcolty  as  to  fixing  the 
rate  of  the  partioolar  species  of  labour.  It  is  expressly 
mentioned  in  the  statute  of  Elizabeth.  Here  there  was 
nothing  to  do  but  to  take  care  that  nothing  was  done  by 
others.  Ad  ea  qua  srepius  occurrunt  jura  adaptantur(b). 
There  is  also  considerable  weight  in  what  was  said  by  Mr. 
Halcomb  as  to  the  second  clause  of  the  statute.  By  that 
clause  the  magistrate  has  power  to  put  the  parties  to  hard 
labour  for  a  month.  This  shews  what  description  of  labour 
the  statute  contemplated. 

HoLROYD,  J. — I  entirely  concur  in  the  view  of  my 
brother  Bayley.  If  this  is  not  correct,  I  do  not  see  why 
the  statute  should  not  be  extended  to  the  service  of  a  mer- 
chant's clerk,  where  the  rate  of  remuneration  was  not  set- 
tled between  the  parties.  I  think  it  was  enough  for  the 
party  summoned  to  say  that  the  claim  was  for  fees.  The 
omus  probandi  as  to  the  nature  of  the  employment,  lay  upon 
the  party  applying  to  the  magistrate  to  aot.  A  considera- 
ble objection  arises  upon  the  form  of  the  warrant,  in  not 
stating  expressly  a  case  within  the  statute. 
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scarcity,  necessity,  and  respect  of 
the  time  which  was  politically  in- 
tended by  the  said  act,  by  reason 
that  ambiguity  and  question  have 
risen  and  been  made,  whether  the 
rating  of  all  manner  [of]  artificers, 
workmen,  workwomen,  his  and 
their  wages,  other  than  such  as  by 
some  statute  and  law  have  been 
rated,  or  else  such  as  did  work 
about  husbandry  should  or  might 
be  rated  by  the  said  law,  foras- 
much as  the  said  law  has  been 
found  beneficial  for  the  common- 
wealth ;  It  is  enacted  (by  sect.  3), 
that  the  said  statute,  and  the  autho- 
rity by  the  same  statute  given  to 


2e2 


any  person  or  persons  for  assess- 
ing and  rating  of  wages,  and  the 
authority  to  them  in  the  said  act . 
committed,  shall  be  expounded 
and  construed,  and  shall  by  force 
of  this  act  give  authority  to  all  per- 
sons having  any  such  authority  to 
rate  wages  of  any  labourers,  weav- 
ers, spinsters,  and  workmen  or 
workwomen,  whatsoever,  either 
working  by  the  day,  week,  month, 
year,  or  taking  any  work  at  any 
person  or  petsons  hand  whatso- 
ever, to  be  done  in  great,  or  other- 
wise. 

(a)  8  East,  113. 

(6)  Bole  V.  Horton,  Vaugh.  373. 
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LrTTLEDALE,  J. — ^This  rule  ongbt  to  be  discharged.  I 
do  not  enter  into  the  questicm  whether  the  defendant  knew 
that  Richardi  was  named  in  the  warrant,  or  whether  the 
warrant  against  the  plaintiff  was  suffici6nt.  The  ezpresr 
sion  '^  labourers  employed  in  any  other  manner//  does  not 
apply  to  such  a  case  as  this.  The  labourer  must  be  em- 
ployed in  some  description  of  work  in  which  the  justices 
may  fix  the  rate.  This  was  quite  out  of  their  proTince.  If 
the  property  was  valuable  it  might  be  necessary  that  he 
should  employ  other  people  under  him.  He  might  be 
entitled  to  one  or  two  guineas  a  day. 

Rule  discharged  (a). 

(a)  And  see  Wilson  r.  Welleryi  Bro.  &  Biogh.  57 ;  poc/. 


John  Jones  v.  Tanner,  executor  of  Benjamin  Jones, 

Assumpsit    Assumpsit.     First  count,  for  money  lent  by  the  plain^ 
the  amount  of  tiff  to  the  testator.    Second  count,  for  money  paid  by  the 

the  plainUfTs    plaintiff  to  the  use  of  the  testator.      Third  count,  for 

distributive 

share  of  the      money  had  and  received  by  the  testator  to  the  use  of  the 

ofMintesS^  plaintiff.     Fourth  count,  upon  an  account  stated  between 

admitted  by     the  plaintiff  and  the  testator.     In  these  four  counts,  the 

trator  "tobe     P^^^^mises  were  laid  as  made  by  the  testator.  The  fifth  count 

in  his  hands,     was  for  money  lent  to,  and  paid,  laid  out,  and  expended  for 

will  not  lie '      ^^^  ^^^  ^^  ^^^  testator,  and  money  had  and  received  by  the 

against  the       testator  to  the  use  of  the  plaintiff,  and  upon  an  account 

executor  of  t         ,  .     .  n^        i     ,  i      . 

such  adminis-  Stated  between  the  plaintiff  and  the  testator,  laymg  the 

admuls?OT'^"*  promise  by  defendant  as  executor.     Sixth  count,  on  an 

made  by  the     account  Stated  by  the  defendant,  of  money  owing  by  him 

as  executor.     Plea — first,  non-assumpsit;    secondly,  to 

the  1st,  2d,  3d,  and  4th  counts,  a  set-off  for  money  due 

from  the  plaintiff  to  the  testator ;  and  thirdly,  to  the  same 

counts,  testator  non  assumpsit  infra  sex  annos»    At  the 
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trial  at  the  last  Bridgewater  assizes,  before  Burraugh,  J.i^), 
it  appeared,  that  WilUa'n  Jtmeai,  the  father  of  the  plain- 
tiff, and  of  the  testator,  having  died  intestate,  the  testator 
possessed  himself  of  his  personal  property,  either  as  ad- 
ministrator to  his  father,  or  as  executor  de  ton  tort.  The 
testator  died  in  July,  1816.(6).  It  was  stated,  that  this 
action  was  brought  to  recover  79/.  and  upwaids,  in  respect 
of  moneys  which  the  testator  had  held  as  the  plaintiflPs 
distribntive  share  of.  their  father's  property..  It  appeared 
that  after  the  death  of  the  testator,  the  plaintiff's  sister 
applied  to  the  defendant  for  70/.  due  to  the  pkdntiff  on 
her  father's  account. .  The  defendant  said  it  was  the 
plaintiff's  right,  and  he  should  be  paid;  and  he  furnished 
the  following  account ; 

"  The  net  amount  of  Mr.  W.  Jones's  effects,  after  de- 
ducting debts  and  other  ezpeases,  is  as  under : — 

Gross  amouht         640    3     1 

Deduct  debts,  8cc.  221  12    6| 

£418  10    7i 

*  Net    amount  to  be   divided 

among  five        .        .        .  6)418  10  7i 

83  14  H  each  share. 


Namely— To  B.  Jones    .     .  83  14  li 

To  John  Jones      .  83  14  li(c) 
To  Anne  Cantle      83  14  H 
To  Sarah  Denman  83  14  H 
To  Jane  Perry     .  83  14  1^ 

£418  10  7f' 

(a)  Counsel  for  the  plaintiff^  ceeded.  The  defendant  having 
WUdCf  Seijt.  and  Bayly ;  for  the  obtained  a  new  trial  upon  the 
defendant,  C.  J.  WilUam.zad  second  point,  the  question  upon 
Carter.  ^^^  statute  became  immaterial. 

(b)  This  date  is  given  from  the  (c)  Tliis  sum  was  reduced  to 
learned  Judge's  report,  upon  which  73<.  19s.  iOid,  by  an  admitted  seW 
the  judgment  of  the  Court  pro-     off. 


CASES    IN    THE    KING  S   BENCH, 

A  servant  of  the  testator's  stated  that  the  plaintiff  con- 
ducted the  testator's  business  for  him ;  and  that  being 
together  about  six  weeks  before  the  testator's  deaths  the 
testator  said  there  was  not  work  enough  done,  upon  which 
the  plaintiff  said,  ''  If  you'll  pay  me  the  200/.  thee  hast 
had  of  me  " — ^to  which  the  defendant  said,  ''  IVe  had 
thy,200/.,  but  I've  maintained  thee  all  the  while."  Upon 
this  evidence,  it  was  objected  on  the  part  c£  the  de- 
fendant, first,,  that  there  was  no  sufficient  admission 
to  take  the  case  out, of  the  statute  as  to  the  200/. (a); 
md,  secondly,  that  the. action  could  not  be  sustained 
upon  the  promise,  and  the  account  famished  by  the  de- 
fendant^ inasmuch  as  no  action  would  have  lain  against 
the  testator  in  his  own  right,  for  any  portion  of  the  pro- 
duce, of  the  estate  of  William  Jones,  the  fiither ;  and  that 
if  the  testator  could  not  have  been  sued  in  his  own  right, 
no  action  would  lie  against  his  executor.  The  learned 
Judge  overruled  both  objections,  giving  leave  to  move  upon 
the  first  point ;  but  he  refused  to  reserve  the  second ;  and 
the  Jury  found  a  verdict  for  the  plaintiff,  damages  290/. 

C.  F,  WilUams  having  obtained  a  rule  to  shew  cause 
why  a  nonsuit  should  not  be  entered,  or  a  new  trial  bad, 

Erskine  and  Bayly  shewed  cause.  No  leave  was 
granted  as  to  the  73/.,  therefore  there  can  be  no  nonsuit, 
as  the  first  objection  goes  only  to  part  of  the  damages 
found  by  the  jury.  If  Benjamin  Jones  made  such  a  con- 
tract as  would  render  him  personally  .liable,  the  action  is 
maintainable  against  his  executor.  \^Bayky,  J.  The  pro- 
mise was  made  by  the  defendant,  not  by  Benjamin  Jones, 
this  acknowledgment  ought  only  to  bind  himself.]  Ben- 
jamin Jones  had  obtained  possession  of  his  father's  goods, 
and  this  the  defendant  admits.     ^Holroyd,  J.    Does  the 

{a)  The  objection  as  to  the  date  died  in  1826.    The  struggle  was 

of  this  recognition  was  not  taken,  not  on  the  date,  but  on  the  form. 

At  the  trial,  it  appeared  that  the  of  the  acknowledgment, 
testator  made  his  will  in  1822,  and 
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executor  of  an  executor  dt  ton  tort,  represent  the  first        ^^^7^- 
testator  ?     Bayley^  J.   You  don't  sue  as  representative  of       j^^ 
William  Jones.     Littkdale^  J.  There  is  no  count  charging  v. 

•the  defendant  with  having  money.  Holroyd,  J.  Benja^ 
Mil  Jones  received  the  effects  of  his  father^  not  for  any 
particular  party].  As  agamst  thedefendant  who  makes  the 
promise^  it  must  be  taken  that  Benjamin  Jones  received  the 
money  to  the  use  of  the  plaintiff.  In  Deeks  v.  Strutt{a),it 
was  held,  that  no  action  at  law  ties  for  a  legacy  upon  an 
implied  promise  from  the  executor.  And  Grose,  J.  relied 
upon  the  circumstance  of  there  being  no  express  promise 
in  that  case.  Here,  an  express  promise  was  proved.  They 
also  referred  to  Gorton  v.  Dyson  (A).  [Bayley,  J.  There 
the  defendant  was  a  depositary,  and  did  not  hold  as  an 
executor.  If  fin  executor  were  to  write  to  a  legatee,  "  I 
will  hold  the  money  to  your  use,  and  aUow  you  interest,'^ 
he  would  make  himself  personally  liable.  lAttledale,  3* 
In  a  case  before  me  in  Sussex,  a  brother  appeared  to  have 
told  his  brothers  and  sisters  that  he  would  hold  the  money 
which  he  had  received  as  executor,  and  would  pay  them 
interest;  upon  which  I  held,  that  he  was  personally 
liable.  Bayley,  J.  The  account  does  not  shew  that  the 
money  had  ever  been  in  Benjamin  Jones*s  hands].  In 
Powell  V.  Graham  (c),  the  com*t  of  Common  Pleas  held, 
that  in  an  action  against  an  executor,  on  an  account  stated 
of  money  due  fiom  him  in  his  representative  capacity,  he 
was  personally  liable.  Deeks  v.  Strutt  merely  decided  that 
where  there  is  no  express  promise,  a  promise  will  not  be 
inferred.  [Bayletf,  J.  This  inconvenience  anight  arise. 
There  might  be  a  claim  upon  William  Joneis  estate. 
Would  an  action  lie  against  an  executor  to  pay  a  distribu- 
tive share  upon  an  express  promise  ?]  In  Atkins  v.  Hill(d) 
it  was  held,  that  assumpsit  lies  upon  a  promise  by  an  exe- 

{a)  5  T.  R.  690.  Digest,  24  edit.  194,  356. 

(6)  1  Brod.  &  Biogh.  219 ;  and  (c)  7  Taunt.  580  ^  and  see  1  3. 

see  3  J.  B.  Moore,  558  -,  Gow's  B.  Moore,  305,  S.  C. 

N.  P.  Cases,  78 ;  Manning,  N.  P.  {d)  Cowp.  284. 
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cutor  to  pay  a  legacy  in  oonsideration  of  afisets.    There  an 
express'promise  was  proved ;  and  where  an  express  promise 
is  proved,  the  executor  must  be  taken  to  have  assets  (a). 
[Holroyd,i.  Was  there  any  debt  from  JBeii;aiiitii  Jones  be- 
fore this  account  was  delivered,  even  supposing  that  an  ex- 
presspromise  would  support  an  action?  Was  what  Benfamin 
Jones  received  a  debt  ?     Bayltjif  J.  By  22  and  23  Car.  2, 
c»  19|  no  distribution  is  to  be  made  before  the  end  of  the 
year.    The  remedy  must  be  in  a  court  where  a  bond  caai 
be  taken  as  directed  by  the  statute.    The  personal  repre- 
sentative of  WUliatn  ^Jones  is  the  party  who^  ot^ht  to 
make  distribution  and  take  the  bond]«    The  express  jpitH 
mise  admits  that  the  plaintiff  was  entitled  to  receive  the 
moneyi  and  also  that  the  state  of  the  assets  was  sudi, 
that  no  bond  would  be  necessary.    The  title  to  the  73/. 
may  be  also  maintained  upon  the  last  count  of  the  decla* 
ration.     IBayley,  J.    Are  there  not  decided  cases  that  an 
action  will  not  lie  against  an  executor  to  charge  him  per- 
sonally without  a  second  consideration  ?]    The  defendant 
here  must  be  taken  to  have  admitted  that  there  was 
nothing  to  settle  in  the  Ecclesiastical  Court.    He  admits 
that  he  has  money,  and  that  is  a  good  moral  consideration. 
[Baylejff  J.     If  so,  you  should  have  sued  the  defendant 
personally.    The  assets  of  the  testator  ought  not  to  be 
bound  by  such  a  promise].    There  was  k  good  moral  con- 
sideration as  against  the  testator ;  and  the  defendant  acting 
for  him,  had  a  right  so  to  promise  as  to  bind  the  assets. 
Then  as  to  the  200/.     IBayley,  J.  If  it  had  been  1826, 
instead  of  1816  (i),  when  the  testator  died,  that  point 
would  have  been  open  to  you.] 

Baylby,  J. — This  is  one  of  the  most  singular  actions  I 
have  ever  known  brought.  An  action  is  not  to  be  brought 
here  for  a  distributive  share.  It  is  not  a  common  law 
right,  but  is  given  by  statute,  sub  modo.      The  party 

(a)  Vide  Reech  v.  Kennegalf  1      210  b.  n. 
Vez.  sen.  126;    1  Wms.  Saund.         (6)  Vide  anie,  422  (fl^. 
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intitled  must  go  into  an  acoount,  and  give  bond.     The 

right  is  against  the  personal  representative  of  the  original       Xvbs 

testator  or  intestate.    You  are  suine  at  law  for  that  which  ^' 

Tanmzr 
is  not  recoverable  at  law.    You  sue  the  defendant  for  that 

which  did  not  charge  his  testator.    The  only  act  done  by 

any  one,  is  done  by  the  defendant,  and  you  sue  him  as  the 

representative  of  Beffjamin  Jone^    There  was  no  consi-^ 

deration  for  the  promise.    The  action  is  misconceived  in 

both  respects. 

HoLROYi),  J. — An  action  will  not  lie  for  a  distributive 
share. 

LiTTLBBALEi  J. — The  Statute  shews  that  an  action  will 
not  lie  for  a  distributive  share;  nor  will  an  action  lie  upon 
an  express  promise  without  a  new  consideration.  Such 
an  action  was  never  thought  of  till  those  cases  in  Cawper. 

Bayley^  J. — ^A  mere  promise  will  not  sustain  an 
action  (a). 

Erskiru. — ^There  was  no  leave  to  move,  as  to  the 
73/.  (6). 

Bay  LEY,  J. — Then  have  we  the  power  of  directing  a  non- 
suit to  be  entered  ?  It  has  a  different  effect  as  to  costs^ 

Rule  absolute  for  a  new  trial  (c). 

(a)  As  to  the  doctrine  concern-  19f.  iO^d,  was  not  insisted  on ; 

iiig  nudum  pactum^   see  Rann  r.  but  the  plaintiff  obtained   a  ver- 

Hughes,  7  T.  R.  350,  n ;  4  Bro.  diet  upon  new  evidence,  as  to  the  • 

P.  C.  2d  edition,  27;    Hawkes  v.  residue  of  his  demand.    (Counsel 

SamnderSf  Cowp.  289  i     1   Wms.  for  the  plaintiff,  Wilde,  Serjt.  and 

Saund.  211,n. ;    Brawny.  Marshy  Bayly*,    for  the  defendant,  C.  JP. 

Gilb.  Rep.  1 54 ;    WatldM^t  case,  Wdlianu  and  Manning,  In  Easter 

Hil.  3  H.  6,  fo.36,  pi.  33.  Term,  1828,  a  rule  nisi  was  ob- 

{b)  Ante,  422.  tained  to  set  this  verdict  aside  on 

(c)  On  the  second  trial  (Taunton  the  ground  of  surprise. 
Spring  Assizes,  1828),  the   73/. 
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1827. 

The  King  v.  the  Inhabitants  of  Herstmonceux. 

The  taking     1  WO  justices,  by  their  order,  removed  James  Start,  Su- 

at  20^pihieas    ^^^^ah  his  wife,  and  their  three  children,  from  the  parish 

a  year,  the       of  All  Saints,  in  the  town  and  port  of  Hastings,  to  the 

w^kiy,  but"    parish  of  Herstmonceux,  both  in  the  county  of  Sussex :  and 

either  party,     ^g  Sessions,  on  appeal,  quashed  the  order  as  to  one  of 

to  be  at  liber-  ^  rr      ^   ^ 

tytoffive  three  the  children,  she  being  illegitimate,  and  confirmed  it  as 

SSI^any'li^^^^^^^  ^  *®  ^*®''  paupers,  subject  to  the  opinion  of  this  Court, 

ter  day,  is  a      upon  the  following  case : 

within  c^Gm.       ^^  *^®  20th  December,  1827,  the  pauper,  James  Start, 

4,  c.  57.  being  then  settled  in  Hertmonceux,  agreed  with  John  fos-- 

ter,  to  take  a  houde  in  the  parish  of  All  Saints,  Hastings, 
at  twenty  guineas  a  year,  the  rent  to  be  paid  weekly,  and 
either  party  to  be  at  Uberty  to  give  three  months'  notice 
from  any  quarter  day,  and  at  the  expiration  thereof,  to 
determine  the  tenancy.  The  pauper  continued  a  year  in 
the  occupation  of  the  premises,  and  paid  a  frill  year's 
rent. 

Long  and  Capron,  in  support  of  the  order  of  Sessions. 
The  question  in  this  case  is,  whether  the  pauper  acquired 
a  settlement  in  the  parish  of  Hertsmonceux,  by  the  renting 
of  a  tenement,  pursuant  to  the  requisites  of  the  statute*  6 
Geo.  4,  c.  57.  (a).    The  Sessions  have  decided  that  he 

(a)  Which  came  into  operation  in  such  parish  or  township,  at  and 

the  22d  June,  1825,  and  which  for  the  sum  of  10/.  a  year,  at  the 

enacts,  "  that  no  person  shall  ac-  least,  for  the  term  of  one  whole 

quire  a  settlement  in  any  parish  or  year ;  nor  unless  such  house  or 

township  maintaining  its  own  poor,  building,  or  land,  shall  be  occu- 

by  or  by  reason  of  settling  upon,  pied  under  such  yearly  hiring,  and 

renting,  or  paying  parochial  rates  the    rent  for    the   same,    to   the 

for  any  tenement,  not  being  his  amount  of  10/.,  actually  paid,  for 

or  her  own  property,  unless  such  {he  term  of  one  whole  year  at  the 

tenement  shall  consist  of  a  sepa-  least,    provided    always    that    it 

rate  and  distinct  dwelling-house  or  shall  not  be  necessary  to  prove  the 

building,  or  of  land,  or  of  both,  actual  value  of  such  tenement/' 
bond  Jide  rented  by  such  person, 
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did  not,  and  it  is  confidently  submitted  that  their  decision 
is  right.  The  act  requires  a  hon&fide  renting,  at  10/.  a  TheKiNo 
year ;  which  the  facts  stated  in  this  case  entirely  fail  to  ^- 
ahew.  The  tenancy  created  might  endure  for  a  year,  but  ceux. 
there  was  nothing  in  the  agreement  making  it  binding 
upon  either  party  that  it  should  be  so.  [Baylejf,  J.  But 
ijb  did  endure  for  a  year,  in  point  of  fact ;  and,  then,  is 
not  the  statute  satisfied  ?  Whef  e  there  is  a  general  hiring, 
at  weekly  wages,  with  an  agreement  for  a  month's  warn- 
ing, and  a  year's  service  is  performed,  that  is  a  yearly 
hiring,  (a).  Is  not  that  an  analogous  case  with  the  present?] 
Such  a  contract  would,  doubtless,  be  considered,  by  cou"* 
strvction  of  law,  a  contract  for  a  year ;  but  it  is  submitted, 
that  the  cases  are  very  distinguishable.  As  the  rent,  here, 
was  to  be  paid  weekly,  the  statement  that  the  house  was 
taken  '^  at  20  guineas  a  year,"  can  only  mean  that  the 
house  was  taken  at  the  rate  of  20  guineas  a  year,  that  is, 
at  so  much  a  week  as  would,  at  the  end  of  a  year,  amount 
to  20  guineas.  There  was,  therefore,  no  yearly  rent  here, 
which  the  statute  clearly  requires.  •  Neither  was  there  a 
taking  for  the  term  of  a  year.  Either  party  might  have 
determined  the  tenancy  at  the  end  of  six  months ;  but  the 
taking  required  by  the  statute  is  an  unconditional  one : 
one  that  it  is  not  possible  for  the  tenant  to  determine, 
before  the  end  of  a  year.  All  the  statutes  upon  this  sub- 
ject,, shew  the  n^eaning  of  the  Legislature  to  have  been, 
that  the  party  claiming  a  settlement  by  renting  a  tenement, 
shall  have  come  into  the  parish,  intending  to  be  a  perma- 
nent resident  there.  Thus,  the  preamble  of  the  13  and  14 
Car.  2,  c.  12,  staftes,  that  **  poor  people  are  not  restrained 
from  going  from  one  parish  to  another,  and  therefore  do 

(a)   It  has   b^n  held,  that  a  197.     There    was,  however,   no 

hiring  fir  an  indefinite  period^  at  agreement  for  a  month's  warning 

six  shillings  a  week  for  the  winter,  in  that  case,  though  the  pauper 

and  nine  shillings  a  week  for  the  once  gave  a  month's  notice  of  his 

summer,   is  not  a  yearly  hiring,  intention  to  quit,  which  was  not 

Reie  V.  Warminster,  9  D.  &  R.  70 ;  acted  upon. 
6B.&C.  76;    4D.&R.  M.  C. 
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endeavour  to  settle  themselves  in  those  parishes  where 

The  Kino     there  is  the  best  stock,  the  largest  commons  or  wastes  to 

V-  build  cottages,  and  the  most  woods  to  bum  and  destroy; 

cEux.   "    ^^^  when  they  have  consumed  it,  then  to  another  parish, 

and  at  last  become  rogues  and  vagabonds,^'  8cc. ;  and  the 

subsequent  statutes  of  59  Geo.  3,  c.  50,  and  6  Geo.  4, 

c.  57,  are  in  the  same  spirit,  and  lay  down,  both  of  them, 

one  and  the  same  rule,  namely,  that  the  tenement  shall  be 

hifed  for  a  year,  at  a  yearly  rent,  and  be  occupied,  and 

the  rent  paid,  for  a  year  also.   Here  that  rule  has  not  been 

complied  with — ^the  house  was  not  hired  for  a  year,  nor 

was  the  rent  yearly ;  and  the  fact  of  the  house  having 

been  occupied  for  a  year,  and  rent  for  a  year  paid,  will  not 

cure  the  defect  in  the  original  agreement. 

Bolland,  contrd.  It  is  impossible,  by  any  operation  of 
figures,  to  divide  the  sum  of  twenty  guineas  into  aliquot 
parts,  so  as  to  make  equal  weekly  payments  of  it  (a) ;  a 
fact  which  shews  most  clearly,  that  a  yearly,  and  not  a 
weekly  tenancy,  was  contemplated  by  these  parties.  The 
act  contains  three  requisites  for  the  acquiring  a  settlement 
by  renting  a  tenement — ^first,  that  the  tenement  shall  be 
rented  at  10/.  a  year,  at  least,  for  the  term  of  a  year ; 
secondly,  that  it  shall  be  occupied  for  a  year,  under  such 
yearly  hiring ;  and  thirdly,  that  rent,  for  a  year,  shall  be 
actually  paid.  All  these  have  been  complied  with  in  the 
present  case,  for  there  is  nothing  in  the  statute  requiring 
that  the  terms  of  the  contract  shall  be  such  as  to  invest 
the  tenant,  from  the  moment  of  making  the  contract,  with 
a  perfect  right  to  a  settlement.  The  plain  intention  of 
these  parties  was  to  create  a  yearly  tenancy,  defeasible 
indeed;  but  which  has  not  been  defeated.  The  pauper 
was  tenant  of  the  house  for  a  year,  at  the  yearly  rent  of 
twenty  guineas ;  he  has  occupied  the  house  during  a  year 

(a)  20  guineas,  divided  by  52,      OTer— divided  by   365,  vriU  give 
will  give  85.  0|,  aod  36  farthiDgs      U.  id.  I,  and  85  farthiogs  over. 
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and  paidieat  for  a  year :  conaeqaently  he  has  eatisfied  all        1B27. 
the  requisites  of  the  law,  and  has  acquired  a  settlement         j^  i^^y^ 


Cur.  adv.  vult* 

The  judgment  of  the  Court  was  now  delivered  by 
Bayley,  J. — The  pauper  being  settled  in  Herst- 
monqeux,  took  a  tenement  in  Hastings  at  21/.  a  year. 
He  clearly  acquired  a  settlement  in  Hastings,  provided  this 
was  a  renting  fon  a  whole  year,  within  6  Geo,  4,  cap.  67, 
which  requires  that  the  tenement  be  bonajide  rented  for 
the  term  of  one  year.  This  statute  repeals  69  Geo.  3, 
cap.  60.  There  is  nothing  in  the  preamble  of  6  Geo.,  4, 
which  shews  that  it  was  then  in  the  contemplation  of  the 
l^slature  to  require  more  than  what  would  constitute  a 
tenancy  for  a  year.  The  recital-  in  the  6th  Geo.  4,  is 
''  Whereas  the  settlement  of  the  poor  has  been  made  in 
some  instances  to  depend  upon  the  annual  value  of  tene- 
ments which  they  may  have  rented^  or  upon  the  value  of 
tenements,  in  virtue  of  which  they  have  paid  parochial 
rates.  And  whereas  the  ascertaining  such  value  in  such 
cases  has  given  rise  to  very  expensive  litigation,  and 
whereas  doubts  have  been  entertained  whether  an  act 
made  in  the  69th  year  of  King  George  3,  entitled  ^*  An 
act  to  amend  the  laws  respecting  the  settlement  of  the 
poor,  as  far  as  regards  renting  tenements, 'V  has  been  ef- 
fectual for  the  purpose  of  altering  the  law  in  respect  of  the 
necessity  of  proving  the  annual  value  of  tenements  so 
rented  :  and  it  is  expedient  that  further  provision  be  made 
relative  thereto."  Here  we  find  no  recital  of  any  incon- 
venience having  arisen  where  the  tenancy  was  originally 
defeasible  at  certain  periods.  There  is  nothing  in  the  act 
to  shew  that  by  the  term ''  one  whole  year,"  any  thing  more 
was  meant  than  what  the  law  considers  to  be  a  tenancy 
for  a  year.  The  question  in  this  case  will  therefore  be, 
whether  this  was  a  tenancy  for  a  year ;  and  I  cannot  enter- 
tain any  degree  of  doubt  but  that  this  is  primd  facie  a 


V. 

Herstmon- 

CEUX. 
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yearly  tenancy.    The  legal  effect  of  this  agreement  was  to 
The  King     create  a  tenancy  from  year  to  year,  with  a  proviso  for  deter- 
V.  mining  that  tenancy  at  an  earlier  period.  Upon  principle  as 

"^^E^jx!*^"  well  as  apo»  authority,  the  legal  estate  was  vested  in  the 
pauper,  subject  to  being  defeated.  In  the  case  of  all  defea- 
sible estates,  the  legal  estate  passes  in  the  first  instance. 
A  lease  for  twenty-one  years  is  frequently  made  deter- 
minable at  the  expiration  of  seven  or  fourteen  years ;  yet 
it  is  not  the  less  a  lease  for  twenty  one  years  in  law, 
though  it  may  de  defeated  by  matter  ex  post  facto  (a).  So 
where  theJease  contains  a  proviso  for  cesser  of  the  term, 
upon  non  payment  of  rent,  or  non  performance  of  cove- 
nants. In  Co.  Lit.  42  a,  (6),  several  cases  are  put  of 
defeasible  life  estates.  Lord  Coke  there  says,  ''  If  a  man 
grant  an  estate  to  a  woman,  dum  solafuerit,  or  durante  vi» 
duitate,  or  quamdiu  se  bene  gesserit,  or  to  a  man  and  a 
woman  during  coverture,  or  as  long  as  the  grantee  dwell 
in  such  a  house,  or  so  long  as  he  pay  40/.,  &c.,  or  until 
the  grantee  be  promoted  to  a  benefice,  or  for  any  like  un- 
^  certain  time ;  which  time,  as  Bracton  saith,  is  tempos 
indeterminatum.    In  all  these  cases,   if  it  be  of  lands  or 

(a)  So  e  conveno  in  Birch  y,  this  holding  on  must  be  taken  to  be 
Wrightf  1  T.  R.  380,  Mr.  J.  Bui-  an  agreement  to  the  original  con- 
ler  says, ''  if  a  tenant  from  year  to  tract  and  execution  of  it ;  and  the 
.  year  holds  for  four  or  five  years,  first  contract  was  from  year  to  year; 
either  he  or  his  landlord,  at  the  2ndly,  the  third  year  is  not  in  the 
expiration  of  that  time,  may  de.  nature  of  a  distinct  interest,  be^ 
dare  on  the  demise  as  having  been  cause  it  arises  from  the  same  eze- 
made  for  such  a  number  of  years,  cutory  contract,  and  therefore,  the 
So  it  is  expressly  laid  down  by  the  lessor  may  distrain  the  third  year 
Court  in  Legg  v.  Strudwick^  Salk.  for  the  rent  of  the  second;  and 
414."  This  dictum  Was  cited  and  such  an  executory  contract  as  this 
recognized  by  OaseUCf  J.,  in  Lip-  is  not  void  by  the  statute  of  (rands, 
pincott,  Bart.  v.  Yard,  Taunton  though  it  be  for  more  than  three 
Spring  Assizes,  1828.  The  words  of  years,  because  there  is  hereby  no 
Salkeld,  however,'  are,  "  et  per  cw-  term  for  above  two  years  ever  sub- 
Ham,  it  was  held,  first,  that  after  sisting  at  the  same  time;  and  there 
the  two  years,  the  lessor  or  lessee  can  be  no  fraud  to  a  purchaser, 
might  determine ;  but  if  the  lessee  for  the  utmost  interest  that  can  be 
held  on,  he  was  not  then  tenant  at  to  bind  him,  can  be  only  one  year." 
wiUf  but  for  a  year  certain;   for  (Jb)  1  Tho.  Co.  litt.  621. 
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teaemeDtSy  the  lessee  hath  in  judgment  of  law  an  estate        1827. 
for  life,    determinable,   if  livery  be  made ;  and  if  it  be  of     f^^  j^^^^ 
rents,  advowsons,  or  any  other  thing  that  lies  in  grant,  v. 

he  hath  a  like  estate  for  life  by  the  delivery  of  the  deed ;        ceux* 
and  in  court  or  pleading  he  shall  allege  the  lease,  and  con- 
clude, that  by  force  thereof,  he  was  seised,  generally,  for 
term  of  his  life"  (a). 

Order  of  Sessions  quashed  (A). 

(a)  And  see  PrestOD  on  Estates,  fore  Michaelmas   term,  ante  95, 

405.  confirming  the  opinion  then  pro- 

(6)  His  Lordship  afterwards  re-  nounced,  hy   a  reference  to  the 

delivered    the   judgment    of  the  above  decision  in  Rex  v.   Herst^ 

Court,  in  Rex  v.  Sandhuntf  which  moneeux* 
had  been  given  at  the  sittings  be- 


The  King  v.  the  Inhabitants  of  Bbington. 

JL  WO  Justices,  by  their  order,  dated  20th  May,  1826,  re-      The  wife  of 

moved  "  Mama  Chambers,  the  wife  of  Edward  Chambers,  ^  P««o°^7»^o 

-'   was  legally 

then  a  convict  at  Van  Diemen's  Land,  and  their  daughter,  settled  in  A., 

Marif  Elliott/'  from  the  parish  of  Brington  to  the  parish  transported 

of  Badby,  both  in  the  county  of  Northampton ;  and  the  convict,  went 

sessions,  on  appeal,   quashed  the  order,  subject  to  the  sided  there 

opinion  of  this  court,  upon  the  following  case.  ?P®"  ?*}  ^}^^^ 

,   .      xi„.  .  .,         .  ^  .  .  ,    ,    m  which  she 

John  Elhottf  in  consideration  of  a  mamage  intended  was  jointly  in- 
between  himself  and  Mary  Thornton,   by  indentures  of  {fe7g\3^e^^* 
lease  and  release  and  settlement,  of  the  6th  and  7th  Ja-  under  their 
nuary,  1772,  did  grant  and  release  a  messuage  in  Little  n^©  settle^" 
Brington,  and  about  20  acres  of  land,  to  trustees,  to  ment:— Held, 
the  uses  therein  mentioned,  viz.  to  the  use  of  himself  residing  upon 

till  the  marriage,    remainder   to    himself  for   life,   re-  *«^ouw,and 

.  ^^  '  .  irremovable. 

mainder  to  trustees  to  support  contingent  remamders,  re-  The  sessions 


ed  an  order  of  removal  both  as  to  such  woman  and  a  child  who  accompanied 
Held,  that  they  thereby  virtually  declared  the  child  to  be  within  the  age  of  nurtu 
irremovable  from  the  mother,  and  that' the  Court  might  presume  the  hQi  to  be  so, 
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mamder  to  thexue  of  the  said  Mary  ThorfUon  for  life,  in 
The  King      ^^^  of  jointure,  remainder  to  trustees,  their  executors,  8ic., 
»•  for  500  years  from  the  decease  of  the  survivor  of  the  said 

John  Elliott  and  Mary  Thornton,  subject  to  the  trusts 
thereinafter  declared,  and  after  the  expiration  of  the  said 
500  years,  and  subject  thereto,  remainder  to  the  use  of 
the  first  son  of  the  body  of  the  said  John  Elliott,  on  the 
body  of  the  said  Maty,  lav^fully  to  be  begotten,  and  the 
heirs  of  such  first  son  lawfully  issuing,  remainder  to  the 
use  of  the  second,  and  all  and  every  other^  the  son  and 
sons  of  the  body  of  the  said  John  Elliott  on  the  body  of  the 
said  Mary,  lawfully  to  be  begotten  successively,  according 
to  seniority  of  age  and  priority  of  birth,  and  the  heirs  of  his 
and  their  body  and  bodies  lawfully  issuing ;  the  elder  of 
such  son  and  sons,  and  the  heirs  of  his  and  their  body  or 
bodies,  to  be  preferred ;  remainder  to  the  use  of  all  and 
every  daughter  and  daughters  of  the  said  John  Elliott,  on 
the  body  of  the  said  Mary  lawfully  to  be  begotten,  and 
the  heirs  of  the  body  and  bodies  of  all  and  every  such 
daughter  and  daughters  lawfully  issuing,  the  said 
daughter  and  daughters,  if  more  than  oim,  to  take  as 
tenants  in  common :  and  for  want  of  such  issue,  to  the  use 
of  the  said  John  Elliott,  his  heirs  and  assigns  for  ever. 
The  marriage  took  effect,  and  there  was  issue,  four  sons 
and  eight  daughters,  all  of  whom  died  vdthout  issue,  in 
the  lifetime  of  their  mother,  except  four  daughters,  viz. 
Elizabeth,  Alice,  Maria,  and  Sophia,  who  survived  her. 
Maria,  the  pauper,  intermarried  with,  and  is  now  the  wife 
of,  Edward  Chambers,  whose  legal  settlement  is  now  in 
the  parish  of  Badby,  where  she  was  living  until  Fiebmary 
1826,  (her  husband  being  at  that  time,  and  continuing  at 
the  date  of  the  order  of  removal,  absent  from  England), 
when  she  went  to  Brington,  the  parish  in  which  the  pro* 
perty  lies,  to  her  sister,  who  lives  in  the  house  mentioned 
in  the  settlement,  and  resided  there  thirteen  weeks,  until 
she  was  removed  to  Badby. 
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Holbechj  m  support  of  the  order  of  Sessions.    The  only         i  B37. 
question  in  this  case  is,  whether,  under  the  circumstances     ThTxiNo 
stated,  the  pauper,  Maria  Chambers^  was,  or  was  not,  by  v. 

law  removable.  It  may  be  assumed,  for  it  will  hardly 
be  denied,  that  as  one  of  the  four  surviving  daughters, 
she  had  a  legal  estate  in  the  house  and  land  in  Brington, 
u])der  her  mother's  marriage  settlement;  and  then  it  fol- 
lows»  that  she  was  living  upon  her  own  at  the  time  the 
order  of  removal  was  made,  and  was  by  law  irremovable. 
Rex  V.  Aythrop  Rooding  (a)  is  decisive  of  the  present 
case ;  for  it  was  there  held,  that  a  married  woman  cannot 
be  removed  from  the  estate  of  her  husband,  as  being  likely 
to  become  chai^eable ;  and  that  was  not  so  strong  a  case 
as  the  present;  for  there  the  husband  having  been  legally 
settled  at  White  Rooding,  went  away  and  left  his  wife ; 
whereupon  she  went  and  lived,  without  her  husband,  in  a 
copyhold  tenement  o/'Aer  husband^ s  own  at  Aythrop  Rood- 
ing: here,  the  husband  having  been  legally  settled  at 
Badby,  left  his  wife,  who  went  and  lived,  without  her 
husband,  upon  property  of  her  own  at  Brington.  So,  in 
Rex  V.  Marthy  (b),  it  was  held,  that  one  who  is  resident 
on  an  estate  granted  to  him  for  lives,  in  consideration  of 
two  guineas  fine,  and  one  shilling  rent,  cannot  be  removed 
therefrom,  though  actucdly  chargeable.  So,  in  Rex  v. 
Houghton-le-Spring  (c),  a  pauper  having  a  freehold  estate 
in  A.,  in  the  occupation  of  a  tenant  to  whom  he  had  let  it, 
was  deemed  to  gain  a  settlement  by  residing  thereon  forty 
days,  with  the  licence  ofhis  tenant,  for  the  purpose  of  making 
some  repairs ;  such  residence  being  considered  as  equiva- 
lent to  a  residence  in  any  other  part  of  the  parish.  This 
latter  case  is  a  decisive  answer  to  any  objection  that  may 
be  raised  to  the  nature  and  circumstances  of  the  pauper's 
residence  in  this  case.  It  may  be  admitted  that  she  resided 
in  the  character  of  a  visitor  to  her  sister ;  but  still  she 
resided  upon  her  own,  from  which  she  was  irremovable, 
and  that  residence  being  for  more  than  forty  days,  con- 
ferred upon  her  a  settlement. 

(a)  Burr.  S.  C.  412.        (6)  5  Eas*,  40.        (f)  1  East,  247. 
2  F 
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Dwdrris  and  Humfrey,  contrd.    The  pauper's  husband 
•Ph^  k7ro     ^^"  legally  settled  at  Badby  ;  so,  therefore,  was  the  pauper 
V*  herself.     But  it  is  said,  first,  that  she  was  irremovable 

from  Brington ;  and  secondly,  that  she  acquired  a  settle- 
ment of  her  own  in  that  parish*  Without  admitting  either 
of  those  propositions,  it  is  to  be  observed,  that  the  one  does 
not  necessarily  follow  from  the  other ;  the  pauper  might  be 
irremovable,  without  gaining  a  settlement;  for,  as  was  said 
by  Davisrm,  J.,  in  Rex  v.  Aythrop  Hooding,  (a),  *^  gaining 
a  settlement,  and  being  irremovable  from  a  place,  are  not 
convertible  terms."    Then,  here,  first,  it  is  quite  clear  that 
the  pauper  could  not  acquire  a  settlement  in  Brington,  be- 
cause she  was  a  married  woman;  and  secondly,  that  she 
was  removable,  because  she  was  not,  in  the  fiiir  sense  of 
the  word,  residing  upon  an  estate  of  her  own.   She  had  no 
estate  whatever  of  her  own  in  the  house  and  land ;  her 
interest,  whatever  it  might  have  been,  had  passed  to  her 
husband.    [Bayley,  J.  The  husband  and  wife  were  both 
seised  in  right  of  the  vnfe.    That  is  the  utmost  length  your 
argument  can^go.    It  cannot  be  said  that  the  husband  was 
seised  exclusively  in  right  of  his  wife  (A).    The  wife  had 
herself  a  legal  interest  in  the  premises.]    The  wife  had  no 
power  over  the  estate ;  she  had  no  present  interest  in  it, 
but  merely  an  interest  expectant  on  the  death  of  her  hus* 
band  :  and  an  expectant  interest  will  not  do.    In  Rex  v. 
Eatrington  (c),  it  was  held,  that  if  A.,  residing  on  a  cottage 
of  his  own,  grant  it  by  lease  and  release  to  B.  in  fee^  in  con- 
sideration of  36/.,  with  a  proviso  "  that  A.  shall  live  in,  and 
occupy  the  said  cottage,  with  the  appurtenances,  as  he 
has  heretofore  done,  for  life,"  B.  takes  only  a  remainder 
after  an  estate  for  life  in  A .,  and  therefore  has  notsuch  an  in- 
terest during  A.'s  life,  as  will  enable  him  to  gain  a  settlement 
by  a  residence  on  the  estate.   That  is  an  authority  for  saying 

(cf)  Burr.  S.  C.  41 4*  Dougl.ai  4^3^) ;  1  Wmi .  Saund. 

(6)  Catlm r.MUner,  2  Lutwyche,      235,  d. 
1422,  5;    Poiyblank  v.  Hawkins,         (c)  4  T.  R.  177. 
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that  the  paaper  ia  this  case  conld  not  acquire  a  settlecneDt. 
Neither  was  she  irremovable ;  Rex  v.  North  Weald  Ba$^ 
utt  (a).  There,  a  widow  entitled  to  dower,  which  was 
uoassigned,  upon  her  hnsbaod's  estate,  which  had  been 
mortgaged  by  him  for  1000  years,  after  recdving  her 
dower  up(m  one  half  year's  rent  from  the  mortgagee  in  pos- 
session, became  chargeable  to  the  parish  in  which  the 
property  was  situated,  before  she  had  resided  40  days : 
and  it  was  held,  that  as  the  dower  had  not  been  assigned^ 
she  had  not  such  an  interest  in  the  parish  as  to  render  her 
irremovable  from  what  could  be  called  her  own.  As  this 
pauper  can  never  acquire  a  settlement  at  Brington,  it 
would  be  a  great  hardship  on  that  parish  to  hold  her  irre« 
movable  from  it ;  because  the  consequence  may^  and  pro* 
bably  will,  be*  that  she  will  continue  there,  chargeable,  and 
a  burthen^  for  the  remainder  of  her  life.  Rex  v.  Aythrop 
Roodmg,  which  has  been  so  strongly  relied  on  by  the 
oth^  side,  though  it  certainly  resembles  the  present  case 
in  some  respects,  is  nevertheless  distinguishable  from  it  in 
others.  There^  the  pauper  was  not  actually  chargeable  at 
the  tine  of  her  removal,  as  she  was  here ;  and  Lord  Mans- 
field said,  ''she  cannot  be  removed  from  her  husband's 
property,  upon  being  only  likely  to  become  chargeable.  •' 
There,  the  Court  presumed  that  the  wife  went  into  the 
removing  parish  with  her  husband's  consent;  for  Denison, 
}.,  said,  ^*  this  woman's  going  thither  does  not  appear  to  be 
against  the  consent  of  her  husband  ;  it  is  rather  to  be  pre- 
sumed that  she  went  with  his  consent ;"  here,  it  is  impossi"- 
Ue  to  presume  the  husband's  consent,  for  the  case  finds 
that  he  had  been  absent  from  her  for  a  considerable  time 
before  she  went  to  Brington.  There,  the  property  belonged 
solely  and  exclusively  to  the  husband,  and  in  his  absence 
there  was  no  person  but  the  wife  who  had  any  interest  or 
duty  to  take  care  of  it ;  here  other  persons  were  interested 
in  the  estate,  and  one  of  them  was  actually  residing  upon 
it,  and  taking  charge  of  it.  At  all  events,  in  order  to 
(a)  4 D.  &  R.  276 ;  2  B.  «t  C  724  ;  JJ  D.  & R.  M.C.,  221. 
2f2 
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1827.  render  the  party  unremovable,  there  must  be  a  residenee/ 
Thfi  Kivo  ^  ^^  ^^S^^  import  of  that  word,  which  tibere  wae  aotin 
this  case.  The  law  requires  a  resideoof,  not  ia  the  ebamO' 
ter  of  visitor  ooly^  which  this  pauper  wa^t  but  ia  4he  cha- 
racter of  owner  of  the  estate.  [Bagky,  J;  The  pauper 
was  interested  in  the  property  jointly  with  her  sister^  and 
she  went  to  live  with  that  sister,  who  resided  in  the  very 
'house  mentioned  in  the  marrit^  settlement.]  But  she 
did  not  go  to  live  there  in  her  own  right;  she  went  there 
merely  as  the  visitor,  and  resided  there  merely  as  the  guest, 
of  her  sister,  without  any  view  of  enforcing  her  own  claim 
to  the  estate.  She  did  not  even  go  there  with  the  purpose 
of  residing  upon  the  estate;  that  which  the  law  req^uires, 
and  which  may  be  termed  the  animus  reiidendip  was  want- 
ing. The  case  of  Rex  v.  Ashton-^nder-Lyne  (a),  i»  some- 
what applicable  upon  this  point.  There,  the  pauper's  hus- 
band being  a  soldier,  deserted,  and  left  his  family^  in  the 
parish  of  S.,  and  the  wife,  during  his  absence,  took  a.house 
at  6/.  a  year  in  S.,  and  lived  in  it  with  her  family,  and 
also  took  another  house  at  five  guineas  a  ^ear,  and  put 
some  of  her  husband's  furniture  into  it,  intending  to 
remove  thither,  but  never  did  remove^  bat  underlet  il;  and 
during  the  time  she  held  both,  her  husband  came  to  see 
her,  and  remained  seven  weeks  concealed  in  the  house 
where  she  lived,  and  was  made  acquainted  with  h?r  hairing 
tak^n  the  two.  It  was  held,  that  the  husband  did  not 
acquire  a  settlement  by  that  residence.  And  why?  Upon 
the  ground  that  he  was  in  the  house,  not  animo  residemdif 
but  ammo  latitandi ;  for  the  purpose  of  concealing  himaslf 
from  danger,  not  for  the  purpose  of  ordinary  and  ostensible 
residence.  So  here,  the  pauper  was  in  the  house,  xu>t  am- 
mo residendit  but  animo  visitandi ;  merely  as  a  guast^  not  as 
a  resident.  [Bayleyj  J.  I  take  that  case  to  hav^  b^n 
decided  on  a  very  different  ground.  The.  house  was  taken 
by  the  wife,  independently,  and  without  this  knowledge  of, 
the  husband«    The  landlord  treated  with  her^  and  \^ev 

(a)  4  M.  &  S.  357. 
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only  r  he  fte?er  intended  to  make  the  hasband  his  tenant :  ^^'^- 
the  husband  never  was  tenant  of,  or  had  any  interest  in«  ^he  kiJig 
the  faonse ;  therefore  his  merely  inhabiting  it  for  a  particular 
purpose,  daring  a  particular  period^  conferred  no  settlement 
vpoa  him.  That  I  take  to  be  the  ground  of  the  decision 
in  that  case.]  If  the  Court  are  of  opinion  that  the  pauper 
went  to  Brington  for  the  purpose  of  residing  there  in  her 
own  right,  and  at  the  same  time  see,  as  they  must  do,  that 
she  concealed  that  purpose,  and  went  apparently  with  the 
▼iew  of  merdy  paying  a  visit  to  her  sister;  then  they  must 
feel  that  she  practised  a  gross  fraud,  to  the  success  .of 
which  they  will  not  by  their  decision  contribute :  Rexv.  St. 
MitshaeFs,  Sath{a),  where,  after  deciding  upon  other  points 
respecting  the  settlement,  Lord  Mansfield  said,  ^*  there 
is  still  another,  and  a  stronger  ground  in  this  case;  for  the 
possession  (of  the  tenement)  was  gained  by  fraud  "  (6). 
Lastly,  upon  the  question  of  irremovability,  it  is  to  be 
observed,  that  the  order  of  removal  comprehends  not  only 
the  wife  but  her  daughter,  and  as  the  cose  does  not  state 
that  the  daughter  was  within  the  age  of  nurture,  and  as 
such  irremovable  from  her  mother,  her  settlement,  a(  all 
events,  must  follow  that  of  her  father,  and  she  was  remov- 
able to  Badby,  the  place  of  her  father's  settlement. 

Bayley,  J. — With  respect  to  the  point  last  made,  I 
think  the  Sessions,  by  quashing  the  order  of  removal  with 
respect  to  .the  child  as  well  as  the  mother,  have  virtually, 
though  not  in  express  terms,  declared  that  the  child  was 
within  the  age  of  nurture,  and,  therefore,  not  removable 
from  her  mother;  therefore  I  see  no  reason  for  reversing 
the  order  of  Sessions  on  that  point.  Then  with  respect  to 
the  mothw,  the  only  question  really  is,  was  she,  or  was 
jihe  not^  in  point  of  law,  removable  from  Brington? 
Whether  she  has  acquired,  or  could  by  possibility  acquire, 
a  settlement  there,  is  a  very  different  question,  and  one 
which  it  is  quite  unnecessary  to  decide  on  the  present 

(rj)  Doug.  630;  Caid.  110.  (6)  Aejr  y.  Birmingham, pott 
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occasion.  Her  husband  is  legally  settled  in  Badby,  and  is 
still  living ;  primd  facie,  therefore,  she  was  settled  there, 
and  there  only,  and  was  incapable  of  obtaining  a  settle- 
ment elsewhere.  There  are  exceptions  to  that  rule,  but  we 
need  not  consider  whether  the  present  is  one  of  the  ex- 
cepted cases :  it  is  sufficient  for  the  purposes  of  this  inquiry 
to  say,  whether  the  pauper  was  Removable  or  not.  I 
am  clearly  of  opinion  that  she  was  not,  but  that  she  was 
within  the  principle  of  law»  which  says,  that  none  are  re- 
movable from  their  own  estate.  She  had  a  clear  legal 
interest  in  one  fourth  of  the  estate  at  Brington ;  that  in- 
terest was  her  own,  and  not  her  husband's ;  the  seisin  was 
in  her ;  it  was  her  own  property,  and  she  had  a  right  to  go 
and  live  upon  it.  The  argument  that  the  husband  alone  was 
seised  in  right  of  his  wife^  of  the  interest  in  the  estate,  is  not 
correct  (a) ;  the  utmost  that  can  be  contended  is,  that  they 
were  seised  jointly ;  and  admitting  that  to  be  the  case,  it 
does  not  vary  the  rights  of  the  wife.  But  even  if  the  pro- 
perty was  exclusively  the  husband's,  still,  according  to  the 
decision  in  Rex  v.  Aythrop  Hooding  (b),  the  wife  had  a 
natural^  at  least  a  matrimonial  right,  to  go  to  her  husband's 
estate,  and  being  there,  was  not  removable  from  it ;  and 
that  is,  in  its  circumstances,  a  weaker  case  th^in  the  present. 
Upon  the  general  principle,  therefore,  it  is  clear  that  this 
pauper  was  not  removable,  if  she  was  residing  upon  her 
own ;  but  that  has  been  denied ,  and  it  has  been  said  that 
she  was  not  resident  in  Brington,  within  the  fair  legal  im- 
port of  that  word.  I  do  not,  however,  see  any  thing  in  that 
objection.  The  pauper  had  a  right  to  go  and  live  upon  the 
estate  ;  she  had  a  legal  interest  in  it,  which  might  natu- 
rally lead  her  to  do  so ;  she  had  a  good  reason  for  doing 
so,  namely,  to  look  after  the  rents  and  profits  arising  from 
the  estate,  as  well  as  the  desire  of  seeing  her  own  sister, 
who  was  previously  residing  there.  I  am,  therefore,  of 
opinion,  that  she  was  residing  upon  the  estate,  in  the 
fullest  sense  of  the  word,  when  she  was  removed,  and  that 
00  Ante,  434  (b).  {b)  Burr.  S.  C.  412. 
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she  was  residing  upon  her  own,  and,  therefore,  irremov- 
able ;  the  result  is,  that  the  Sessions  came  to  a  right  con-     j^'j^^^^ 
elusion,  and  that  their  order,  quashing  the  order  of  removal,  «• 

must  be  confirmed. 

The  other  Judges  concurred. 

Order  of  Sessions  confirmed. 


The  Kino  v.  The  Inhabitants  of  Cottinoham. 

X  WO  justices  made  tfn  order  for  the  removal  of  Afin,     The  wife 

the  wife  of  Patrick  (yHara,  and  her  four  children,  from  *?*^  children 

of  an  Insh- 
the  town  and  county  of  the  town  of  Hull,  to  the  township  man,  who  has 

of  Cottingham,  as  the  last  legal  place  of  her  settlement,  fn^]^"!^^"* 
and  that  of  her  children,  in  the  absence  of  her  husband  ;  andabscoads 
and  the  Sessions,  on  appeal,  confirmed  the  order,  subject  chai^eible^"* 
to  the  opinion  of  this  Court,  upon  the  following  case :  ^^^  ^  re- 

Ann  0'Hara*$  maiden  settlement  was  in  Cottingham,  place  of  the 
the  appellant  p«mh;  and  she  had  acquired  no  subsequent  ,^«^^^ 
settlement.    It  was  admitted  that  the  settlement  of  her  ment,  and 
eldest  child,  who  was  bom  a  bastard ,  was  also  in  that  pM^tcTlre- 
parish.  Patrick  O'Hara,  a  native  of  Ireland,  was  manied  land,  under  the 
to  the  said  Ann  on  the  28t}i  April  1819,  and  the  three  c.  12, 8.33. 
youngest  children  are  the  issue  of  that  marriage.     He  has 
no  settlement  in  England.    Some  time  in  the  year  1819, 
after  the  marriage  of  the  said  Ann  with  the  said  Patrick 
O'Hara,  and  while  they  resided  at  Hull,  the  said  Ann 
and  her  said  eldest  child  became  charge^le  to  Hull,  and 
were  thereupon,  with  the  consent  of  her  said  husband, 
removed  to  Cottingham,  the  place  of  her  maiden  settle- 
ment :  and  the  order  of  removal  made  upon  that  occasion 
stated  the  said  Ann  to  be  **  the  wife  of  Patrick  0*Hara,  an 
Irishman,  who  had  no  settlement  in  England  ;"  and  that 
the    said  Patrick  O'Hara   had   consented   to  the  said 
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tdcr.        lenoval;    Tii&t  ordef  vfa^'  not  'oppetied*  ^tgKmsi ;  ladddi  ibe 
Tb«!Kji«&      apf^ll&nt  pttvish'giADtod  ^relief 'to  tiie^ltid  Amk)  dndtiMpr 
I'-  4saidofaild for  »8lu»rti time.     In  the^rhr  part^»theiT&idlr 

1827^  PWmfc  O'iTcfm  Jamng  left  Hiafl^ -and  it^ndt.lifiiB% 
IdHQWAwhell  had  becmbe  aShmtj  the^iMifeaiid  fimtilyagiiin 
faectme  diargeable  to  tke  ranpopdemC/ |»nsl^  'wbiob/os 
aBov^  stated,  rembved diem  to  the  appdKant  parish*'  Upon 
the  trisl  of'the  appeal,  it  was  GOiitGaiditdion  the  part  of  the 
«qppellants,  that,  in  oonaeqaence  of  die  pUmsima  of  ^tl^e 
53  Qeo.  S>  c.  4S,  Ann  O'Sara  and  thk  three  yqtmgctet 
childtren^  ad  the  wife  and'  children  of  an  Iriahnhon  wko 
had  gained  no  settlement  in  England,  could  not  l^^ly  be 
remorqd  id  the  place  of  the  mother^  settlementy  hot 
should  hare  been  passed  to  the  native  country  of  tbe  hito- 
band.  The  Court  thought  that  they  asight  be  itemored  to 
tfheplkceof  the  wife's  raa&den  settlement,  and  thcbefore 
coiifinned  the  Older.  .  #    .      i   . 

i  •  t . »    •  \       '  ....        .  .         ...'.'.■ 

•  ''Coftiliai},  in  support  of  die  order  of  Sessiotis;  If  this 
w^tnan  had  married  an  Engbshman,  whose  ■  settkniMt 
could  not  be  aseertained/ instead  of  an  irishmsLn,  and:  had 
bem  deserted  by  her  husband,  it  is  perfectly  clear  t&kt 
she  tod  her  children  might  have  been  removed 'to  the 

'  place  6f  her  maiden  selttl^nent.  It  has;  undoubtedly,  been 
deckled,  that  the  nMtiden  settleasent  of  a  womanis  sus- 
pended -while  she  4t^e^  under  the  protectkm  and  itsontml  of 
her  'husband;  and  Id  'maintained*  by  him  ;  but  it'hav  also 
been  decided,  thkt  if  tlie^  husband  has  nofegalsettlMient, 

'^r  n^>tte  that  cte  l^e  bst^ertianedV  sV  soon^as  he-  diMor 
tfe&ettS'thelvlfci,  her  daiden'^pslriBh  is'the  ^plaee  of  Hsettlis- 
ment  of  herself  and  ber  ehildt<en,  MA  ia  boiind  to  mallitain 
th^.  iR^Jk'  T.  Weitefham(:iiy:^  lU^  Yrffy^iim{ty^  ik  3, 
case  i^mewha^  at  <iraridnde<  wil^'tJhdd  iil66t^i»&.  '7W  mfiir- 
ginal  note  there  states,  that  *^  the  maideiv'settlehiebl^kyf  a 
married  woman  is  suspended,  and  s^e^s^nnot  be  O'emoved 
under  it  during  the  (joverturef  and  I^e,  C.  J.,  saio,  "  I 

(a)  Foley,  572  j  2  Bott,  77.    And    lect^d  in  4  Burn,  3 1 3,4, 5(24th  ed.) 
see  other  cases  to  the  same  eflect,col-       (6)  Burr.  S.  C  i  22. 
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tdkd*it  to  bejift  BetliUkl  pQint>  itbat  hef  flKttledient  is  sub-         ^^9». 

fMbdsd  during^  Ae  toyettwcey  thougli  it  does  tiot  aJxio-     f<h«.Kim> 

Intelv^'cefeuBe;'  and  iheMtesdon  is*,  beetase  tile  ocmtiaffy  v- 

^elshninatiotixwouU  ^v^/the  jmfiQos  fet  pbsnr  of  diTOrcfe. 

•ihr  hosiDBikd  is  Eutrt^'kefe  sbewii  tor  be  >  dead;)  IhidiefiDre  Abe 

ju^oed  bavfr  J110I  yet  a  power  to  send  her.  to  bet  cmii  lait 

settlementi''  ^  'Wifhoat  iaqiiiring.inl»«the  soBdltyof  that 

irmsnntng^  it:is  «iifibie&t  to-  say^  that  the 'Case  wbm  dx- 

flfessly: overrated  in  ^e  snbsequeDtiCase  'ef  ReXir^S^. 

ButtdpVsSji).    TfaeDe^  the  ^rtfe  of  an  IriiOi  saalot^  who  had 

■k>/  setfleflHeiit  in  Eogfamd,   and  who  had'  desested  her, 

bttt^wliOiWaBlfafing^  was  hdl.  to  be  femovable,  with  her 

'ohildMD^  iftiher  own- maiden  eetthtmewt.:  ■  The  pre?MS 

detuaiidnBr  upon  the  pointy  and  all  the  arguments  affeotilig 

it;  were  fiuUy  dtscwisaed  bylByder^  C.  J.^  in  hi&judgment 

int  that  case,  which,  he  concluded  .by  sayings  ''Op  die 

whole^   we  are  all  of  us  of  opinion,  that  the  .Bioilber's  * 

maiden  settlement  remains;    having  never  been  detei^ 

fliined,  but -only  as  it  were  suspended  during  the  time  that 

aheictoliliniied  under  the  power  and  protection  of  thcihus- 

'bffnd^  and  was  maintained  and  supported  by  him/'    By 

utile,  consent  of  the  parties,  the  wife  and  chiktren  may  be 

at  sAy^time  removed  to  the  maiden  settlement,  Cald.li9y 

JidcvT*  JSbiw»(6);  and  the  husband's  abscdnding  and 

deserting  his  wife,  is  equivalent  to  oonsent  on  hie  part.  The 

ctmwmeMno^  of  the  husband's  not  being  an  Bnglisbman, 

makeano  difibrenQd:in  the  case ;. for  the  statute  69  Ge^^Q, 

Q.,\fl^n.2^,  dms  net  npi^;  end  in  Stfix  v.Elikam,  an 

ordenr  removing  "  M.  F.,  wife  of  P.  F.,  a  Scotchman,  who 

wprer  gyiined  a  settlement  in  England/'  and  theb  children, 

i.toi.theplecnof  her  last  legal  settleoaent,  which  order  was 

.  abtted  oa.the'faee  of  it  to  be  made  on  examination  of  the 

bu^baatid,  and  wilib  thetoonsent  of  him  and  his  wife,  was 

J  hddtobegood* 

.      Archbold  arid  Patteson,  contra.    The  maiden  settlement 

of  the  pauper,  she  "being  married  to  an  Irishman  who  has 

(a)  Burr.  S.  C.  367 ;  Saycr,  t98.       {h)  5  Eaat,  113. 
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1827.         acquired  no  settlement  in  En^and,  is  suspended  during 

Jr^;^'      her  coverture.     If  her  husband  had  continued  with  her. 

The  KiMO  .  ' 

V.  and  the  family  had  been  chargeable  to  Hull,  they  might 

have  been  passed  to  Ireland ;  but  as  he  deserted  'her,  she 
and  the  children  could  neither  be  passed  to  Ireland,  nor 
removed  to  her  last  place  of  settlement,  but  should  have 
been  relieved  as  casual  poor  by  Hull,  the  parish  in  which 
they  were  resident.    The  doctrine  laid  down  in  the  case 
of  Rex  v.  EUhantf  cannot  be  denied  to  have  been  law  at 
the  date  of  that  decision ;  but  the  statute  59  Geo.  3,  c.  12, 
has  been  passed  since,  and  has  entirely  altered  the  law 
upon  the  subject.     Rex  v.  Leeds  (a),  is  an  authority  in 
point.   It  was  there  decided,  that  the  wife  and  unemanci- 
pated  children  of  a  Scotchman,  who  had  not  acquired 
any  settlement  in  England,  must,  if  chaigeable,  be  sent 
by  a  pass  with  the  husband  to  Scotland,  and  could  not 
be  removed  to  the  maiden  settlement  of  the  wife ;   and 
Abbott,  C.  J.,  in  his  judgment  in  that  case,  observed,  that 
it  was  one,  and  that  not  the  smallest  of  the  evils  attendant 
on  the  poor  laws,  as  they  previously  existed,  that  cases 
had  arisen^n  which  it  was  held,  that  a  removal,  amount- 
ing to  a  temporary  divorce,  might  be  lawfully  made :  and 
expressed  a  clear  opinion  that  the  former   authorities, 
supporting    orders  of   removal  of  that  nature,  were  no 
longer  law.    The  new  statute,  certainly,  makes  the  whole 
family  removable  together,  so  long  as  the  husband  con- 
tinues with  them  {b) ;   but,  as  the  maiden  settlement  of 
the  wife  is  suspended  while  the  husband  continues  with 
her, '80  it  must  equally  be  suspended  while  he  is  absent 
from  her :  for  otherwise,  the  wife  and  children  might  be 
removed  during  the  shortest  temporary  absence  of  the 
husband,  and  a  divorce,  one  of  the  mischiefs  intended  to 

(a)  4  B.  &  A.  4t9.  the  whole  family  should  be  remoT- 

(6)  See  RexY.WhiiehavenfS  B.&  ed,  if  the  head  of  the  family  was 

A.  720 ;  1 D.  &R.  384 ;  1  D.  &  R.  not  of  ability  to  maintain  his  chil- 

M.  C.  97,  wliere  it  was  said  by ^6-  dren,  and  that  they  were  not  to  be 

bott,  C.  J.,  that  the  meaning  of  the  removed,  absolutely,  without  any 

statute  59  Geo*  3,c.  12«  was,  that  regard  to  thatxrircumstance. 
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be  remedied,  ought  still  be  the  consequence.    For  all  that        i^^- 
ai^peara,  the  absence  of  the  husband  in  this  case  mi^t     f|<|^  j^jg^ 
be  tempovarjr  only,  and  if  the  finulyiiad  been  relieved  by  «• 

Hull  as  casual  poor,  the  husband  might  shortly  have 
returned,  and  the  whole,  if  they  continued  chargeable, 
might  then  have  be^i  passed  to  Ireland.  That  seems  the 
only  proper  course  to  be  pursued ;  for  surely  it  is  but  rea- 
sonable that  the  parish  which  has  had  the  benefit  of  a  man*s 
service,  so  long  as  he  resided  and  maintained  his  family 
within  it,  should  have  the  burthen  of  finding  and  re- 
moving him,  when  he  has  absconded  and  left  his  family 
chargeable-. 

Baylby,  J. — If  the  statute  59  Geo.  3,  c.  12,  had  never 
passed,  this  would  have  been  a  case  too  plain  for  argu- 
ment. Prior  to  the  passing  of  that  statute,  if  a  woman 
married  a  husband  who  had  no  settlement,  and  was  de- 
serted by  him  and  left  chargeable,  she  and  her  children 
were  removable  to  the  place  of  her  maiden  settlement.  In 
that  state  of  the  law,  this  woman  and  her  children  would 
unquestionably  have  been  removable  to  Cottingham ;  and 
the  question,  therefore,  is,  whether  the  law  in  this  respect 
has  been  altered  by  the  statute  since  passed.  The  33d 
section,  upon  which  this  question  turns,  recites,  that  poor 
persons  born  in  Scotland  and  Ireland,  frequently  become 
chargeable  to  parishes  in  England,  and  authorizes  the 
removal  of  Scotchmen  and  Irishmen,  having  no  settlement 
in  England,  with  their  wives  and  families,  to  their  own 
country,  on  becoming  chargeable,  either  by  themselves,  or 
by  their  family.  The  object  of  the  legislature,  therefore, 
clearly  was,  to  relieve  parishes  from  the  burthen  of  r^ 
lieving  casual  poor  bom  in  Scotland  or  Ireland.  It  is 
true,  that  it  was  held  in  the  case  of  Rex  v.  Leeds  (a), 
which  was  decided  since  the  statute  passed,  that  the  wife 
and  children  of  a  Scotchman,  having  become  chargeable, 
and   having  np  settlement  in  England,  could  not  be  re- 

(a)  4B.  &A.  498. 
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1827.       Mdved  to  the  place  of  her  maiden  settlemeAt,  while  her  h«»- 
The  Kind      '^^^  ^^  residing  witii  her,  but  that  they  and  the  children 
V'  mtist  be  passed  to  Scotland.    But  that  decision  does  not 

touch  the  present  case.  Here  the  husband  had  stbscoiidedy 
and  the  vnfe  and  children,  therefore,  could  not  be  p^adsed 
to  Ireland.  Then  why  might  they  not  be  removed  to  the 
place  of  her  maiden  settlement  ?  The  husband  here  was 
cCbsent  from  his  family,  and  the  69  Geo.  3,  therefore  does 
not  apply.  A  case  like  the  present  was  clearly  not  -oon- 
templated  by  the  legislature,  nor  intended  to  come  within 
the  operation  of  the  statute.  The  law,  with  respect  to 
such  cases,  stands  precisely  as  it  did  before*  The  wife 
and  children,  consequently,  are  clearly  rsmovablc^  to'  the 
place  of  her  maiden  settlement;  and  if  the  husbaad^s 
absence  should  prove  temporary,  no  inconvenience  or 
hardship  will  result  from  this  removal :  fc^dttiing  his 
absence,  his  family  will  be  maintained  I^  the  pamh 
which  in  justice  ought  to  maintain  them,  and  upon  his 
return,  or  upon  their  finding  him,  which  they  will  have  an 
interest  in  doing,  that  parish  may  pass  him  and  his  family 
to  Ireland.  For  these  reasons,  I  am  of  opinion  that  the 
order  of  Sessions  is  right,  and  ought  to  be  confirmed. 

LiTTLEDALB,  J.  (a),  concurrcd. 

Order  of  Sessions  confirmed. 

(a)  Holroyd,  J.,  was  absent. 


The  King   v.  The   Inhabitants  of  the  Holy  Trinity 
and  St.  Margaret's,  Hull. 

Parol  en-     JL  WO  Justioes,  by  their  order^  ramov^  William  Thomas, 

bet  of  a  paa-   l^is  wife,  and  their  six  ohildrfin,  frpm  the  ,parii|}i  of  Eccles- 

b^n  teSSlSt      ^^^  Bierlow,  itt  the  cou^ty  of  Stafford,.  U>  th^  parish  of 

of  premises  in  tli^  respoodeBt  parish^  ^.admissible •»  the  pafi.of  kbe^ppeUaot  pariab, 
though  he  held  under  a  written  agreement  not  produced. 


flvvu 
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the  Ho]|^  Trinity  and  St  Margaret's^  HoU«  in  tbe  We^        ^827. 
Riding  of  the  county  of  York ;  and  tke  Seaaions^  on  appeali     ThTie^a 
qopfinoed  the  on)er,  aabjeot  to  the-  opiiuon  of  tbia  Cpiirt       ^v, 
upoo  the  following  case4 

•  The  reepondents  having  pmved  that  the  paop^r  had  ac<- 
qmred  a  aettlam^ntin  the  appellant  pariahr  the  oounsel  for 
tbe  latter^  qpon  the  cross  examination  of  tjie  paupfx^  were 
pcoqeeding  to  shew  that  he  had  in  the  year  1813  .ihti  1814, 
acquired  a  sabsequent  settlement  in  a  third  parish,  by  the 
oooupation  of  a  tenement,  and  to  prove  what  rent  he  paid^ 
The  respondent's  counsel  thereupon  interposed,  and  asked 
the  pauper,  whether  the  contract  under  which  he  held  the 
tenement.. was  not  in  writing;  and  upon  his  answering 
that  it  was;, they  objected,  that  no  parol  evidence  could  be 
feceived  upon,  tbe  subject,  but  that  the  document  itself  must 
be  produced^  or  tbe  loss  of  it  proved.  The  appellant's 
eounael  in  rejjy,  contended,  that  they  were  not  examining 
a»  to  the  contents  of  the  document,  with  which  they  had 
nothii^^  do;  that  all  they  proposed  to  prove  was,  the 
fhct  of  the  occupation,  and  the  amount  of  the  rent  of  the 
tsnement ;  and  that  they  were  at  liberty  to  prove  so  much 
by  the  oro^Srexamination  of  the  pauper,  without  any  refe- 
rence to  the  written  agreement.  The  Court,  however,  were 
of  opinion,  that  the  written  agreement  ought  to  be  pro- 
duced, or  its  absence  accounted  for,  and  that  neither  being 
done^  the  parol  evidence  was  not  admissible.  The  evidence, 
consequently,  was  rejected. 

Blackburn,  in  support  of  the  order  of  Sessions.  The 
Sessions  were  right.  The  evidence  was  inadmissible.  The 
ground  of  remnvab[lity  created  by  the  statute  13  Sc  14  Car. 
II.,  c.  12,  namely,  the  party's  comins  to  settle  in  a  parish 
upon  a  tenement  of  less  than  10/.  yearly  value,  is  applicable 
to  this  ctis^ ;  ibt  !^b6  i^Vid^c^  of  th^  chielraefer  in' whidh  ^e 
paup^  h^ld  (be  «ehekh€At,^ent  to  1^^  very  question  6f 
'settFemeht  or  hovs^ttlemenl:,  and  was,  iti  ftict,  the  evidenoe 
whkh  Ihe^appellants  end^atoured  to  elicit  from  the  pauper, 
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1827.        and  which  the  SesBioas  refused  to  hear.    The  meaniag  of 
The  KiMa     ^^^  statate  is^  that  the  party  comes  to  settle  by  renting  or 
V-  holding  a  tenement  in  the  character  of  tenant;  Rex  v. 

Bownesi  (a),  Rex  v.  Glastonbury  (6) ;  here  the  pauper's 
chanicter  of  tenant  was  constituted  by,  and  described  in»  a 
written  agreement :  consequently,  thB  agreement  itself  was 
the  only  legitimate  evidence  of  the  fact  diat  he  filled  that 
character.  [Bajfley  J.  The  appellants  did  not  inquire  into 
the  terms  or  contents  of  the  written  agreement;  they  sim- 
ply asked  a  question  as  to  the  fact,  whether  the  pauper  had 
or  had  not  been  tenant  of  premises  in  a  particular  parish  : 
surely,  in  reply  to  that  question,  the  witness  ought  to  have 
been  allowed  to  say, ''  I  was  the  tenant  of  A.''}  He  could 
not  state  that  he  was  tenant,  without  shewing  how  be  was 
tenant  (c) ;  and  that  would  have  been  giving  parol  evidence 
of  the  contents  of  the  agreement.  In  Rippiner  v.  Wright,  (^d) 
where  an  agreement  on  unstamped  paper  had  been  lost,  it 
was  held|  that  no  parol  evidence  could  be  given  of  its  con- 
tents,  even  though  it  had  been  destroyed  by  the  wrongful  act 
of  the  party  who  took  the  objection;  and  in  Rex  v.  Castle 
Morton(e);  an  unstamped  agreement  in  writing,  for  the  pur- 
pose of  letting  a  tenement  at  a  certain  rent,  being  lost,  it  was 
held,  that  parol  evidence  of  its  contents  was  not  admissible 
to  shew  the  value  of  the  tenement :  the  ground  of  those  de- 
cisions being,  that  the  contract  there,  was,  as  it  is  here,  not 
a  collateral  matter,  but  of  the  very  essence  of  the  case.  So 
in  Brewer  v.  Palmer  (f)j  where  premises  bad  been  de- 
mised by  an  agreement  in  writing,  but  not  on  stamped 
paper,  it  was  held  by  Lord  Eldon,  that  the  plaintiff  was 
bound  to  give  the  writing  in  evidence ;  and  the  writing 
not  being  stamped  at  the  trial,  he  nonsuite4  the  plaintiff, 

(a)  4  M.  &  S.  212.  fuU  qu*  tUa  $oknt  r^ies  par 

lb)  IB.  &  A.  484.  ^crit.    Danty,  TraUt  de  la  Pnuve 

(c)  II  est  htdubitabU  que  k  hail  par  Timoim   en    Maiiere  Civile^ 

emphytadiquef  le  bail  a  cent,  et  le  ch.  xiv.,  &•  14,  Sd^edit.  318. 

bail  a  rente ^  itant  des  eontratt,  m         (d)  2  B.  &  A.  478. 

o*esl  pat  rf (tt  a  les  prawver  par  ti-         (e)  3  B.  &  A.  588.     See  Cooks 

movuy  Don  plus  que  les  clauses  que  v.  Tanswell.  2  J.  B.  Moore,  5 1 3. 

Ton  soutient  en  foire  partiej  U         (^Z')  3  Esp.  N.  P.  C.213. 


v. 

HuiiL. 
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and  would  not  allow  him  to  go  for  use  and  occupation         182T. 
generally.    [Bayley,  J.  Because  there  the  terms  of  the  use     ^tc  Kwo 
and  occupation  must  have  been  proved,  and  they  would 
appear  from  the  written  agreement.] 

Coltman,  contrd.  The  sessions  carried  the  rule  of  law 
too  far  in  rejecting  the  evidence  in  question.  The  inquiry 
made  of  the  witness,  did  not  refer  to  the  contents  of  the 
written  agreement,  but  simply  to  a  fact  which  was  within 
his  knowledge,  independently  of  any  writing  whatever.  In 
all  the  cases  cited  on  the  other  side,  the  attempt  made,  was 
to  give  parol  evidence  of  the  contents  of  a  written  instru- 
ment, which  was  plainly  inconsistent  with  the  rule  of  law, 
that  the  contents  of  a  written  instrument  must  be  proved 
by  the  production  of  the  instrument  itself.  A  case  much 
more  analogous  to  the  present,  is  that  of  Butcher  v.  Jar- 
rati  (fl).  There,  in  trover  for  the  certificate  of  a  ship's 
registry,  it  was  held,  that  the  certificate  might  be  proved 
by  the  production  of  the  registry  from  which  it  was  copied, 
though  no  notice  had  been  given  to  produce  the  certifi- 
cate itself;  and  the  distinction  taken  in  that  case,  by 
Chambre,  J.,  applies  pointedly  to  the  present.  He  said, 
"  there  is  an  essential  difiference,  as  I  conceive,  between  the 
,  mode  of  proving  a  very  general,  or  a  very  minute  descrip- 
tion of  a  written  instrument.  The  rule,  undoubtedly,  is, 
that  no  evidence  can  be  received  of  the  contents  of  a  written 
instrument,  but  the  instrument  itself.  But  in  this  case 
the  plaintiff  declared  in  trover  for  a  written  instument, 
describing  it  generally,  and  not  referring  to  its  contents^ 
of  which  evidence  could  not  have  been  received,  as  no 
notice  had  been  given  to  the  defendant  to  produce  the  in- 
strument itself.  I  think,  therefore,  the  evidence  was  pro- 
perly admitted."  Davis  v.  Reynolds  (6),  is  an  instance 
illustrative  of  the  inconvenience  of  holding  this  rule  of  evi- 
dence too  strictly ;  and  it  was  there  held,  that  where  goods 
consigned  to  A .,  upon  their  arrival,  were  landed  on  the  de- 
fendant's wharf,  the  plaintiff,  in  an  action  of  trover,  might 
(«)  3  Bos.  &  Pul.  143.  (6)  1  Stark.  N.  P.  C.  1 15. 
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^^\  pn>^e  his  title  by  parol,  although  the  bili  of  lading  which 
bad  been  indorsed  to  him  could  not  be  receiTed  in  erideace 
for  want  of  a  stamp.    (Here  the  Court  stopped  him.) 

Bayley,  J. — ^The  contents  of  this  written  agreement, 
undoubtedly,  could  not  be  proved  by  parol;  and,  therefore, 
it  was  properly  held,  in  the  cases  which  have  been  cited> 
that  where  such  a  written  agreement  was  in  existence,  the 
terms  of  the  tenancy,  or  the  amount  of  the  rent,  could  be 
proved  only  by  the  production  of  the  agreement  itself. 
But  the  rule  of  law  does  not  go  so  far  as  to  preyent  the 
admission  of  parol  evidence  of  the  fact,  that  the  relation 
of  landlord  and  tenant  existed  between  particular  parties, 
at  a  particular  time,  in  a  particular  parish.  I  think, 
decidedly,  that  proof  by  parol  of  the  fact  of  the  pauper's 
having  been  tenant,  was  receivable,  and,  therefore,  that 
the  sessions  were  wrong. 

The  other  Judges  concurred* 

Order  of  Sessions  quashed  (a). 

(a)  And  see  lUx  v.  St.  FauTi,  237;  namOottam  v.  Tmbru^,  2 

Bedford,  6  T.  R.  452;  Ahet  y.  M.&S.434;    4  Starkie  on  Evi- 

Hodgson,  7  T.  R.  241 ;  White  y.  dence,  81 ;  1  Phillipps,  Eyid.  part 

iri&cm,aBos.&Pull.ll8;  Hodges  ii. chap. 9 ;  Peake, Evid., 243, (4th 

V.   Drakeford,  1  N.  R.  272,  3;  edit,  275;)    RoKoe,  EWd.  5,  6; 

Doe  d.  Wood  y.  Morns,  12  East,  Mann.  N.  P.  Digert,  2d  edit.  131. 


The  King  v.  The  Inhabitants  of  Ringstead. 
A  residence  of  ^N  appeal  against  an  order  of  two  Justices,  for  the 
piSJiouYto  '^^"^^  ^^  EUzabeth  the  wife  of  William  Saunders,  and 
the  passing  of  their  four  children,  from  the  parish  of  Kimbolton,  in  the 
n^ra^tene/'  county  of  Huntingdon,  to  the  parish  of  Ringstead,  in  the 
ment  worth  county  of  Northampton,  the  Sessions  confirmed  the  order, 
T^Zt,  b^  l^  *  subject  to  the  opinion  of  this  Court,  upon  the  following 
party  charged  case, 
to,  and  haying 

paid  parochial  ratts^  will  not  confer  a  settlement,  unless  all  the  40  days  are  subsequent 
to  such  payment. 
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The  pauper's  Jmsbwd,  idbuo  l^d  abaconded  pieviMaly  *o  ^^^* 
the  making  of  the  order  of  iiemoval,  hired  a  teoemeat  xbe  KiJf« 
after  Lady^daj,  1825^  in  the  appellant  panah,  of  die' 
annual  valne  of  10/.  and  upwards,  from  Lady-day  1825, 
to  Ladynlay  1^6^  and  went  to  aettle  upon  it  on  the  4|h 
of  May  1825^  bcjj^g  upwards  of  f«rty .  days  belbve  tfie 
passing  of  the  6  Geo.  4,  c.  67,  (22d  of  Jane,  182&> 
A  rate  waa  m%de  for  the  relief  of  the  poor,  whioh  was 
alloi^ed  on  the  27th  of  Mpy,  1825,  and^paid  a  few  days 
afterwards^  being  leas  than  forty  days  befove  the  pafising 
of  the  said  statute;,  but  the  requisites  mentioned  in  the' 
59  Geo.  3,  c.  50« .  wem  not  complied  with.  On  the  3d  of 
March,  1825,  a  church-rate  was  made,  at  a  parish  meeting 
for  the  parish  of  Ringstead ;  and  on  the  pauper's  husband 
coming  into  the  parish,  on  the  said  4th  of  May,  1896,  his- 
name  was  inserted  in  the  church-rate  by  the  ehuich- 
wardens,  and  the  rate  was  afterwarda  paid  by  himw  If 
the  Court  shall  be  of  opinion  that  a  settlement  was  gained 
by  either  of  such  ratings,  or  paying  them,  the  order  to  be 
confirmed;  if  otherwise,  the  order  to  be  quashed. 

Nolan,  in  support  of  the  order  of  sessions.  The  sessions 
were  of  opinion  that  a  settiement  had  been  gained ;  and  it. 
is  submitted  that  they  were  right.  It  was  held,  in  Rex  v. 
Si.  Pancras  (a),  that  the  35  Geo.  3,  c.  101,  s.  4,  did  not 
prevenl  a  person  from  aoqviring  a  settlement  by  paying 
public  parochial  taxes  in  respect  of  a  tenement  above 
the  yearly  value  of  10/.,  although  there  was  no  resi- 
dence foe  a  whole  year,  as  required  by  the  BBA  Geo. 
3,  cap.  50.  That  case,  therefore,  would  clearly  be 
decisive  of  the  present,  but  £ot  the  6th  Geo.  4, 
cap.  57,  which  was  passed  subsequently  to  that  deci- 
sion. That  statute,  it  must  be  admitted,  has  abolished  • 
the  settlement  which  might  previously  be.  acquired  by 
the  renting  of  a  tenement,  above  the  aimual  value  of  10/.,. 
a  residence  of  forty  days  upon  it,  and  a  payment  of 
(a)  3  D.  &  R.  343;  2  B.  &  C.  123  ;  2  D.  &  R.  M.  C,  28. 
2g 
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parochial  taxes  in  respect  of  it ;  bat  still  the  qtiestioii  re- 
mains, whether  a  settlement,  good  in  its  inception  by  those 
means,  could  be  rendered  incapable  of  completion,  by  the 
passing  of  the  new  act  in  the  interval  between  such  in- 
ception and  completion:  in  other  words,  whether  the 
pauper  had  not  done  enough  before  the  passing  of  the 
new  act,  to  entitle  him  to  a  settlement.  With  respect  to 
the  poor-rate,  it  is  clear  that  he. was  duly  assessed  to  that 
rate,  and  paid  it.  He  did  not,  indeed,  reside  forty  dayia 
after  the  payment  of  the  rate,  and  before  the  passing  of 
the  act ;  but  he  did  reside  forty  days ;  and  it  seems  imma- 
terial whether  the  whole  of  the.  residency  was  subsequent 
to  the  payment  of  the  rate  or  not.  Section  6  of  th^  3d  8c 
4th  YF.  8c  Jf.  c.  11,  renders  the  being  charged  with, 
and  paying  public  taxes,  equivalent  to  the  notice  to  the 
parish,  required  by  Section  3,  of  that  act ;  and  the  true 
construction  of  all  the  statutes  upon  this  subject  seems  to 
be,  that  there  must  be  a  forty  days'  residence  after  the 
rate  is  made^  and  not  after  it  is  paid^  and  that  a  party  is 
settled  in  the  parish  where  he  has  been  duly  rated,  and 
has  paid  the  rate,  and  has  resided  forty  days,  though 
some  of  those  forty  days  were  previous  to  the  time  of  the 
payment.  Then,  with  respect  to  the  church-rate,  that, 
undoubtedly,  was  made  before  the  pauper  came  into  the 
palish ;  but  his  name  was  introduced  into  it  by  the  church- 
wardens on  his  coming.  [fiay2ey,  J.  It  does  not  appear 
when  the  churchwardens  introduced  his  name  into  the 
rate.]  Perhaps  not,  distinctly;  but  that  seems  imma- 
terial :  the  only  question  is,  whether  he  was  duly  rated. 
Now  it  is  clear  that  he  was;  for  the  rate  was  made  by  the 
churchwardens,  who  had  authority  to  make  it :  Wai%on^^ 
Complete  Incumbent^  c.  39,  p.  397,  where  the  law  upon 
that  subject  is  thus  laid  down : — ''  Rates  for  reparation  of 
churches  are  to  be  made  by  the  churchwardens,  togeflier 
with  the  parishioners  assembled,  upon  notice  to. be  given 
in  the  church.  And  the  major  part  of  them  that  appear 
shall  bind  the  parish ;  or  if  none  appear,  the  church- 


AFTKR   MICHAELMAS   TKRM,    Vlll.    GEO.    XV.  451 

wardens  alone  may  make  tibe  rate ;  because  they^  and  not  ^^^' 

the  parishioners,  are  to  be  cited  and  punished  for  a  defect  The  Kcmo 
of  repairs/* 


V. 
RHKISTBAO. 


Campbell,  and  Flafiagan,  conird.  No  settlement  was 
acquired  by  means  of  either  of  the  rates.  The  poor-rate 
was  made  on  the  27th  of  May ;  and  the  statute  6  Geo,  4, 
c*  S7,  came  into  operation  on  the  22d  of  June  following; 
therefore,  there  was  not  forty  days*  residence  between  the 
maldng  of  thai  rate  and  the  passing  of  the  act ;  and,  con- 
sequently,  there  was  no  settlement  gained  there*  The 
same  objection  applies  to  the  church-rate.  Mr.  Nolan,  in 
his  treatise,  lays  down  the  law  upon  this  point  clearly  and 
correctly.  He  says  /^  It  is  equally  necessary,  that  the 
person  claiming  a  settlement  should  be  an  inhabitant  of  the 
parish,  as  that  he  should  be  rated  and  pay.  If  he  reside 
in  one  parish,  and  is  rated  in  another,  he  gains  no  settle- 
ment in  either,  under  the  provision  of  3  TF.  &  M.  c.  11^ 
s.  6 ;  for  that  statute  says,  that  any  person  who  shall 
inhabit  in  any  town  or  parish,  and  be  charged  with,  and 
pay  his  share  towards  the  public  taxes  of  the  said  town  or 
paridi,  shall  thereby  obtain  a  settlement.  It  seems  also, 
that  he  must  be  an  inhabitant  for  the  space  of  forty  da3rs. 
For  the  rating  is  substituted  for  public  notice;  in  which 
last  case,  as  well  as  in  all  other  kinds  of  settlings,  a  re- 
sidence of  forty  days  is  required  by  13  and  14  Car.  2,  c. 
12"  (a)«  And  he  cites  Rex  v.  St.  Michaels  at  Thorn  (6), 
and  Rex  ▼.  St^  Nicholas,  Abingdon  (c),  as  authorities. 
Then,  as  there  must  be  forty  days'  residence  after  notice, 
and  payment  of  the  rate  is  notice^  it  follows,  that  there 
must  be  forty  days'  residence  after  the  payment  of  the 
rate. 

Batiey,  J.— I  think  the  pauper  did  not  acquire  any 
settlement  in  the  parish  of  Ringstead^  inasmuch  as  he  was 

(a)  2  Nolan,  P.  L.  1 15,  3d  edk.         (c)  Skinner,  620. 
<i)6T.  R.536. 

2g2 
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not  resident  there  forty  days  after  he  was  rated,  and  beibi^ 
the  passing  of  the  new  law.  Previously  to  the  statute  of  3 
T7. 8c  Jf .  c.  1 1  y  it  was  requisite  that  notice  should'  be  given  to 
the  parish,  and  that  the  party  should  reside  in  the  parish 
forty  days  after  delivery  of  such  notice.  Then  that  statute 
dispensed  with  actual  no'ticQ,  and  substituted  the  beii^ 
charged  with,  and  paying  public  rates ;  upon  which  it  has 
been  always  held,  that  the  being  charged  with  and  paying 
rates,  will  not  of  themselves  confer  a  settlement,  but  there 
must  be  a  forty  days'  residence.  Then,  if,  while  notice  was 
necessary,  a  residence  of  forty  days  after  the  delivery  of 
the  notice  was  necessary  also ;  it  does  follow,  now  that 
the  being  charged  with  and  paying  rates,  is  subsituted  for 
notice,  and  a  forty  days'  residence  still  required,  that  such 
residence  must  be  after  the  charge  and  payment  of  the 
rate.  Here  there  was  no  such  residence  in  either  instance, 
and  therefore,  no  settlement  was  gained.  The  order  of 
sessions,  therefore,  must  be  quashed. 


The  other  Judges  concujrred. 


Order  of  Sessions  quashed. 


A  contract 
of  hiring  and 
service  for  a 
year,  made  be- 
tween a  farmer 
and  a  la- 
bourer,  on  a 
Sunday,  is  not 
within  the 
prohibition  in 
29  Cor.  2,c.  7, 
8. 1 ;,  and  due 
service  under 
it  confers  a 
settlement. 


The  King  v.  The  Inhabitants  of  Whitnash. 

A  WO  Justices,  by  their  order,  removed  John  Edgington, 
Mary  his  wife,  and  their  two  children,  fpom  the  parish  of 
Radford  Semele,  to  the  parish  of  Whitnash,  both  in  the 
county  of  Warwick ;  and  the  Sessions,  on  appeal,  confirmed 
the  order,  subject  to  the  opinion  of  this  Court  upon  the 
following  case.'  .... 

The  pauper,  who  was  legally  settled  by  parentage  in  the 
respondent  parish,  was  offered  by  his  father  to  a  Mr.  Cook, 
of  the  appelant  parish,  on  Sunday,  the  12th  of  October, 
1817,  as  waggoner's  boy,  and  was  hired  by  Mr.  Cook,  on 
that  day,  for  a  year.    The  pauper  went  into  Mr.  Cook's 


AFTER    MICHAELMAS    TERM,    VIII.    GEO.    IV.  453 

semce  on  Tuesday  the  14th,  and  served  him  under  the         18^7. 
above  mentioned  hiring,  in  the  appellant  parish,  until  the 
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12th  of  October,  in  the  following  year.     Mr.  Cook  was  a    ^^     «, 
,  farmer,  living  in  the  appellant  parish,  and  has  been  dead 
about  twelve  months.    The  pauper  worked  for  different 
persons  in  the  respondent  parish,  as  a  lat)Ourer  in  hus-- 
bandry,  both  before  and  after  the  hiring  in  question. 

Amo$  and  Hillf  in  support  of  the  order  of  sessions. 
The  only  question  intended  to  be  discussed  in  this  case,  is, 
whether  the  contract  of  hiring  set  forth,  having  been  made 
on  a  Sunday,  is  or  is  not,  valid  and  binding  in  law.  On 
the  part  of  the  respondents,  it  is  confidently  submitted  that 
it  is.  The  statute  29  Car.  XL,  c.  7,  s.  1,  which  must  be  relied 
on  by  the  other  side,  enacts  ''  that  no  tradesman,  artificer, 
workman,  labourer,  or  other  person  whatsoeyer,  shall  do  or 
exercise  any  worldly  labour,  business,  or  work,  of  their 
ordinary  calling,  upon  the  Lord's  day,  and  that  any  person 
being  of  the  age  of  fourteen  years  or  upwards,  offending 
in  the  premises,  shall,  for  every  such  offence,  forfeit  five 
shillings.''  Now  that  enactment  does  not  apply  to  the 
present  case,  either  as  regards  the  contract  itself,,  or  the 
contracting  party.  The  making  such  a  contract,  was  not 
doing  or  exercising  any  worldly  labour,  business,  or  work, 
of  the  pauper's  ordinary  calling,  within  either  the  letter  or 
the  spirit  of  the  act  of  parliament ;  the  contract,  therefore, 
is  not  void ;  and  the  pauper,  being  a  boy  at  the  time  of  the 
transaction,  must  be  presumed,  in  the  absence  of  proof  to 
the  contrary,  to  have  been  under  the  age  of  fourteen ;  he 
is,  therefore,  not  within  the  reach  of  the  penalty. 

Goulburn  and  Pennington^  contra.  The  penalty  im- 
posed upon  offenders  against  this  act,  has  nothing  to  do 
with  the  present  case ;  the  only,  question  is,  whether  the 
pauper  was,  or  was  not,  lawfully  hired.  The  3  IF.  &  JU • 
ci.  11,  s.  7,  enacts,  ''  that  if  any  unmarried  person,  not 
having  child  or  children,  shall  be.  lawfully  hired  into  any 
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18^7.         parish  or  town  for  one  year,  such  serriee  sbaH  be^adjudged 
and  deemed  a  good  settlement  therein ;''  the  29  Ctfr.  2,  c. 
7,  8.  I,  enactS;  .''that  no  labourer  shall  do  or  exeioise  aoy 
worldly  labour,  business,  or  work,  of  his  ordinary  caHiBg, 
on  the  Lord's  day-:''  the  argument  is,  that  the  pauper  wsb 
a  labourer,  exercising  labour  of  his  ordinary  calling  oa  the 
Lord's  day,  when  he  entered  into  the  contract^  aAd,  con- 
sequently, that  he  was  not  lawfully  hired.     The  statute  of 
Charles,  has  recently  been  decided  to  apply  to  prhnate  as 
well  as  public  conduct  and  transactions ;  Fennell  v.  md- 
ler(a);  therefore  the  fact  of  this  contract  having  been 
made  in  private,  will  not  assist  the  case  on  the  other  side. 
That  the  pauper  was  exercising  his  ordinary  calling  upon  the 
occasion  is  clear,  inasmuch  as  he  was  doing  an  act  without 
which  he  could  not  exercise  his  ordinary  calling,  namely, 
hiring  himself  to  a  service ;  and  the  making  a  contract  of 
hiring  and  service  between  a  farmer  and  a  labourer,  must 
according  to  common  understanding,  be  deemed  a  work 
within  the  ordinary  calling  of  both  those  parties.     But  the 
statute  is  not  confined  to  works  strictly  within  the  parties' 
ordinary  calling ;  Smith  v.  Sparrow  {b),  where  it  was  held 
that  an  action  w^uld  not  lie  on  a  contract  entered  into  on 
a  Sunday,  though  entered  into  by  an  agent,  and  although 
the  objection  was  taken  by  the  party  at  whose  request  the 
contract  was  entered  into;   and  where  it  was  expressly 
stated  by  Best,  C.  J.,  and  Park,  J.,  that  the  statute  ought 
to  receive  such  an  extended  and  liberal  construction,  as 
will  best  promote  its  object,   the  advancement  of  piety 
and  religion.    The  pauper  in  this  case  was  actually  con- 
tracting  for  the  sale  of  his  labour  for  a  yean     What  real 
difference  is  there  between  a  contract  for  the  sale  of  labour, 
and  a  contract  for  the  sale  of  goods?    Yet  the  latter,  if 
made  on  a  Sunday,  would  confessedly  be  void.  [Bayley,  J« 
If  a  barrister,  or  a  judge,  were  to  hire  a  servant  on  a 
Sunday,  without  whom  he  could  not  carry  on  his  ordinary 
calling,  would  not  the  contract  be  bindrag?    Or,  if  a 

(a)  8  D.  &  R.  204  i  5  B.  &  C.  406.  (b^  4  Bingh.  84. 
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fiurrnQfy  wMtiag  reapers,  should  see  Irish  labourers  passing 
through  vhis  village  ^a  a  Sunday,  may  he  not  stop  them 
And  htr^  tbepn  1  M«st  he  lose  his  chance  of  obtaining 
nmtfi^m  1}  -  The  woids  of  the  act  are  general,  and  compre- 
Jiend'.eveiy  penKNi  exevsising  «ny  worldly  labour.  The 
'^iwiB  wanidhf ,  labour  ought  to  be  read  disjunctively  from 
the  rdsl  of  the  sentAnoe ;  wdd  the  act  ought  to  be  so  coo- 
Jtrued  as  t0  give  it  the  most  general  and  extensive  opera- 
tion possible. 

BATiiBY^  J.— *I  agree  that  this  act  of  parliament  ought 
to  receive  such  a  constmotion  as  is  consonant  with  the 
object  which  the  legislature  had  in  view  in  passing  it, 
and  calculated  t0  promote  the  attainment  of  that  object; 
but  I  do  not  agree  that  it  should  be  construed  in  so  unli- 
mited a  mode,  as  to  render  every  description  of  work  on  a 
Sunday,  illegal.  It  enumerates  certain  persons  to  whom 
it  is  intended  to  apply^  namely,  tradesmen,  artificers, 
woiiunen,  and  labourers.  If  the  prohibition  was  intended 
to  embrace  all  descriptions  of  persons,  and  every  species 
of  business,  why  was  this  enumeration  of  particular 
classes  of  persons  adopted,  when  the  simple  expression, 
"  no  person  whatsoever,''  would  so  clearly  and  unequivo- 
x»Uy  have  exj^ained  the  meaning?  .  I  cannot  help 
jthinking,  that  if  the  provision  had  been  intended  to  be 
geaeral,  the  langui^e  in  which  it  was  framed,  would 
have  been  general  also.  But,  it  has  been  urged  that  the 
.words,  '^worldly  labour"  in  the  act,  ought  to  be  read 
disjunctively  from  the  rest  of  the  sentence  in  which  they 
axe  found ;  and  that,  being  so  read,  they  will  have  refer- 
ence to  ca$e9  where  the  contract  has  been  made  by  parties 
not  exercising  their  ordinary  calling.  I  cannot  adopt  that 
construction  of  the  act;  I  think  the  act  was  meant  to 
apply  only  to  cases  where  one,  or  both,  of  the  contracting 
parties  was  acting  in  his  ordinary  calling,  or  business,  as 
it  may  be  more  properly  termed.  I  cannot  bring  my 
mind  to  the  conclusion,  that  the  exercise  of  every  descrip- 
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1827.  tion  of  bosinesB  was  intended  to  be  prohibited.  The  real 
interests  of  religion  do  not  require  such  strictness.  It  is 
not  necessary  that  every  hour  of  every  Sunday  should  be 
dedicated  to  acts  of  devotion.  I  can  conceive  that  a  man 
may  act  very  laudably  in  making  a  bargain  like  this  on  a 
Sunday,  without  at  all  interfering  with  his  religious 
duties.  I  think  a  man,  by  so  doing,  may  materially  add 
to  the  comforts,  and  diminish  the  labours  of  his  servants, 
and  in  so  doing  be  in  the  performance  of  a  duty,  instead  of 
a  crime.  If  so,  there  can  be  nothing  militating  against  the 
interests  of  religion,  or,  consequently,  against  the  object  for 
the  furtherance  of  wh  ich  this  statute  was  passed,  in  the  trans- 
action between  the  pauper  and  his  master.  I  am,  there^ 
fbre»  of  opinion,  that  the  act  of  hiring  a  servant  by  a  master, 
or  of  contracting  for  a  service  by  a  labourer,  on  a  Sunday, 
is  not  an  offence  within  the  letter  or  spirit  of  this  act  of 
parliament,  and  consequently  that  the.  pauper,  having 
served  his  due  time,  under  a  legal  hiring,  has  acquired  a 
settlement.  Surely  it  would  be  absurd  to  say  that  sudi 
an  act,  which  can  be  performed  only  once  in  the  course 
of  a  year,  is  a  part  of  the  ordinary  calling  of  either  the 
master  or  the  servant. 

HoLROYD,  J. — I  think  the  hiring  in  this  case  was  a 
lawful  hiring,  and  that  due  service  under  it  conferred  a 
settlement  on  the  pauper.  The  object  of  the  statute  was 
to  prohibit  persons  from  carrying  on  their  ordinary  busi- 
ness and  calling  on  the  sabbath.  It  is  a  penal  act,  and, 
therefore,  is  not  to  be  construed  so  as  to  give  it  an  opera- 
tion ezten4ing  beyond  the  clear  and  necessary  import  of 
its  words.  Construing  it  according  to  that  rule,  it  seems 
to  me  that  the  business,  or  work,  or  labour  of  persons, 
performing  it  in  the  course  of  their  ordinary  calling,  was 
all  that  was  intended  to  be  prohibited ;  and  that  the  con- 
tract entered  into  between  these  parties,  does  not  come 
within  that  prohibition.  If  the  servant  had  gone  to 
plough,  or  the  master  had  made  a  sale  of  com,  upon  the 
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Sonday,.  each   would  have' been  exercising  his  ordinaty' 
calling,  and  would  have  come  within  the  purview  of  the     ThTlKiKo 
statute;    but  the  one  hiring  a  servant^  and  the  other    ^^   v. 
letting  himself  to  a  service,  does  not  appear  to  me  to 
come  within  that  description,  or  to  be  an  offence  against 
the  provisions  of  the  act.     I  am,  therefore,  of  opinion, 
that  the  pauper  was  lawfully  hired.  - 

LiTTLBDALB,  J. — I  am  deaiiy  of  opinion  that  there 
was  a  lawful  hiring  in  this  case.  I  have  no  doubt  that 
the  words  ^'  ordinary  calling,"  in  the  act,  were  meant  to 
extend  to  all  the  preceding  words  in  the  sentence,  and 
ought  to  be  read  in  connection  with  the  words,  ^'  worldly 
labour/'  I  think  this  is  evident  from  the  context. 
Tradesmen,  artificers,  workmen,  and  labourers,  are  speci- 
fically named,  and  the  other  persons  mentioned,  must  be 
taken  to  be  other  persons,  ejusdem  generis.  If  so,  the  act 
cannot  extend  to  a  case  like  the  present.  Nor  ought  it. 
Such  an  act,  penal  in  its  consequences*  ought  not  to  be 
so  construed  as  to  have  an  operation  beyond  its  &ir  mean* 
ing.  The  act  of  hiring  on  the  one  side,  or  of  letting  on 
the  other,  was  not,  in  my  opinion,  an  exercise  of  the  ordi- 
nary calling  of  either  of  the  parties,  in  the  fair  sense  of 
those  words;  nor  was  there  any  work,  business,  or  labour, 
in  it. 

Order  of  Sessions  confirmed  (a). 

1 

(a)  See  Rex  v.  Brothertony  2  London,  on  a  Sunday  evening,  the 
Stra.  702 -y  Vrmy  ▼.  Vrfontaine,  plaintiff  haying  booked  a  place 
1  Taunt.  135 ;  Blox$ome  v.  WU-  and  paid  a  shilling  earnest  at  the 
Ham,  5  D.  &  R.  82 :  3  B.  &  C.  defendant's  booking  office.  The 
232  J  Sandiman  ▼.  Bridge^  K.  B.  defence  set,  up  was,  that  the  con- 
Trinity  tenn,  1827.  That  was  an  tract  being  made  on  a  Sunday, 
action  against  a  stage  coach  pro-  was  yoid  by  the  statutes  3  Cat.  1, 
prietor,  to  recover  the  expences  c  1,  and  29  Car.  2,  c.  7,  and  there- 
incurred  by  the  plaintiff  in  conse-  fore  that  the  action  was  not  main- 
quence  of  the  defendant  neglecting  tainable.  The  plaintiff  had  a  ver- 
to  convey  him  from  Clapton  to  diet,  and  a  rule  for  entering  a 
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noQSuit  was  afterwards  gmnted, 
after  hearing  which  argued,  the 
whole  Court  were  of  opinion  that 
stage  coacih  proprietors  were  not 


within  the  scppe.of  eit]ier  of  those 
statutes,  and  that  the  action  was 
maintainable,  £d.  MSS. 


A 


Where  an 
apprentice  is  , 
bound  out  of  a 
parish  by  his 
rather,  but 
part  of  the  ex- 
penses is  paid 
out  of  the  pa- 
rochial funds, 
the  indenture 
must  be  ap- 
proved by  two 
justices, 
**  under  their 
hands  and 
sealt/*  pursu- 
ant to  56  Geo, 
3,c.  139,s.ll, 
or  it  will  be 
Toid  ab  initiOf 
and  service 
under  it  will 
confer  no  set* 
tlement. 


The  Kino  v.  The  InbabitaDts  of  Store  Damarel. 

Jane  COLEMAN  wais  remoyed  by  an  order  of  two 
justices  from  the  pariah  of  Stoke  Bamarel*  to  the  parish 
of  Charles,  in  the  borough  of  Plymouth,  both  in  tlie  county 
of  Devon;  and  upon  appeal,  the  sesaionB  quash^  the 
order,  subject  to  the  opinion  of  this  Ciourt  upon  the  fddkm* 
ing  case. 

The  pauper,  Jane  Coletnan,  daughter  of  Thomas  Cole- 
man,  of  the  parish  of  Stoke  Damarel,  was  bound  appren- 
tice on  the  16th  October,  1823,  to  Jeremiah  EUis,  of  the 
parish  of  Charles,  in  the  borough  of  Plymouth.  The  inden- 
ture which  was  on  a  one  pound  stamp,  was  executed  by 
the  master,  the  pauper,  and  her  father,  and  the  following 
allowance  was  written  on  the  margin : — "  Devon,  to  wit. 
We,  whose  names  are  underwritten,  justices  of  the  peace 
for  the  county  aforesaid,  whereof  one  is  of  the  quorum,  do 
consent  to  and  allow  the  putting  forth  June  Coleman  an 
apprentice,  according  to  the  inteut  and  meaning  of  this 
indenture."  This  allowance  was  signed  by  £•  Lockyer 
and  5.  Pym,  two  justices  of  the  peace  for  the  county  of 
Devon,  but  was  not  under  seal.  Upon  the  binding  of  the 
said  Jane  Coleman  by  the  said  indenture,  an  eicpense  was 
incurred  by  the  public  parochial  funds  of  the  sai^  parish 
of  Stoke  Damarel,  thatis  to  say,  tune  pounds,  being  the 
consideration-ftioney  mentiened  in  the  teid  indenture,  and 
a  further  sum,  being  the  costs  and  charges  attending  the 
binding;  No  notice  was;  g»rea  ^ ,  the  ov.ejrseera  of  the  poor 
of  the  parish  of  Charles,  or  thpe  guardians  of  Aft  poor  of 
Plymouth,  or  to  any  of  them,  of  the  intention  to  bind  out 
such  aj^enti^  previftuslylo  the  binding.    Plymouth  is  a 
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borough  Bitaate  in  the  county  of  Devon*  having  justices        1827. 
who  have  exclusive  jurisdiction  therein.    The  pauper  re-       ^— v-^ 
sided  in  service  under  the  indenterewith  the  said  Jertndak        ^v.  ^^^ 
Ellis,  from  the  date  of  the  said  indenture  until  she  was  ^'^^^  I>ama- 
discharged  from  further  semee  under  it  on  the  3d  July» 
1826,  by  two  magistrates  (a). 

Nolan  and  Praed,  in  support  of  the  order  of  sessions. 
The  question  in  this  case  will  depend  upon  the  construo- 
tion  to  be  given  to  certain  sections  of  the  statute  66  Geo^  3,  - 
c.  139,  namely,  the  first,  second,  fifth,  and  eleventh  (ft). 
(a)  The  following  were  added  to     tice  by  the  overseen  of  the  poor 


tin  special  ease,  as  the  peiatsior 
argument.  ''The  coansel  in  sup- 
port of  the  order  of  sessions  will 
contend  that  the  circumstances 
stated,  bring  this  case  either  within 
the  provisions  of  the  secondhand 
fifUi  sections  of  the  56  Geo.  3, 
c.  139,  or  within  those  of  the  11th 
section  of  that  act.  That  on  the 
first  sopposition,  no  settlement  has 
been  gained  in  the  parish  of 
Charles,  because  no  notice  was 
given  to  the  overseers  of  that  parish 
previous  to  the  binding:  and  on 
the  seeond,  because  the  justices' 
^^proval  of  the  indenture  was 
signed  only,  and  not  tealed  by 
them.''  "  The  counsel  against  the 
order  of  sessions  will  contend  that 
the  drcnmstances  staled  ia  the 
case  do  not  bring  it  within  the  pro- 
visions of  the  first,  second,  or  fifth 
section  of  the  56  Geo.  3,  c.  139, 
or  wttMn  the  provisions  of  the 
llih  section  of  that  aet;  bat  thai 
if  it  foils  within  the  last  section* 
the  provisions  of  that  section  are 
only  directory,  at  least  so  ht  a^ 
relaiBs  to  the  re^iatioa  of  a  se^ 

tlemoDt*!' 

(b)  Sect.  1 ,  provides  that  **  before 

any  ddld  sfas^  be  bottnd  'lippreii*'' 


of  any  parish,  &c.,such  chUd  shall 
be  carried  before  two  justices  of 
the  county,    &c.,    wherein  such 
parish,  Sec.,  shall  be  situate ;  who 
shall  inquire  into  the  propriety  of 
binding  such  child  apprentice  to 
the  person  to  whom  it  shall  be  pro- 
posed by  such  overseers  to  bind 
such  child,  &c. ;  and  if  such  jus- 
tices shall  upon  such  examination 
and  inquiry,  think  it  proper  that 
such  child  should  be  bound  a^ 
prentice  to  such  person,  such  jus- 
tices shall  make  an  order  declaring 
that  such  person  is  a  fit  penoa  to 
whom  such  child  may  be  properly 
bound  as  apprentice ;    and  shall 
therefore  order  that  the  overseen 
of  the  place  to  which  subb  child 
shall  belong,  shall  be  at  liberty  to 
bind  such  child  apprentice  accord- 
ingly ;  which  order  shall  be  de- 
livered to  such  oveneers  as  die 
wanaat  fbr  binding  such  ehild  ap- 
prentice as  aforesaid ;   and  such 
order  shall  be  referred  to  by  the 
dAW  libeieof,  and  the  names  of  the 
flVd  jasUctB  in  tbd  indentUEe  cf 
appreaticesh^  of  such  child;  and 
after  such  order  shall  have  been 
made,  sueh  justices  thall  sign  their 
aUbwaitoe-ofjueh  iadenttm  of  «p. 
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If  there  waft  a  valid  binding  of  the  pauper  as  an  appren- 
tice, either  by  the  parties  themselTeB,  independently  of  that 
statute,  or  by  the  parish  officers  pursuant  to  its  provisions, 
a  settlement  has  been  gained ;  but  it  is  submitted,  that 
there  was  no  valid  binding,  and  therefore  that  the  sessions 
have  done  right  in  quashing  the  order  of  removal.  It  will 
probably  be  contended,  and  perhaps  may  be  admitted, 
that,  but  for  the  enactments  of  the  56  Oeo.  3,  c.  1^9,  the 
binding  in  this  case  would  be  valid,  as  the  act  of  the  parties 
themselves;  Rex  v.  Arundel {a)^  where  it  was  held  that 
an  infant  may  bihd  himself  an  apprentice  by  indenture, 
because  it  is  for  his  benefit  (&) ;  and  that  though  he  is  a. 
pauper  in  the  parish  workhouse  at  the  time  of  the  binding, 
and  the  parish  officers  pay  the  premium,  still,  it  is  not  ne- 
cessary for  them  to  sign  th^  indenture,  or  that  the  parties 
should  assent  thereto,  if  the  infant  is  not  a  parish  appren- 
tice within  the  meaning  of  the  43  Eliz.  c.  2.  [Bai/lei/,  J. 
Does  not  the  56  Geo,  3,  c.  139,  apply  exclusively  to  parish 
bindings?    If  it  does,  your  admission  concludes  you]- 


prenticeship  before  the  same  shall 
be  executed  by  any  of  the  other 
parties  thereto,  &c.'' 

Section  %  after  regulating  the 
allowance  of  the  indenture  in  casefe 
where  the  master  and  the  appren- 
tice reside  in  different  counties  or 
jurisdictions,  provides  that  <<  notice 
ihali  be  given  to  the  overseers  of 
the  poor  of  the  parish  or  place  in 
which  such  child  shall  he  intended  to 
serve  an  apprenticeship,  before  any 
justice  for  the  county  or  district, 
within  which  such  parish  or  place 
shall  be,  shall  allow  such  inden* 
ture;  and  such  notice  shall  be 
proved,  before  such  justice  shall 
sign  such  indenture,  unless  one  of 
such  overseers  shall  attend  such 
justice,  and  admit  such  notice/' 

Section  5,  provides,  that  "iw) 
Httlemeni  shall  he  gained  by  any 


child,  who  shall  be  bound  by  the 
officers  of  tlie  parish,  &c^  6y  reason 
of  such  apprenticeship^  unless  such 
order  shall  be  made,  and  such 
allowances  of  such  indenture  of 
apprenticeship  shall  be  tigned^  as 
hereinbefore  directed^ 

Section  11,  provides,  that  '^  no 
hudentwre  of  t^preniiceship,  by  rea- 
son of  which  any  expense  whatever 
shall  at  any  time  be  incurred  by 
the  public  parochial  funds,  shall 
he  valid  and  effectual,  unless  ap- 
pfoved  of  by  two  justices,  wider 
their  hands  and  seals,  according  to 
the  provisions  of  the  43  Eliz.  (en- 
titled, an  act  for  the  relief  of  the 
poor)^  and  of  this  act." 

(a)  5M.&S.  367. 

lb)  See  Res  v.  Wigston,  5  D. 
&  R.  339 ;  3  B.  &  C.  486  ;  2 
D.  &  R.  M.  C,  445. 
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Some  imrCs  of  the  act  do  apply  exclo^iYely  to  parish  biod*        ^^^7* 
logs ;  but  the  eleventh  sectioQ  ib  more  general :  that  ap*     jbe  Kino 
plies  to  all  bindings  where  any  expense  is  incurred  by  the  ^^ 

parish^  and  is  to  be  read  as  connect^  with,  and  referring  rel. 
to>  the  preceding  sections.  Rex  v.  Bawhurgk  (a).  Then^  if 
the  provisions  of  this  statute  are  applicajble,  generally,  to 
all  bindings  where  expense  is  incurred  by  the  parochial 
fundst  whether  made  by  the  parish  officers  or  by  the  parties, 
this  indenture  is  clearly  void ;  and  it  seems  reasonable  to 
give  the  statute  that  general  application ;  for  the  object  di 
the  legislature  in  passing  it  manifestly  was,  to  enforce  the 
same  investigation  and  allowance  by  the  misgistrates,  the 
same  notice  to  the  parish  oflGu^rs^  and  the  observance  of  the 
same  formalities  in  all  respects,  in  bindings  by  private 
parties  where  the  parochial  funds  incuned  expensei,  as  ia 
parish  bindings.  In  this  point  of  view  there  are  two  fatal 
defects  in  this  indenture.  First,  no  previous  notice  of  the 
binding  was  given  to  the  overseers  of  the  parish  of  Charles.: 
The  pauper  belonged  to  the  parish  of  Stoke  Damare) ;  the 
master  belonged  to  the  parish  of  Charles,  within  the  borough 
of  Plymouth,  the  justices  of  which  have  an  exclusive  juris* 
diction :  therefore,  notice  to  the  officers  of  the  latter  parish 
of  the  intended  binding  was  necessary,  by  the  express  pro- 
visions of  the  second  section  of  the  act  (&).  That  was  ex^ 
pressly  decided  in  Rex  v.  Newark  (c).  There,  the  over- 
seers of  a  county  pariah,  in  pursuance  of  an  order  of  county 
magistrates,  bound  a  pauper  apprentice  to  a  master 
residing  in  a  borough  within  the  same  county,  having  ma- 
gistrate?  with  exclusive  jurisdiction,  and  gave  no  notice 
of  the  binding  to  the  overseers  of  the  borough  parish ;  and 
it  was  held  that  the  indenture  was  void  under  the  statute. 
Secondly,  the  allowance  of  the  indenture  here  was  only 
signed  by  the  magistrates,  whereas  it  ought  to  have  been 
under  their  hands  and  $eak»    It  will  be  contended  on  the 

(a)  3  D.  &R.  338;    2  B.  &  C.  (c)  4  D.  &  R.  745  ;  3  B.  &  C. 

222 ;  3  b.  &  E.  M.  C,  23.  59  ;  2  D.  &  R.  M.  C,  366. 

(6)  Ante,^QO, 
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Other  side,  tbat  the  act  of  PariiamenI  is,  m  thw  respect, 
merely  directory,    and  that  as  the  clause  requiring  the 
V-  approval  of  two  justices,  under  their  Hands  and  seals  {a), 

BEX,.  *  refers  to  the  43  Eliz.  c.  2,  which  does  not  require  the 
allowance  to  be  under  seal ;  it  could  not  have  been  intended 
to  make  that  an  indispensable  requisite  under  this  act; 
The  argument,  however,  cannot  be  sustained ;  for  diis  is 
the  case  of  the  execution  of  a  power  given  to  particular 
persons,  but  binding  and  operating  on  other  parties,  and 
which  must,  therefore,  be  executed  strictly  and  literally 
as  given;  and  the  magistrates  have  no  diseretionary 
right  to  dispense  with  any  one  of  the  formi^hies  which 
they  are  directed  to  observe.  This  distinction  between 
the  execution  of  deeds  which  bind  the  parties  only, 
and  of  those  which  operate  upon  third  persons,  was 
clearly  laid  dovm  by  Lord  Ellenborough  in  his  very 
learned  judgment  in  the  case  of  Rex,  v.  Austrey  (6), 
and  is  quite  decisive  of  the  point  in  the  present  case. 
There,  a  certificate  was  signed  by  two  churchwardens 
and  one  overseer,  but  had  only  two  seals ;  and  it  was  held 
to  be  not  properly  executed  within  the  8  &  9  W.d,  c.  30, 
which  requires  certificates  to  be  under  the  handsand  seals 
of  the  churchwardens  and  overseers,  or  the  major  part  of 
them.  The  language  of  Lord  Ellenborough  upon  the 
point  was  this : — ''  In  considering  how  far  the  cases  of 
deeds  are  applicable  to  the  present,  it  is  to  be  recollected, 
that  in  those  cases  the  parties  alone^  under  whose  autho- 
rity the  deeds  were  executed,  are  bound  by  them.  But 
the  present  is  the  case  of  the  execution  of  a  power,  which 
binds  and  operates  upon  other  persons  at  their  peril,  and 
subjects  them  to  indictments  as  for  crimes,  in  case  of  their 
disobedience  to  the  power,  if  it  be  duly  executed.  In 
the  execution  of  powers,  all  the  circumstances  required  by 
the  creators  of  the  power  (however  unessential  and  other- 
wise unimportant)  must  be  observed,  and  can  only  be 

(a)  Sect.  11 ;  m^,  460.  {b)  iPhil.  Et.469,  5th  edit.  And 

see  Sugden  en  Powers,  215. 
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satisfied  by  a  firtrictly  literal  tqid  precise  perionnqMe<a>.  *       issn 
It  19  also  a  general  principle  of  law,  wherever  a  power  ia     ,J^^^* 
giv;en,  to  piLxticular  persons  to  do  a  written  act  in  a  partis  v,- 

cul^  manner,  or  under  *c«iain  pecnliar  circmnstwneea,  ^"^jj^^*^' 
wtvftljter  it  be  to  parish  officers  or  mt^strates,  (as,  lo 
giaAt  certificates,  under  which,  if  duly  executed,  other 
persons,  especially  public  officers,  are  bound  to  act,  or  to 
graojt  warrants,  oc  make  orders),  that  their  authority  must 
appear  upon  the  instrument  itself.  It  must  thereby 
appe^,  that  ^they  are  the  persons  authoriaed^  and  that  the 
certificate,  warrant,  or  order,  was  made  in  the  manner  and 
under  the  circumstances  required;  otherwise,  thecerti* 
ficaie,  warrant,  or  order,  is  not  obligatory,  but  void.  The 
statute  is  to  be  construed,  in  a  case  like  this,  according  to 
commoa  parlance  and  understanding,  and  so  as  to  be  a 
security  to  persons,  who  are  bound  to  obey  the  powers 
giyen  by  it  at  their  peril;  and  it  is  not  to  be  construed  . 
according  to  what  may  be  brought  within  its  words  by 
nice  legal  leasoning,  applicable  merely  to  deeds." 

BoUandvid  Coleridge,  contri.  The  indenture  in  this  case 
cannot  pQssibly  be  considered  as  falling  within  the  provi- 
sions of  the  first,  second,  and  fifth  sections  of  the  act  of 
Parliament;  and  the  eleventh  section  is  a  separate  and 
independent  enactment,  which  ought  not  to  be  read  with 
reference  to,  or  in  connexion  with,  the  preceding  clauses* 
The  first  ten  sections  are  confined  entirely  to  parish  bind- 
ings ;  but  here  the  binding  was  the  act  of  the  father,  and 
the  indenture  is  affected  by  the  eleventh  section  only. 
JSexv.  Arundel  {b),  is  decisive  to  show  that  n<me  but  a 
binding  by  the  parish  officers,  is  a  parish  binding  within 
the  meaning  of  the  acts  of  Parliament ;  and  that  the  mere 
circmnstance  of  the  premiums  being  paid  by  the  parish, 
does  not  vary  the  case.    Resp  v«  Bawburgh  (c),  and  Rex 

(a)See  Hawkinsv, Kempj  3  East,  (c)  3  D.  &  R.  338  ;  2  B.  &  C. 
440.  922 ;  2  D.k  R.  M.  C,  23. 
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• 

1827.        y.  Newark  {a),  therefore,  are  no  authorities  for  the  present 
The  Kino     case,,  because  they  differ  from  it  in  this  essential  particu- 
V-  lar,  that  there  the  pauper  was  bound  out  by  the  parish 

iiEi^,  "  officers,  and  here  she  was  bound  out  by  her  father.  Then 
with  respect  to  the  construction  ot  the  ekventh  section,  to 
which  single  point  the  question  now  before  the  Court  is 
reduced,  it  is  clearly  unconnected  with  all  that  precedes 
it  in  the  statutes ;  it  appears  to  have  been  added  after  the 
rest  of  the  act  had  been  drawn ;  and  it  is  evidently  framed 
merely  for  the  purpose  of  preventing  clandestine  appro- 
priations of  the  parish  fands.  It  is,  in  effect,  a  statute  of 
itself,  introduced  by  a  regular  preamble,  ihe  language  of 
which  .plainly  indicates  that  the  enactment  which  follows 
is  meant  to  be  distinct  and  independent,  and  that  the  sec- 
tion itself  is  to  standi  alone,  as  if  it  were  a  separate  act  of 
Parliament  (&).  It  does,  undoubtedly,  require  the  ap- 
proval of  the  indenture  by  two  justices  ''under  their 
hands  and  seaUy*  but  it  is  evident  that  the  latter  words 
were  not.  intended  to  be  inserted,  but  have  crept  ixf 
through  mistake;  because  it  goes  on  to  say,  ''according 
to  the  provisions  of  the  said  act,  and  of  this  act :"  and 
neither  the  said  act,  the  43  l^iz.  c.  2/  nmr  the  preceding 
sections  of  this  act,  require  the  allowance  of  the  inden- 
ture to  be  under  seal.  All,  therefore,  that  was  meant  to 
be  required  by  this  section,  was  an  allowance  according 
to  the  provisions  of  the  43  Eliz.  c.  2,  and  the  previotis 
sections  of  the  56  Geo.  3,  c.  139,  namely,  an  allowance 
signed  by  two  justices ;  and  as  there  has  been  such  an 
allowance  in  this  case,  it  follows  that  the  indenture  is 
valid.  But,  admitting  that  this  indenture  may  be.  void" 
able  as  between  the  parties,  it  by  no  means  follows  that  it 
is  absolutely  void  in  law,  so  as  to  deprive  the  party  who 
has  served  under  it  of  a  settlement.  The  deventh  section 
does  not  appear  to  have,  been  intended  in  any  manner  to 
affect  the  settlement,  for  its  language  is,  that ''  no  inden- 

(«)  4  D.  &  R.  745;  3  B.  &  C.  59,        (6)  Poft,  466. 
2D.&R.  M.C.,  366. 
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tare  shall  be  valid  and  effectual  ;*'    and   in    preceding        ^^^7. 
sections,  where  it  was  intended  to  affect  the  settlement*     The^Kiyo 
the  language  is  express  and  unequivocal,  that  no  settle-  ^• 

ment  shall  be  gained.     It  is  declared  by  the  5  Eliz.  c.  4,  rel. 

s.  26,  that  the  binding  in  such  cases  -as  are  within  that 
act,  shall  be  for  seven  years,  and  by  sect.  41,  that  all  in- 
dentures, otherwise  thereafter  to  be  made,  than  is  by  that 
statute  appointed, ''  shall  be  clearly  void  in  the  law,  to  all 
intents  and  purposes ;"  language  infinitely  stronger  than 
that  of  the  56  Geo.  3,  c.  139,  s.  11,  namely,  that  ''no 
indenture  shal}  be  vahd  and  effectual ;"  and  yet  it  was 
held,  in  St.  Nicholas  v.  St.  Peter  in  Ipswich  (a),  that  that 
clause  did  not  render  an  indenture  of  apprenticeship  for 
four  years  void,  but  only  voidable  if  the  parties  thought 
fit  to  take  advantage  of  it,  and  that  a  settlement  was 
gained  by  service  under  it:  and  the  authority  of  that  de- 
cision was  admitted  in  argument,  and  recognized  by  Lord 
Elknbordugh  in  Gray  v.  Cookson  (6),  and  afterwards  con- 
firmed by  the  court  of  Common  Pleas  in  Gyey.  Felton  (c). 
In  the  latter  case,  the  true  distinction  was  declared  by 
Mansfield,  C.  J.,  to  be,  that  where  there  is  a  penalty  im- 
posed, the  instrument  is  void,  because  there  the  contract 
itself  is  illegal ;  but  that  where  no  penalty  is  imposed, 
the  instrument  is  only  voidable.    That  distinction  applies 
to  the  present  case ;  for  the  statute  inflicts  no  penalty  for 
omitting  to  seal  the  allowance,  though  for  some  other 
omissions  it  does  inflict  penalties ;  and  then,  the  result  is, 
that  even  though  this  indenture  is  voidable,  still  it  is  not 
void,  and  not  having  been  avoided  by  the  parties,  service 
under  it  has  conferred  a  settlement.    With  respect  to  the 
objection  of  the  want  of  notice  on  the  part  of  the  parish  cif 
Charles,  there  is  really  no  weight  in  that,  for  the  notice  is 
required  only  in  cases  where  the  service  is  to  be  performed 
in  a  different  county  or  district  from  that  in  which  the 

(a)  Burr.    S.  C.  91 ;    2  Stra.     Evered,  CM.  26  ;  16  East,  27. 
1066.    See  Rex  ▼.  Gainsborough,        (6)  16  East,  13. 
1   BotU  546,    PI.  745;     Rex  r.        (c)  4  Taunt.    876. 
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binding  parish  ia  sitnieited^  and  where  there  most  be  a 
.^^^J^'^^j     second  allowance  of  the  indenture  by  two  magistratea 
t'^         of  that  dif&iBnt  eoimty  or  district ;  which  is  not  the  caae 
here. 


Stoke  Dama< 

BEL. 


Baylby,  J.— I  do  not  know  how  to  get  over  the  worda> 
of  this  clause  of  the  act  of  Parliament ;  they  are  plain 
and  unequivocal :  and  I  shrink  from  adopting  a  rule  of 
construction  with  respect  to  them,  which  would  have  the 
effect  of  deciding  that  the  legislature  did  not  mean  thi^ 
which  they  have  expresaed.  The  statute  is  a  rec^it  one, 
and  it  requires  certain  things  to  be  performed  with  legard 
to  apprenticeships,  which  previous  to  its  passing  were 
unnecessary*  The  earlier  clauses  apply  to  parish  bindings; 
but  then  comes  the  eleventh  section,  in  these  words: — 
"  And  whereas,  the  salutary  provisions  enacted  by  an  act 
passed  in  the  forty-^thiid  year  of  the  reign  of  bar  majesty 
Queen  Elizabeth,  intitled,  '  an  Act  for  the  Rehef  of  the 
Boor,'  are  frequentfy  evaded  in  the  binding  out  of  poor 
children,  and  the  premium  of  apprenticeship,  or  a  pari 
thereof,  is  clandestinely  provided  by  parish  officers,  who 
are  thus  enabled  to  bind  out  such  poor  children,  without 
the  sanction  of  justices  of  peace :  be  it  further  enacted, 
that  after  the  said  first  day  of  October,  no  indenture  of 
apprenticeship,  by  reason  of  which  any  expense  whatever 
shall  at  any  time  be  incuned  by  the  public  parochial 
funds,  shall  be  valid  and  e£foctual,  unless  approved  of  by 
two  justices  of  the  peace,  under  their  hands  and  seals, 
according  to  the  provisions  of  the  said  act,  and  of  this 
act."  It  begins,  therefore,  with  a  recital  of  an  inconve- 
nience, which  it  is  intended  to  remedy,  and  it  then  pro* 
ceeds  with  a  new  enactment,  which  is  to  furnish  the 
remedy.  Looking  at  the  whole  of  the  clause  together,  it 
clearly  relates  to  a  subject  to  which  the  preceding  sections 
did  not  apply,  and  was  intended  to  make  provision  for 
other  bindings,  than  those  to  which  the  parish  officers 
are  parties.    It  mentions  indentures  by  reason  of  which 
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expense  is  incmred  by  the  parochial  funds ;  and  s6  far 
the  indenture  in  question  comes  within  its  operation,  be- 
cause the  premium  was  paid  by  the  parish  officers.  It 
requires  the  indenture  to  be  approved  by  two  justices, 
under  their  hands  and  seals.  The  farmer  sections  do  not 
reqtrire  th^  allowancd  of  the  justices  to  be  under  seal; 
but  here  the  word  sedh  is  added.  Why  should  that  ad- 
dition be  made,  unless  it  was  intende^d  that  the  regulation 
thereby  enjoined  should  be  enforced?  It  is  said  that 
sighing  is  enough ;  btlt  how  caii  we  reject  the  words  which 
require  the  allowance  to  be  sealed?  Reddendo  singula 
singulis,  and  following  the  ordinary  legal  rules  of  con-* 
struction;  it  seems  to  me  that  the  legislature  intended  by 
this  section  to  require,  that  in  indentures  of  apprenticeship 
of  this  sort,  there  should  be  such  an  approval  as  was 
necessary  in  cases  of  parish  binding,  and  something  more, 
namely,  that  the  seals  of  the  magistrates  should  be  affixed 
to  their  approval.  Why  ^  such  an  additional  formality 
should  h6  required,  it  is  impossible  for  us  to  know,  and 
would  be  idle  to  inquire;  but  it  is  required :  and  we  must 
suppose  that  in  reqiiiring  it,  the  legislature  meant  that 
which  they  have  expressed.  Then  it  is  saiid,  that  even  if 
the  sealing  was  intended  to  be  required,  yet  the  omission 
will  not  render  the  indenture  absolutely  void,  but  onty 
voidable ;  in  other  words,  that  the  indenture  may  be  vailid 
for  some  purposes,  and  not  for  others,  t  think  the  wotds 
"  vafid  and  effisctuaF'  were  intended  to  apply  to  the  in- 
denture ab  initio,  and  that  it  was  the  object  of  the  legist 
latnre  to  make  it  binding  ab  initio,  so  that  the  parties 
should  not  be  able  to  avoid  it.  The  adoption  of  any  argu- 
ment to  the  contrary  would  be  highly  dangerous,  for  the 
parties  would  then  be  wholly  at  the  mercy  of  each  other, 
during  the  whole  of  the  apprenticeship,  and  either  might 
leave  the  other  unjustly,  shortly  before  the  completion  of 
a  period  of  seven  years.  For  these  reasons,  I  am  of 
opinion  that  this  indenture  was  void,  for  want  of  an 
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allowance  by  the  magistrates  under  seal,    and  that  no 
T^eRiNo    settlement  was  acquired  by  service  under  it. 

V. 

BBL,  HoLBOYD,  J.-^I  concur  in  the  opinion  that  this  inden- 

ture was  void^  under  the  eleventh  section  of  the  act  of 
Parliament.  This  was  not  a  parish  binding;  but  still  it 
was  such  a  binding  as  falls  within  the  provisions  of  that 
clause.  We  cannot  but  presume,  that  the  regulation  respect- 
ing the  seals  was  added  intentionally*  I  do  not  consider, 
that  an  enactment,,  that  indentures  not  approved  by  two 
justices,  under  their  hands  and  seals,  shall  not  be  valid  and 
effectual,  ought  to  receive  a  qualified  construction.  I  take 
the  approval  required,  to  be  one  conformable  with  former 
provisions,  with  the  addition  of  the  magistrates' seals;  and 
where  the  seals  are  not  affixed,  I  am  of  opinion  that  the 
indenture  is  not  voidable  only,  but  void  to  all  intents  and 
purposes. 

LfTTLBDALE,  J. — I  think  the  pauper  has  acquired  no 
settlement  in  this  case.  The  act  is  perfectly  plain  in  its 
language,  and  I  cannot  conceive  upon  what  principle  we 
can  be  asked  to  reject  the  words  ''  and  seijs*'  as  surplus- 
age. It  has  been  argued,  that  with  respect  to  the  requi- 
sition of  the  seals  the  act  is  directory  only ;  but  if  that 
argument  is  good,  it  will  equally  justify  the  magistrates  in 
dispensing  with  their  signatures  as  well  as  their  seals;  and 
thus  a  parol  approval  would  be  sufficient,  which  would  open 
a  wide  door  to  fraud.  It  has  also  been  argued,  that  the  in- 
denture may  be  valid  for  some  purposes,  and  not  for  others ; 
but  that  would  be  a  dangerous  mode  of  construction :  and 
why  should  it  be  valid  for  the  purposes  of  gaining  a  settle- 
ment, and  invalid  for  other  purposes  7  The  earlier  sections 
of  the  act  may  be  affirmative  and  directory,  but  this  is 
clearly  negative  and  imperative. 

Order  of  Sessions  confirmed. 
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The  Kino  v*  The  Inhabitants  of  Cottingham« 

J.  WO  Justices,  by  their  order,  removed  William  Hardy      The  ex- 

the  younger,  and  Mary  his  wife,  from  the  township  of  ramaderofa 

Bishop-Burton  to  the  township  of  Cottingham,  both  in  copyhold 

the  East  Riding  pf  the  county  of  York ;  and  the  sessions,  the  purc^tfer 

on  appeal,  confirmed  the  order,  subject  to  the  opinion  of  *^'*"^*^^' 

this  Court  upon  the  following  case :— '  ^  the  considenr 

The  pauper,  William  Hardy  the  younger,  had  acquired  bring*Uw  pur- 

no  settlement  in  his  own  right,  but   followed  that  of  chase  within 

William  Hardy  his  father ;  and  the  only  question  at  the  c.  7,  s.  5,  and 

sessions  was,  whether  Cottinsham  or  Bishop-Burton  was  ^^^^^  ^« 

°  *  purchaser  to  a 

the  last  place  of  settlement  of  William  Hardy  the  father.  setUement. 

It  was  admitted  that  William  Hardy  the  father,  had 
acquired  a  settlement  in  Cottingham,  the  appellant  parish; 
but  the  appellants  insisted,  that  he  had  afterwards  ac- 
quired a  settlement  in  the  respondent  parish,  by  the 
purchase  of  a  cottage  situate  in  that  parish,  and  a  resi- 
dence in  such  cottage  for  more  than  forty  days,  under 
the  following  circumstances : — In  the  year  1813,  Hardy 
the  father,  agreed  with  one  Edward  Page,  who  then  re- 
sided at  Feversham,  in  Kent,  for  the  purchase  of  a  copy- 
hold cottage,  situate  at  Bishop-Burton.  It  was  agreed 
that  Hardy  should  pay  22/.,  and  all  the  expenses  attend- 
ing the  sale.  Upon  these  terms  the  purchase  was  made. 
On  the  22d  of  July,  1813^the  cottage  was  surrendered  to 
Hardy  the  fieither ;  in  the  year  1814  he  was  duly  admitted, 
according  to  the  custom  of  the  manor :  and  he  has  ever 
since  continued  to  reside  in  the  cottage.  The  amount 
paid  hy  Hardy  the  father,  was  22/.  to  the  vendor;  3/,  lOs., 
the  fine,  to  the  lord  of  the  manor ;  1/.  ISs.  to  the  steward 
of  the  manor,  for  his  admission  copy ;  and  6/.  12s.  6f/.  to 
his,  Hardy's,  attorney,  for  the  expenses  of  the  surrender; 
making  a  total  of  33/.  I5s.  6d. 

ArchboU,  in  support  of  the  order  of  sessions*    The 
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1827.        question  is,  whether  this  was  a  purchase  of  an  estate,  the 
^^^,       consideration  for  which   amounted  to  the  sum  of  30/., 
V,  bona  fide  paid,  within  the  meaning  of  the  statute  9  Geo.  1 , 

c.  7,  8.  5  (a).  It  is  confidently  submitted  that  it  was  not. 
"  A  consideration  of  30/.,  bon&Jide  paid,"  must  mean  30/. 
paid  to  the  vendor,  and  actually  finding  its  way  into  his 
pocket ;  here  the  sum  paid  to  the  vendor  was  only  22/. 
H^re  the  Court  stopped  him,  and  called  upon 

Coltman  and  Patteson,  contra.  This  was  a  purchase 
of  an  estate,  the  consideration  for  which  amounted  to  30/., 
and  was  bon&Jide  paid,  within  the  fair  meaning  of  the 
statute.  The  statute  does  not  say  that  the  30/.  shall  be 
paid  to  the  vendor,  or  shall  find  its  way  into  his  pocket ; 
it  only  requires  that  sum  to  be  paid  by  the  purchaser. 
Mr.  Nolan,  in  hia  treatise  (6),  speaking  on  this  subject, 
says,  '*  it  is  sufficient  if  a  consideration  of  30/.  is  paid  by 
the  purchaser,  without  reference  to  the  subsequent  distri- 
bution of  the  purchase  money.  A  copyhold  tenement, 
the  price  of  which,  with  the  fines  and  fees  paid  to  the 
Court,  amounted  to  30/.,  gives  a  settlement."  And  he 
cites  St.  PauVs,  Walden,  v.  Kimpton  (c),  as  an  authority 
for  the  position.  That  is  directly  in  point.  Sq;  in  Gra- 
ham V.  Sime  {d),  it  was  held,  that  a  covenant  to  surrender 

(a)  Which  enacts, "  that  no  per-  chased  a  copyhold  tenement  in  St 

son  shall  be  deemed  to  acquire  a  Paul's,  Walden,  whicji,  with  the 

^ttlement  in  any  parish  or  place,  fine,  and  fees  paid  to  the  Court, 

by  virtue  of  any  purchase  of  any  amounted  to  SOL ;  and  it  appeared 

estate  or  interest  in  such  parish  or  that  the  oSicers  of  Kimpton  had 

place,  whereof  the  consideration  given  him  405.  towrards  paying  his 

fbr  such  purchase  does  not  amount  fine  and  fees.    Therefore  it  was 

to  the  sum  of  30/.,  bond  fide  paid,  insisted  that  this  was  fraudulent, 

fpr  any  longer  time  than  such  per-  and  not  a  good  purcha^  within 

son  shall  inhabit  in  such  estate,  the  statute,  sufficient  to  gain  a  set- 

and  shall  then  be  liable  to  be  re-  tlement.    But  by  the  whole  Court : 

moved  to  such  parish  or  place,  We  cannot  take  notice  of  its  being 

where  such  person  was  last  legally  fraudulent,  unless  the  Justices  had 

settled,  before  the  said  purchase  adjudged  it  so.    And  the  order 

and  inhabitancy  therein.''  was  confirmed." 

(6)  Vol.  ii.  95,  3id  edit.  (<0  1  East,  632. 

(r)  Foley,  138.  *' A  person  pur- 
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a  copyhold  to  a  porchaser,  and  to  make  and  do  all  acts,  ^^7- 
deeds,  &c.,  for  the  perfect  surrendering  and  assuring  the  '£^^  xino 
premises  at  the  costs  and  charges  of  the  seller,  was  not  ^  ^' 
broken  by  non-payment  of  the  fine  to  the  lord  on  the 
admission  of  the  purchaser.  ILittledale,  J.  That  case 
does  not  bear  at  all  upon  the  present;  Even  if  the  fine  to 
the  lord,  and  the  fee  to  the  steward,  can  be  taken  into 
account  as  part  of  the  purchase  money,  you  ha^e  not  suf- 
ficient value  here,  without  including  the  expenses  of  the 
surrender ;  and  it  is  impossible  to  say,  that  money  paid 
for  the  expenses  of  the  surrender  is  part  of  the  considera- 
tion for  the  purchase.]  It  is  clear,  that  if  the  considera- 
tion mentioned  in  a  deed  be  less  than  30/,  other  considera- 
tions may  be  given  in  evidence.  Rex  v.  Scammonden  (a). 
There  the  pauper  claimed  a  settlement  under  a  deed  ai 
conveyance,  which  stated  the  consideration  to  be  28/. ; 
but  parol  evidence  was  oflfered  to  prove  that  30/.  was  the 
real  consideration,  which  evidence  the  sessions  refused  to 
receive.  Xord  Kenyan  said,  it  was  clear  that  the  party 
might  prove  other  considerations  than  those  mentioned  in 
the  deed ;  and  cited  Rimer  v.  Golt  {b),  as  an  authority  in 
point. 

Bay  LEY,  J. — I  think  this  is  a  very  clear  case  against 
the  settlement,  and  perfectly  distinguishable  from  those 
cited.  In  Rex  v.  Scammonden,  the  purchaser  paid  the 
full  amount  of  30/.,  for  he  paid  the  expenses  of  levying  a 
fine,  which  properly  fell  upon  ,the  vendor,  but  which  the 
vendor  had  omitted  to  pay.  In  St.  PauFs^  Walden,  v. 
Kimptan  (c),  30/.  was  paid,  including  the  fine  to  the  lord, 
and  the  fee  to  the  steward,  which  were  properly  considered 
as  forming  part  of  the  consideration ;  for  I  take  the  con- 
sideration to  consist  of  the  sums  paid  by  the  purchaser  to 
the  vendor,  to  the  lord,  and  to  the  steward^  and  of  no 

(«;  3  T.  R.  474.  (c)  Foleify  138 ;  supra,  470. 

(6)7Bro.P.C.  20,pl.  70. 
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1827.        Other.    Here  the  amoant,  including  all  those,  is  leas  than 
30/. ;  and  the  expenses  of  the  surrender,  paid  by  the  pur- 
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v.  chaser  to  his  own  attorney,  cannot  be  taken  into  account 


to  cure  the  deficiency. 

The  other  Judges  ccmcurred. 

Order  of  Sessions  confirmed. 


The  Kino  v.  'She  Inhabitants  of  Whitchurch. 

A  certificate  XJPON  an  appeal  against  the  order  of  two  justices,  for 

be  granted  in    the  removal  of  William  Bray^  his  wife,  and  their  ten 

^^^^hd  h^*""  children,  from  the  parish  of  Whitchurch,  in  the  county  of 

family,  by  four  Hants,  to  the  parish  of  St.  Mary's  Bourne,  in  the  same 

^J^^^       county ;    the  sessions  quashed  the  order,  subject  to  the 

dens  and  opinion  of  this  Court  upon  the  following  case : 

was  signed  by       ^  certificate  was  produced  by  the  respondents  in  words. 

both  overseers,  ^nd  form  as  follows :  "  Southampton  to  wit.     We,  John 

and  by  one  .    . 

churchwarden.  Harbutt,  William  Piper,  William  Arundel,  and  William 

warden  w^"  PAj7/po/^,  churchwardens  and  overseers  of  the  poor  of  the 

nominated  at  parish  of  St.  Mary's  Bourne,  in  the  county  of  Southamp- 

swrn  in*in  ^^f  ^^  hereby  own   and   acknowledge   William   Bray, 

September,  junr.,  and    Elizabeth  his  wife,  William  aged  about  five 

forswearing  y^^^j  Mary  aged  about  three  years,  and  Elizabeth,  aged 

churchwar-  about  two  years,  their  children,  to  be  our  inhabitants 

there'  was  no    legally  settled  in  the  said  parish  of  St.  Mary's  Bourne.   In 

Eroof  of  his 
avin^  been  sworn  when  he  signed  the  certificate.  The  parish  relieved  the  pauper 
and  his  family  in  another  parish,  at  various  times,  from  1758  to  1827 :— Held,  first, 
that  the  execution  by  two  overseers  and  one  churchwarden,  was  an  execution  by  the 
major  part  of  the  churchwardens  and  overseers,  within  8  &  9  YF.  3,  c.  30 ;  and 
secondly,  that  after  such  a  lap^e  of  time,  the  Court  would  presume  that  the  churchwar- 
den was  sworn  before  he  signed  the  certificate ;  and  therefore  tliat  the  certificate  was 
valid.  Whether  the  execution  of  a  certificate  by  a  churchwarden  who  had  not  been 
sworn,  wmUd  be  good,    Quarc, 
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witness  whereof ,  we  have  hereunto  set  our  hands  and  1827. 
seals,  this  7th  day  of  September,  1758.  TbTKiNo 
.     L.S. 


i   Churchwaidens.         Wbitchuech. 


William  Piper,      L.  S. 

William  Arundel,  L.  S."! 

The  Mark  of  i  Overseers. 

William  Phillpott,  L.  S.  J 
Attested  by  us 
Thomat  May. 
Alexander  Neave. 

Tq  the  churchwardens  and  overseers  of  the  poor  of  the 
parish  of  Whitchurch,  in  the  county  aforesaid. 

We  whose  names  are  hereunto  subscribed,  two  of  his 
majesty's  justices  of  the  peace,  of  and  for  the  county  of 
Southampton  aforesaid,  do  allow  of  the  above-written  cer- 
tificate, and  do  certify,  that  Alexander  Neave,  one  of  the 
witnesses  who  attended  the  execution  of  the  said  certifi- 
cate, hath  made  oath  before  us,  that  he  did  see  the 
churchwardens  and  overseers  of  the  said  parish,  whose 
hands  and  seals  are  subscribed  and  set  to  the  said  certifi- 
cate, severally  sign  and  seal  the  same,  and  the  names  of 
the  said  Alexander  Neave  and  Thomat  May,  whose  hands 
are  above  subscribed  as  witnesses  to  the  execution  of  the 
said  certificate,  are  of  their  own  proper  hand  writing  re- 
spectively.    Dated  the  12th  day  of  September,  1758. 

William  Russell. 
James  Plowden." 

Richard  Loft  produced  the  certificate  from  the  parish 
chest  of  Whitchurch;  which  was  admitted  as  coming  from 
the  proper  place.  It  was  proved  that  William  Bray,  jun., 
the  grandfather  of  the  pauper,  resided  in  Whitchurch  till 
the  time  .of  his  death,  in  1799;  that  William  Bray,  his 
son,  also  named  in  the  certigcate,  had  resided  there  ever 
since  the  certificate  was  granted ;  and  that  the  pauper  had 
resided  there  from  the  time  of  his  birth,  till  the  time  of 
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his  ramoval  under  the  older.     It  appeared  by  the  yiaitur 
rj^'l^^j     tion  books  produced  by  the  registrar  of  the  bishop's 
V-  court,  that  St.  Mary's  Bourne,  is  in  the  diocese  of  Win- 

'  Chester,  and  is  a  peculiar  within  the  jurisdiction  of  the 
Chancellor's  visitation.    That  John  Harbuit  and  William 
Piper,    were   not  sworn  churchwardens  for  St.  Mary's 
Bourne  in  the  year  1758,  till  the  15th  September  in  that 
year.    That  no  churchwardens  appeared  by  the  books  to 
have  been  sworn  at  the  visitation,  from  the  year  1751, 
to  1758.     That  the  visitation  book  for  the  year  1760  was 
lost.     It  also  appeared  from  the  evidence  of  the  registrar, 
that  it  was  the  course  of  office  to  make  an  entry  in  the 
visitation  books  of  the  swearing  of  churchwardens,  at 
the  time  of  swearing,  whether  the  swearing  takes  place 
at  the  visitation,  or  afterwards.    That  if  it  took  place 
afterwards,  the  registrars  always  entered  it,  but  he  had 
not  looked  over  the  books  before  his  time  to  see  whether 
there  tyas  any  entry  of  such  subsequent  swearings.     It 
appeared,  that  at  Easter  1750,  James  Longman  was  nomi- 
nttted  as  churchwarden.    That  in  the  year  1757,  Thomas 
Cowdey,  and  Edmund  Maltin,  were  nominated  churchwar- 
dens,  and  that  J6hn  Harbutt  signed  the  nomination. 
That  at  Easter^  in  the  year  1758,  Thomas  Harbutt  Bnd 
William  Piper,  were  nominated  as  churchwardens.    It 
appeared  also,  that  William  Bray,  the  pauper,  was  on 
the  7th  day  of  December  1790,  bound  by  indenture  to  his 
grandfather    William  Bray,  jun.,  named  in  the  certifi- 
cate, for  the  term  of  seven  years,  which  time  he  served  in 
Whitchurch,  and  that  the  pauper  had  done  no  act,  since 
the  service  under  the  appientaeeship,to  gain  a  settlement. 
It  appeared,  that  William  Bray,  son  of  William  Bray, 
jun^  and  the  &ther  of  the  pauper,  sixteen  or  seventeen 
years  ago,  received  relief  from  the  overseers  of  St»  Mary's 
Bourne,  he  at  that  ttase  residing  in  Whitchurch.    That 
he  has  also  constantly  for  these  last  two  yearv  received 
relief  from  the  last  mentioned  parish,  and  that  no  objec- 
tion was  made  upoa  his  application  to  the  overseers  of 
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that  parish  for  relief,  when  he  required  it.  It  also  appeared, 
that  William  Bray,  the  pauper,  had  been  occasionally  re- 
lieved by  the  parish  officers  of  St.  MaryV  Bourne,  nearly  « 
ever  since  his  apprenticeship,  whenever  he  wanted  it,  and 
has  so  received  relief  constantly  for  the  last  seven  or  eight 
years.  The  court  of  Quarter  Sessions  thought  the  certifi- 
cate inadequately  executed,  and  quashed  the  order  of 
removal. 

Notan,  Selwyn,  and  Poulter,  in  support  of  the  order  of 
sessions.    The  sessions  thought  the  certificate  bad,  and 
they  were  right  in  their  opinion.     It  is  void  ab  origine, 
and  in  toto ;  and  no  presumption  arising  from  its  age,  can 
be  allowed  to  operate  in  its  favour.  Rex  v.  Margam  {a). 
The  Certificate  Act,  8  and  9  W.  3,  c.  30,  requires  the  cer- 
tificate to  be  under  the  hands  and  seals  of  the  churchwar- 
dens and  overseers,  or  the  major  part  of  them,  that  is,  the 
major  part  of  both,  where  there  are  both ;  Rex  v.  Clijion, 
ib).  Rex  V.  St.  Margaret's,  Leicester  (c).   This  certificate, 
thovgh  it  professes  to  be  executed  by  both  churchwar- 
dens, and  both  overseers,  is   in  faet  executed  by  one 
churchwarden  only,  therefore,  it  is  not  that  which  it  pro- 
fesses to  be,  and  ought  to  be,  namely,  a  corporate  act, 
done  by  the  whole  corporate  body;    and  is  no  more 
binding  upon  the  parish,  than  a  deed  purporting  to  be  the 
deed  of  four,  and  executed  by  only  two  or  three,  could  be 
binding  upon  the  rest.    But,  assuming  that  execution  by 
three  out  of  four  parish  officers  would  be  good,  still  this 
certificate  would  be  void,  because  the  party  executing  as 
churchwarden,  was  not  churchwarden  dejure,  and  did  not 
legally  fill  that  character  at  the  period  of  the  execution. 
He  was  nominated  before,  but  was  sworn  in  after  the  date 
of  the  certificate,  therefore  he  was  not  the  churchwarden, 
for  by  the  ecclesiastical  law, ''  the  office  of  all  churckwar- 
deus  is  reputed  to  continue  until  the  new  churchwardens 

'{a)  I  T.  R,  775.     See  Rex  v,  (6)  2  East,  168. 

I'amworth,  Burr.  8.  C.  770.  (c)  8  East,  332. 
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that  shall  succeed  them  be  sworn ''  (a).    Churchwardens 

The  Kino     ^^^  of  ecclesiastical  jurisdiction,   and  when  nominated, 

^      ^'  and  refused  to  be  sworn  by  the  ecclesiastical  officer,  this 

Whitchubch.  ^  ' 

Court  will  grant  a  mandamus  to  him  who  swears  them 
in  (b);  and  the  54  Geo.  3,  c.  107,  which  enacts,  that 
where  churchwardens  of  a  parish  have  granted  certificates 
from  townships  within  it,  such  certificates  shall  be  good, 
though  they  have  not  been  sworn  in  for  the  township, 
contains  an  express  proviso,  that  they  shall  have  been 
duly  sworn  in  as  churchwardens  of  the  parish.  It  may 
be  said  that  the  certificate  was  executed  by  a  party  who 
was  churchwarden  de  facto ;  but  that  will  not  help  the 
case ;  for  this  was  not  such  an  act  as  a  churchwarden  de 

'facto  has  authority  to  do  f  4  Vin.  Abr.  Churchwarden, 
£27,  where  it  is  said,  ''  if  there  be  a  churchwarden  de 

jure,  and  a  churchwarden  de  facto,  in  the  same  parish, 
this  latter  cannot  justify  the  laying  out  of,  or  receiving 
money,   but  he  is  accountable  to  the  churchwarden  de 

jure;  he  is  no  more  than  another  man/'  The  cases  of 
Rex  V.  Hinckkjf  (c),  Rex  v.  Catesby  (d),  and  Rex  v.  Earl 
Shilton  (e),  will  probably  be  relied  upon  as  adverse  to  the 
present  argument,  but  they  are  not  so  in  reality.  In 
those  cases  the  court  drew  a  presumption  in  favour  of  the 
validity  of  the  certificate,  because  there  was  no  evidence 
before  them  to  rebut  that  presumption;  here  there  is 
positive  proof  to  rebut  any  presumption  that  could  other- 
wise be  drawn  in  favour  of  the  certificate.  In  Rex  v. 
Austreyif),  a  certificate  30  years  old,  signed  by  two 
churchwardens  and  one  overseer,  but  bearing  only  two 
seals,  was  held  to  be  not  properly  executed ;  and  the  doc- 
trine of  presumption  was  not  attempted  to  be  prayed  in 

{a)  1  Bum's  E.  L.  410 ;  Can.  (<0  4  D.  &  R.  434;  2  B.  &  C 

US ;  Foot  v.  Frowte^  t  Stra.  625.  884 ;  3  D.  8c  R.  M.  C.  278. 

(6)    Res  V.  Harrisy  3    Burr.  (e)  6  D.  &  R.  104;   2D.&R. 

1420 ;  Com.  Dig.  Mandamus  (a);  M.  C.  525. 

Anon.  2  Chitty  Rep.  254.  (/)  1  Phillipps  on  Evidence, 

(c)  1 2  East,  36 1 .  (5th  edition),  469. 


AFTER  MICHAELMAS   TERM,    VIII.    GEO.    IV. 

aid  of  the  instrument^  because  it  appeared  upon  the  face 

of  it  not  to  be  executed  by  all  those  by  whom  it  purported     ThTKiMo 

to  be  granted.    Again,  the  statement  of  the  attestation  of   _     v- 

.  .  Whitchurck. 

this  certificate  is  false,  and  renders  it  void.    The  attesting 

Witness  is  represented  to  have  sworn  to  the  execution  of 
the  certificate  by  all  the  parish  officers,  though  it  is  in 
fact  executed  by  only  three.  The  age  of  the  instrument 
might  have  rendered  this  mode  of  proof  unnecessary;  but 
as  it  has  been  resorted  to,  the  misdescription  is  fatal ;  and 
besides,  the  magistrates  allowing  the  certificate,  may  have 
been  deceived  by  it,  and  then  the  instrument  is  bad, 
because  the  allowance  was  fraudulently  obtained.  Lastly, 
if  the  certificate  is  bad  in  any  of  these  respects,  the  cir- 
cumstance of  its  having  been  acted  upon,  and  the  parties 
having  been  relieved  under  it,  for  however  long  a  period, 
will  not  render  it  valid,  because  that  iias  been  done 
under  a  mistaken  belief,  that  the  parties  were  duly  certifi- 
cated. 

« 
Dampter  and  H.  Bosanquet,  confra.  The  Court  will 
intend  every  thing  in  favour  of  this  certificate,  and  will 
hold  it  to  be  valid,  if  consistently  with  law  they  possibly 
can.  The  pauper  and  his  family  have  received  relief  under 
it  from  the  parish^of  St.  Mary's  Bourne,  at  various  times 
from  the  year  1758,  a  period  of  almost  70  years,  and 
during  the  whole  of  that  period,  the  officers  of  that  parish 
have  known  of  the  existence  of  the  certificate,  have  acted 
upon  it,  and  have  treated  it  as  a  valid  instrument.  Their 
own  conduct,  therefore,  has  raised  the  strongest  possible 
presumption  in  favour  of  its  validity,  and  it  is  now  too  late 
for  them  to  dispute  it.  It  is  said  that  the  doctrine  of  pre- 
sumption cannot  be  applied  to  this  case ;  but  the  autho- 
rities upon  that  point,  cited  by  the  other  side,  shew  that  it 
may ;  and  there  are  other  authorities  to  the  same  effect.  In 
Rex  V.  Long  Buckby  (a),  the  Sessions  presumed  that  an 
indenture  of  apprenticeship  executed  30  years  before,  and 
(a)  7  East,  45 ;  3  Smith,  93,  ix>m,  B.  ▼.  Lang  Buckley, 
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under  wliieli  flie  apprentice  had  tegnWly  served  his  time 
for  seven  years,  when  the  indenture  was  given  np  to  him, 
and  proved  to  have  been  lost,  and  when  the  parish  iii 
which  he  wais  settled,  under  the  indenture,  had  relii^ved 
him  Ibr  the  last  twelve  years ;  was  properly  stamped  in 
proportion  to  the  apprentice  fee  of  12A,  received  by  the 
master,  although' the  deputy-registrar  and  comptroller  of 
the  stamp  duties  proved  that  it  did  not  appear  in  the 
office  that  any  such  indenture  had  been  stamped  or  en- 
rolled during  that  period;  and  the  judgment  of  the 
justices  was  confirmed  by  this  Court.  The  intendment  of 
law  ought  to  be  as  strong  in  a  case  of  this  nature,  as  in  the 
case  of  an  estate  or  an  easement,  where  long  enjoyment  is 
evidence  so  conclusive,  that^  as  Lord  Coke  lays  it  down, 
the  Court  will  presume  an  act  of  Parliament,  rather  than 
defeat  long  possession.  There  are  two  grounds  upon  which 
this  certificate  may  be  supported :  first,  because  the  certi- 
fying parish  are  bound  by  the  recitals  in  their  own  certi- 
ficate, at  least  asagaifast  the  certified  parish;  and  secondly, 
upon  the  general  principle  that  one  party  treating  with 
another,  and  representing  himself  as  filling  a  particular 
character,  is  estopped  from  afterwards  denying  that  he 
did  fill  that  character.  The  objection  that  the  church- 
warden was  incompetent  to  act,  because  he  had  not  been 
sworn,  has  no  weight.  There  is  no  evidence  of  any 
churchwardens  having  been  sworn  in  from  theyear  1761  to 
the  year  1768.  It  may,  therefore,  be  inferred,  that  the 
churchwardens  of  1768,  held  over ;  and  if  so,  they  must 
be  considered  as  having  been  virtually  re-elected;  in 
which  case,  it  would  not  be  necessary  that  they  should 
be  re-ewom,  and  thus  they  would  be,  de  jure,  as  well  as 
de  facto,  the  churchwardens.  But  at  any  rate,  the  exe** ' 
cuting  churchwarden  was  churchwarden  de/ar^o;  and  that* 
was  sufficient  to  render  him  competent  to  act(a) ;  for  it  was 
decided  in  Rexr.  Wymondham  (b),  that  a  certificate 
signed  by  a  majority  of  the  parish  officers  de  facto,  was 

(a)  R,  y,  Mitchell,  Mann.  N.  P.  Digest,  132.  (b)  6  T.  R.  552. 
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ralkl,  a&4  that  the  Court  would  not  m<}iiire  iaio  the  Tftr 
lidity  of  the  titleaof  theoffioers  who  mgned  the  eertiflcate. 
The  cenmony  of  sweaiinff  in  is  not  neceMstrv  to  srive  the  ,„  «• 
dnnchwardeii  authonty  to  act^  he  may  ezecole  the  avtiee 
of  his  office  before  he  is  sworn  in ;  4  Vin.  Abr.  tit  Chunch* 
warden^  page  626*9  where  it  said,  ''  a  churGhward^i  may 
execute  his  office  before  he  is  sworn,  thofugh  it  is  conve* 
ntent  that  he  should  be  sworn  ;"  and  where  1  Vent.  267., 
and  Noy  •  139,  are  referred  to  as  authorities  for  the  position. 
The  main  ground,  however,  is,  that  this  certificate  must, 
from  its  age,  be  presumed  to  have  been  duly  executed, 
and  for  &at.  Rex  v.  Catesby  (a),  is  an  express  authority. 
It  was  there  said  by  Littledale^  J.,  ''  the  intendment  that 
every  thing  is  to  be  presumed  to  be  right  according  to 
law,  is  a  general  intendment,  and,  I  think,  otight  to 
prevail,  especially  in  a  case  of  this  description,  until  the 
contrary  is  shewn.'^-  And  again,  ''  this  certificate  is  a 
public  document,  and  though  not  framed  by  justices  of 
the  peace,  yet  being  the  act  of  the  parish  officers,  the 
Court,  for  the  same  reason  that  it  intends  every  thing  in 
fitvour  of  an  order  of  justices,  will  intend  every  thing  in 
favour  of  an  instrument  made  by  parish  officers/'  The' 
same  general  intendment  must  be  made  in  this  case,  as 
was  made  in  that,  and  upon  that  ground,  if  upon  no  other, 
this  certificate  must  be  held  to  be  valid. 

Baylbt,  J. — ^The  certificate,  upon  the  validity  of  which 
the  question  in  this  case  turns,  was  granted  in  the  year 
1758,  a  period  of  no  less  than.  69' years  ago.  It  con- 
tains the  names  of  four  persons,  whom  it  describes  as 
churchwardens  and  overseers  of  the  parish  of  St.  Mary's 
Bourne,  and  it  is  signed  by  three  of  those  persons,  who 
thereby  hold  themselves  out  as  such  churchwardens  and 
overseers;  namely,  by  two  overseers  and  by  one  church- 
warden* The  principal  objection  raised  against  the  var 
lidity  of  the  certificate  is,  that  the  churchwarden  whose 
(a)  4  D.  &R.  434  ;  2  B.fc  C.  814  ;  2  D.  &  R.  M.  C.  276. 
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,t«27.       signature  is  a^ed  to  it,  was  .n0t^Yi;am49tA(P%C»  IPtil 

tm  ]Ptn9     ^^i*  the  day  ou  which  it  bears  da^e;  and,  tl^j^^a^^it 

"    '  V*'         has  been  contended,  that  his  gz^utiou  beii^.ao  ft<4(^^ 

-    -■ '-  *  Wore  he  was  sworn  in,  waa  dont^  withoi;^  ^I^P{i^^i^Wf4 

is  i|ot  binding  upon  the  parish.     Now,  t^9)i^^^}|^{iE^t 
n^y  be,  that  at  the  time  wheahe  executed  ti^^  ^^^^S^f 
)ie  had  not  taken  the  qath  of  office,  still  the  pthjsr  ^^^|^ 
into  which  the  pauper  went,  ^d  ia  wluch,  in  <^o.n%equ^n^ 
of  his  having  the  certificate  he  was  suffered  to  resid<^  ^V^P 
have  .been  equally  imposed  upon,  and,  must  have  been 
induced  to  believe  that  the  certificate  was  geniiine^  and 
had  been  executed  by  competent  officers.     If  we  were 
bound  in  point  of  law  to  allow  this  objection,  we  must  do 
so,  notwithstanding  the  grievous  injustice  which  would 
result  from  it,  and  though  one  of  the  consequences  would 
be,  that  no  prudent  person  would  from  henceforth  receive  a 
certificate,  and  the  object  of  the  statute  would  be  entirely 
defeated.    But,'  as  it  seems  to  me,  it  is  by  no  means 
necessary,  in  order  to  render  such  an  act  as  this  binding 
upon  the  parish,  that  the  churchwarden  shall  have  been 
previously  sworn  in.     The  parish  may  allow  him  to  act 
as  their  officer  de  facto,  though  there  may  be  another  who 
is  officer  dejure ;  and  if  they  do  hold  him  out  as  church- 
warden defacto^  and  suffer  him  to  act  in  that  capacity, 
they  cannot  be  permitted  to  practice  the  fraud  of  afterwards 
denying  the  validity  of  his  acts.    At  present,  therefore, 
I  am  disposed  to  think  that  the  fact  of  the  churchwarden's 
not  having  been  sworn  in  until  after  the  execution  of  the  cer- 
tificate, does  not  vacate  it.     It  is  dear,  from  the  stat^nxent 
in  the  case,  that  the  parish  have  all  along,  almost  from 
the  year  1758,  down  to  the  time  when  the  present  order 
of  removal  was  made,  been  acting  upon  the  certificate  as 
good  and  valid.     It  is  not,  then,  in  my  opinion,  too  much 
for  us  to  presume  that  it  is  so ;  and  I  think  cases  may  be 
put  from  which  we.  may  assunxe  It  to,  be  really  valid.     It 
may  have  happened,  for  instance,  that  the  churchwardens 
were  first  sworn  in  at,  or  shortly  after  their  nomination, 
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and  were  afterwards  twora  in  again  at  the  visitation  in        .1937. 
September.    Piper,  the  only  person  respecting  whom  there     xbs  Ri  «o 
is  any  dispute,  may  have  wished  to  be,  and  may  actually  «• 

have  been  sworn  in  at  Easter,  although  the  administration 
of  the  oath  was  not  recorded,  and  may  afterwards,  in  Sep* 
tember,  have  been  required  to  take  the  oath  again.  We 
may  presume  this,  and  I  think  it  is  perfectly  fair  and 
reasonable  to  presume  it.  To  the  other  parish  these  per- 
sons were  held  out  as  churchwardens  duly  and  legally 
appointed ;  and  unless  some  such  presumption  as  I  hare 
suggested  is  admitted,  we  must  on  the  other  hand  be 
driven  to  presiune,  that  which  a  court  of  law  never  can 
presume,  that  a  fraud  was  contemplated  and  practised. 
I  am,  therefore,  of  opinion,  that  justice  requires  us  to  pre- 
sume that  the  churchwarden  had  been  sworn  in  when  he 
executed  this  certificate ;  and  then  it  follows  that  the  certi- 
ficate is  valid,,  and  it  becomes  unnecessary  to  decide  upon 
the  other  points  raised  in  the  case, 

LiTTLEDALE,  J.  (a).  I  am  of  the  same  opinion.  If  it 
were  necessary  to  decide  the  question  of  law,  whether  the 
execution  of  a  certificate  is  an  act  which  a  churchwarden 
de  facto,  who  has  not  been  sworn  in,  has  authority  to  do, 
1  should  wish  for  time  to  consider  that  point,  upon  which 
I  at  present  entertain  great  doubts.  But  I  think  we  need 
not  decide  that  question,  because  the  lapse  of  time  is  quite 
sufficient  to  justify  us  in  presuming,  that  every  thing 
necessary  to  be  done  to  make  the  certificate  valid  and 
binding,  was  done  (&).  I  think  that  we  may  fairly  presume 
that  Piper,  upon  his  nomination  to  the  office,  went  before 
the  commissary  and  took  the  oath,  and  that  the  fact  of  his 
having  taken jt  at  that  time,  was,  from  some  circumstance 
or  other,  omitted  to  be  registered.  We  cannot  presume 
fraud  and  illegality,  which  we^must  do,  if  we  decide  against 
the  certificate  upon  this  objection.  With  repect  to  the 
supposed  necessity  of  both  the  churchwardens  signing  the 
(<f)  Eokotfdf  J.,  was  absent.         (6)  AnU,  407. 

VOL.    I.  2   I 
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^B27.  c^rHAtMe,  tbe statute  only  reqi]ifeii4hsEtitli& luprpikt of 
IWKfKO  ^  Aggregate  body*  of  chmehwafdtfDfi  aad  mveHieeBi  shall 
sign,  and  a^t  that  the  mijop part  of  each  ^fiikoB^dasses 
of  offloera  shall  sign.  UpcM  the  ^wlnlef  it  Mekiisi.tq>ine 
thttt  We  mvtfst consider  this  as  a  vaUdicertifitmi^jaiHi'dMre- 
film  that  tfad  Okder  of  sessiQiis  araei  be  quadiedx.      > 

OWer  of  Sesstoiis  quaslMI. 

{u)  ^  Bfit  ▼.  Meadl^,  ante,  34$,    .  . 


Bennett  r.  Edwabds. 
The  refusal    UeBT,  upon  the  statute  17  Geo.  Hi,  p*  g^.^rpsB^tifls- 

by  an  oveiseer  /-i.-n-r-T:.*^ 

to  allow  a  pa-  The  fii^t  couat  of  the  declaration  stated,  that  plaintiff  was 
sDecSo^^^f  ^"'  an  inhabitant  .of  the  parish  of  Almondsbuiy,. in,  tl^e  county 
poor  rate,  con-  of  Gloucestei',  and  that  defendant  wss  one  4^ .|be  Qy^rseers 
SKer^a^*""  of  the  poor  of  that  parish;  that  on  the  let  Maicl^  1827, 
party  ag-  ^t,  8cc.,  the  churchwardens  and  overseeca  of  ^he  piw«b 
uie  overseer  a  ^^^  &  certain  rate  for  the  relief  of  the  poor  of  the^panfib, 
defaulter,         \vluch  rate  was  afterwards  allowed  by  two  justice  «f  tke 

wiihin  17  Geo.  ,        ,  ,.  ,     ,    »        ,         ,        ,  f     ^^, 

ll.,c.3,  s.  3.    county,  and  published  by  the  clMircawardens  aadc^?^- 
\\'hetber  an  ^q^^^.  ||^(  afterwards,  and  at  a  reasonable  time  in  that 

ossuiant  over-  '       • 

seer,  is  a  per-  behalf,  to  wit,  on,  &c.,  at,  &c.,  plaintiff  requested  defen- 
suitute' guare]  ^^^^f  ^  ^^^^  Overseer,  to  permit  him  to  inspect  the  rate, 
but  in  an  ac-  and  then  and  there  tendered  to  defaidani  one  shiiling 
him  upon  that  ^^  ^^^  same ;  and  that  although  defendant,  as  such  Ofer- 
b^^"^^'^*^"**  seer,   then  and  there  had  the  rate  in  his  possession,  he 
under  his      '  did  not,  nor  would,  permit  plaintiif  to  inspect  it;  coo- 
b^thl"!^l^t    '^^^^^^S  with  a  claim  for  20/.  as  a  forfeiture  under  the 
vestiy,  it  is  bis  statute.      Second  county  for  not  furnishing  a  copy  of  the 
duce  the^rate.    ^^®'      Third  count,  for  refusing  a  copy  of  another  rate. 
There  was  a  second  set  of  CMi»i^>  similar  to  the  first, 
esccept  that  they  described  defendant  ad  an  aisUiant  over- 
seer.  Plea,  nil  debet ;  and  issue  thereon.  At  the  trial  before 
Littledak,  J.,iat  the  la^A  ^^\unmer  assizes  for  the  county  of 
G  loucester  (6),  the  case  waa  this.     The  plaintiff  was  a  rated 

{h)  Counsel  for  the  plaintiff,  Campbell  knd  Phillpolh;  for  the  defeodaot, 
launion,  Ludiow,  Serjt.,  and  Justice. 
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iohabitant  of  the  pariik  of  Almotidsbui^^  and  the  defendr-  ^«^^ 
anty  one  of  the  aflBistont  overaeem  of  that  pamh,  hayia^ 
been  appcimted  by  tlxe  teiect  veatryr  The  pUdntiff;  ap» 
oompananl  hy  his  attorn^,  Mr.  Steel,  sepealodly  apf^ed 
to  th^' defendant,  at  hiahoase^  for  an  inapedion  of  thfr 
rate  in  qnMios^  tendering  Urn  the  legai  fee  for  that 
parpfi)$a*  The  defendant  always  refased  to  shew  the  rate, 
sometimes  absolutely ,  and  on  other  occasions,  in  a  qualified 
way,  referring  the  plaintiff  to  the  Iselect  vestry,  under 
whose  orders  he  said  he  wa»  acting,  and  who  had  autho- 
rized him  to  decline  shewing  the  rates  at  his  own  house. 
He  admitted  that  the  rate  was  in  his  possession.  The 
action  ws^  brought  before  the  quarter  sessions,  next  after 
the  allowance  of  the  rate,  at  which  the  plaintiff  would 
hare  been  entitled  to  appeal  against  it.  Several  objec^ 
tions  Were  taken  at  the  trial  on  the  patt  of  the  defendant, 
against  the  plaintiff^s  right  to  recover ;  but  the  two  upon 
which  the!  subsequent  argument,  and  the  decision  of  the 
Court,  mainly  proceeded,  were  these :  First,  that  the  pkin^ 
tiff  had  not  alleged  in  his  declaration,  or  proved  in  evi*- 
dence,  that  he  was  a  **  party  grieved,''  by  the  refusal  of 
the  defendiUit  to  allow  him  to  inspect  flie  ratfe,  within  the 
provi^ons  of  s.  S  of  the  statute  (a);  and  that  he  oeuld  not 

{a)  Wbicb  enacts,  <<  that  if  toy  **  that  theckurchwsfdeiia  sod  om* 

chiirchwanteii  or  orei^esr  of  the  seers  of  the  poor,  or  other  peiSQDa 

poor,  or  other  person  authorized  authorized  as  aforesaid,  in  every 

as  aforesaid  ,  (that  is,  authorized  to  parish,  township,  or  place,  shall 

take  care  of  die  poor),  shall  not  per-  permit  aU  and  tvenf  the  tnMitonrt 

mit  aigf  mAa(i/aiU  or  jNTtiAiofMr  to  of  the  said  pariah,  township,  or 

inspect  the  said  rates,  or  shall  re-  place,  to  inspect  every  such  rate 

Aise  or  neglect  to  give  copies  there-  at  all  seasonable  times,  paying  one 

of  as  aforesaid,  such  churchwar-  shilling  for  the  same ;  and  shall, 

den  or  or^rMter;  or  other  pewm  upon  deitMlid^fortbirith  give  copies 

authorized  as  aforesaid,  for  every  of.  the  same,  or  any  part  thereof, 

such  offence  shall  forfeit  and  pay  to  any  inhabitant  of  the  said  parish, 

to  the  party  aggpeved  the  sum  of  township,  or  place,  paying  at  the 

30/.,  &c/'                                   '  rtite  of  sixpence  for  eveiy  twenty^ 

The  previous  sectiob(2)  cAacts,  'four  Dames.'* 

2i2 
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mr.        tniftintninUhe  ttiblion' iwjitbovt  dhe«riBg  l^m^.k^iib^ 

^  this  ^jeotioti,  Speneele^  v.  iinMnioit  (a),  nw  Idtocb  ^ 

relied  vpcnlisian  estpreBs  awtlntiiy.  -Smond^ithM-jtiltf 
action  bang  foi»Mled>  cmitheil7  atfox  ifl,  Dic3^  q$k»U  99tdbl^ 
iklftintaihed  agaiii&t  'Ab>  ^Mendaht^  I  Mior  i^oapidi^  WMiMi^ 
tant  overs«ei^y  Appointed  Uad^*  tln^-  a9tiiiOfi|b]rM^f.4)Mli90t 
statutes,  58  6d^.  3,  c<  69;* and  fiB  G€o.  3/  c.  S5/.  U^a 
the  first  of  these  «bJ<eotioiiB^  the  leamid  iJiidgQ,tU|i^.4)ke 
authority  of  the  eeM  cited^  tboagh^  againA  hi»:  <Mta 
opinion,  nonsuited  the  plaintiff^  lnih'Un,y^\^Su^^mM 
enter  a 'v^idict  foriMie  penalty.  i    .  {j  to  ;.i. - 

Cwipb^ll  having  obtaiofd  a  ruje  pisi  ^cp^jlingfy^  ; 

ToKii/oii,  Ludlow,  Serjt.,  and  Jiis/ice^.^l^^^^^c^use 
afainat  it.  SpenceUjf  v.  J(o^Vtso»(4)j  ia  decisive  to  pl^em 
i)iat  the  plaintiff  in  this  case,  is  not  a  piarty  ffSP>^T!^f 
within  the  meaning  of  the  statute  17  Gey.  2|^c.^|  8.3, 
and  therefore  not  entitled  to  maintain  this  a^tiqn.  The 
obaejfvatipns  of  the  Court  in  that  case,  upon  this  point, 
apply  directly  to  the  present.  Abbott,  C.  J.,  said;  "  The 
vordaof  the  statute  giving  ^the  penalty  appear  topeU) 
import^  that  there  must  be  some  person  who  has  ^usfajp^d 
«tn  injury  by  the  act  of  the  overseer,  befor^  an^  pena^ty^is 
incunted.  Unless  there  b^  some  partyi  aggriev^d^l^Ao 
no^  see  bow  it  is  competent  for,  him  to  sue»  I^^Wj^  ^^.  J^!}'^ 
plaintiff  aggrieFed  by  «ny  ithmg^done  fey^^ej/l^j^Bii^wt- 
If  he  meant  to  appeaiy  (and  probably  .te  jijifd)^  k^^Ff^^ 
liave  entered  his  appeal  at  l^e,  n^  .^^^!?P%i)^^?^  ^^ 
heve  given  Pr  qotjipe  ip  p«:^e^Jtl|at  Jj^.^ajgl^  H^^v;*^ 
tlHJ  foUowitog  B9«M^  ^*he,jiflfj^  ^^^ 

'  (o) i'D,  UK,  5ft;  9  Bl & d.^' maJty^encbyvttJOfld  f^tmih^ 

one  of  the  points  4ecid^  waSj,  Jihat      rate  bopkS|  unless  he  shews  that  U 
*'  a  rated  inhabitant  of  a  parish    '  has  been  tafuroi  hf  AeliWiarr 
cauijotsuean  overseer ToY  Mp^i'**^'  ^  I7<ift^^^^b  ^ffj  ^t"^ 
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BM-ftdjmirMketit^ -and 'Ifiofaroj^  J«i  said,  /'  I  (ub.^o        ^^^• 

4rf^«pitfiWMirthat'tlut]ilainti£F  wa»  not  ^.  party  Aggriovecl.     B^n^^ 

4i^  dmild'Wit  be)iaid«  to  .be /aggrieved^  uoleaa.kk^  mw     ^    ^f 

^kkidifbi^kiuimk^e  aitmtiim  wilh  veBpcet  4q  faU  vigbU.      ^^^^'^^' 

Hi^fM  M«0)  proof , that  bfe  vfiaa  In  .any  impdct  aggrieved, 

iMMiise  bb'ittiglit'MIMuure  entered  ran  appeal  at.tb^ 

Wft^km6p«8up)pOiiiigf  die-refdeal  to  Jmiv«  taken  place/'^ 

f9$^ley/I.  'Tbe-dtffelranGie  betiv«€si  that^ease  and  the 

|iMM|»i9^*.Uidt  ttiMTe  vnA  no.  abfotnte  refaflnl  to  shetir 

tlM>  raei  lh«re\;'  there  was  a  qualified  itiTuiaU   followed 

hy^W  %p0My/  eoinpHaace^  and  by  an :  aetAial  delivery .  of 

a  copy  of  the  rate,  even  eailier  than  was  either  neeesr 

sary  or  reasonable.    Here^  the  refusal  was  absolute,  and 

repeat^;  '  and  the   plaintiff  did  not  obtain  a  sight  of 

the  rate.    Surely  then  he  was  a  party  aggrieved.     He 

had  a  ri^t'to  see  the  rate,  and  the  mere  denial  of  that 

right  was  a  grievance.]    The  only  possible  grievance  the 

plaintitf^hefre  cbilld  sustain,  was  the  being  debarred  the 

oppoHunity  of  appealing;    which  did   not  occur,  for  it 

is  admitted'  that  he  might  have  appealed.      The   with« 

nothing  a  sig^ht  of  the  rate  books,  under  the  partiouiar 

circum'stances  of  this  case,  was  not  an  absolute  refiisal ; 

lie  "should  have  demanded  a  copy  of  the  rate,  and  then  if 

that  tiad  be^^n  refused,  the  case  would  have  been  different. 

{Jhlroydf  S*    fie  was  not  bound  to  incur  the  expense  of 

fiaving  a  copy;  he  had  a  right  to  see  the  book.]    It  was 

clear  that  the  defeildant  had  acted  throughout  under  the 

ord'ers  of  the  vestry,  to  whom  he  referred  the  plaintiff. 

Wk  refusal,'  therefore,  was  a  qualified  one,  and  then  thm 

case  comes  withih  Uie  view  now  taken  by  the  Court,  of 

Spenceleyy.  RMnsdn.'  [Bdyle^,  3.    But  what  authority 

had  the  defetidsnt  i^d  't6  quttHfy  his  re^Dsal  ?     He  was  not 

justified  by  (lawvtOf I  imposeisucbteflvm  upon  the  plaintiff. 

H&\M  iib  fi^ito^ehd  him  to  the  vestry.    He  admitted 

thaV  thV  f^^  ^^  ^  V^?  ^^^^  possession,  and  the  statute 

directs  the  demand  ta  be  made  upou  the  churchwardens 

and  overseers,  and  makes  them  liable  to  the  penalty  for 
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reAising.  Holroydj  J.  If  the  plaifxtifT  had  gone  to  tlie 
vestry,  he  would  have  been  no  nearer  seeing  the  rate, 
because  it  was  in  the  defendant's  hottse].  The  dfefendant 
was  an  assistant  overseer,  appointed  under  the  £8  Geo.  3, 
c.  69,  and  69  Gto.  3,  c.  85,  by  Which  the  custody  of  the 
rates  is  taken  from  the  overseers,  and  given  to  tliie  seket 
vestry.  [LAttledale,  J.  But' here  the  defendant,  in  fcd, 
had  the  custody  of  the  rate ;  it  was  in  his  own  hook; 
and  there  was  no  proof  that  the  vestry  had  ordered  him 
not  to  shew  it  there].  Then,  secondly,  this  action,  being 
founded  upon  one  act  of  Parliament,  ift  not  maint^nabk 
against  the  defendant,  who  is  an  assistant  overaeer, 
appointed  under  a  different  act  of  Parliament.  At  least, 
the  plaintiff  has  not  gone  far  enough  wfth  his  proof,  fior 
he  has  not  shewn  that  an  assistant  ovetse€it  is  a  person 
within  the  description  in  the  17  Geo.  II.,  c.  3,  whosedotj 
it  is  to  give  inspection  of  the  rates.  The  modlsttn  st&totes 
under  which  the  defendant  was  appoiiitcid,  emjpdWer  the 
vestry  to  determine  and  to  specify  what  duties  the  tmh 
tant  overseer  shall  perform.  The  plaintiff,  who  was 
teferred  to  the  vestry  by  the  defttldant,  should  hare 
applied  to  them,  and  have  ascertained  the  native  and  ex- 
tent of  the  defendant's  duties.  The  defendant  had  given 
bond  to  the  vei^  for  the  due  discharge  of  his  duties ;  be 
was  bound  to  obey  the  directions  of  the  vestry  i' and 
having  acted  bonS  fi3e  in  obedience  to  'fteir  orders,  he  is 
not  lidble  to  this*  action.  The  plidntiff's  only  remedy  is 
agaiiist  the  officers^nained  in  the'i?  6^.  II.,e.3,i^b 
does  not  riame  assistant  ovenreters,  nof  indeed  'e6iAl,  be- 
cause tiiete  were,  '&t  i3ie>daie  of 'that  a^t,  no  suehf  offieers 
hi  e^istehcej  and  even  if  to  tt^striLiit'bVetseer'coiildhe 
deemed  to  comfe  wiihiri'  theH*5tjpfIptt6n^^i<*^^ther]^tt<m 
bl*  persons  authomed  iotkke  ckrebf  the  peor,'^  wWeh  he 
iMhtA:,  still  the  defen^nt '  is'  nof ^  >ddibifbM  <i«  ifbe  de- 
choatibn,  and  isiMsneffbreriM  %^^  Md^  ihe^pemtion 
of  that  act. 
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Ca^ipbell  and  Phi^jHdU,  tontra.  First,  th«  plaintiff  wa^        ^^^7. 

a  party  ag^riev]pd.  witl^in  the  naeaning  of  the  17  G^o.  2,      hr^^rt^ 

c.  3.     Sbcncfley  y*  Robinson  (a),  was  a  very  different  casp     ^    ^• 
-,  •  ,.,  1..         o-  1.        Edwards. 

firom  iifie  prcitent^  ai^i  is  py  no  iheans  decisive  of  it  on  this 

point,  .Thece  w»^  no  pretence  for  bringing  that  action. 
The  refuaL  tbuei^i  which  was  xnado.onoe  only  and  in  a 
qualified  mannar,  .waa  takf i^  the  i^iost  hsMity  and  unfair 
advantage  of;  and  the  real  ground  upon  which  the  Court 
seem,  to  haife  decided  in  .favour  of  the  defendant^  was, 
that  the^plaintiff.  did  not  make  his  demand  at  a  reason* 
able  tine  vand  place.  The  obeeiration^  of  the  learned 
Judges,  tl^re&rey  which  have  been  cited  on  the  other 
aide,  are  inapplicaUe  to  this  case,  though  one  of  them, 
namely,  that  respecting  the  power  of  appeal,  aeems  capa- 
ble of  an.  answer.  Tlie  notice  of  an  appeal  against  a  rate^ 
must  apecify  the  particular  grounds  of  appeal  (ft) ;  but 
unleas  a  party  obte^ns  an  inspection  of  the  rate,  it  is  im- 
possible, for  him  to  ascertain  whether  he  has  grounds  of 
appeal  againat  it  or  not ;  the  mere  refusal,  therefore,  is  a 
gdeva^oe,  bsecause  it  deprives  him  of  the  means  necessary 
for  the  exercise  of  his  right  of  appeal.  Secondly,  the  defend- 
ant-is within  the  descriptive  words  of  the  17  Geo.  2,  c.  3, 
and  liable  to  this  action.  The  words  are,  "  overseers,  or 
other  persona  authorized  to  take  care  of  the  poor.''  Now, 
tiiough  the  defendant  is  an  assistant  overseer,  he  is,  never- 
thefesa,  an  ovtrseer^  and  a  person  appearing  atld  acting  in 
that  character;  but  even  if  he  were  not,  at  least  he  is  a 
person  authorized  to  take  care  of  the  poor :  and,  in  either 
view><tf  the  case,  he  is  within  the  psovisions  of  the  sta- 
tute. He  may  be  for  some  purposes  subject  to  the  con- 
trol of  thie  vestiry,  ibnt  stiU> ,  as  between  the  parish  officers 
and  the  parisl^nera!  at  large,  he;  dearly  stands  in  the 
situati^  of  an  overseer.  If  he  ip  not  liable  to  this  action, 
this  ii^v^tice  will  J^Uow — ^that  tbe  .p^intiff  has  no  lemedy 
at  aJU ;  fprjt  Iffould  )?e  diAc^t  to  say  that  any  other  per- 

(fl)  Antey  484.  (fr)  41  Geo.  3,  c.  23,  s.  4. 
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rjMDQ  (of  ufi  ente|;4ai»  lany  donbi.  WeiSra^  ^»,tilM%t«f 
:t€ipimo<L^  ihut  Ibe 'pl$iBlMr.  is  a  .pnttyuftg|pnevciii)widiin 
vthe  «idaiiHig:pf'l(he'  a^t  of  PigiUaiMnlv  naivdiclt  iiat% 
defendant's  denial  of  his  right  to  inspect  the  rate  iriviii 
grievance  in  itself.  We  also  consider  the  defendant's  re- 
fusal quite  absolute  enough  to  constitute  such  a  denial; 
because,  as  he  had  by  law  no  right  to  impose  the  tenns 
which  he  attempted  to  iq^se  upon  the  plaintiff,  those 
terms  cannot  operate  as  any  qualification  of  his  refasal. 
Upon  the  second  point,  which  raises  a  somewhat  noTel 
and  considerably  hnportani  question,  We  'attairtaire  time 
for  deliberaticflv  :  r.    j    i(f 

4^udgment  was  afterwards  delivere4  by 

Baylpy,  J.,  who,  after  shortly  recapitulating  tj^c 
facts  of  the  case,  and  the  nature  of  the  questiop,,thq8 
proceeded : — If  we  could  have  seen  cle^arly  and  satisfsu?- 
torily  that  the.  defendant  was  such  an  assistant  overaeer,. 
that  it  was  a  part  of  his  duty  to  afford  inspection,  aod 
deliver  copjes  of  the  jates,  upon  demand,  ^ve  should  all 
have  been  of  opii^on  that  he  was  liable  in  this  action,  and 
that  the  verdict  ought,  to  bp  entered  for  th^  plainti^ 
But  the  statutes  which  authorize  the  appointment  of 
assistant  overseers,  do  not'qpeciify  ihdV  partfciilar  j^utiefij 
they  mereljr  declare  thatj  they  shaB^  have  suet  go]«f«**  ^ 
.,  V     ihe  selfect  vestries  shall  confer  upon  ith^m  at  the  tidie  of 

.    ,tficfr:.ap|«3ifntsiei3(t;:.^ 

was  possible,  €ithbrih«t ibv^eltftndm^  lmi«41lli^^^ 

•     had  bnjy'linlitbtf  pcwfeW>  &i»rwtt»'litfBle'^to^^^rttfti '| 
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orerseer,  or  that  the  refusal  to  allow  an  inspection  of  a 
-vat^>te  tfa^'negltetof  #hieh)the  aottoQ  wto  brougfaty^was 
leopiofithdbedutiet.'^  W^bv^  th€irefeffe>  of  opinion,  that 
IW0 :  ought  Jiiot,4ov4ttiifcl>  a  verdict  to  be  entered  forlhe 
plaiittiff;  bttti  Aatr  miiioiight  to  send  lihe  case  to*  a  new 
tmkj    '    1    . : 


Kule  absolute  for  a  new  trial. 


Hu^fl^if  V.  EicHAJin  SMjTHjt  Qent.,  one«  Sic. 

Debt  on  bond  for  1000/.    The  defendant  craved  oyer     To  debt  on 
of  the  bond,  which  appeared  to  be  the  joint  and  several  ^ned^re^ 
obligaftidti  of 'JoJln  Smith  and  defendant.     He  also  craved  place  stock, 
oyer  of  the  condition^  which  was  as  follows : — *'  Whereas  Jends  "wWch 
the   said   William  Hudson  hath  lent  to  the  said  John  »l»aU  accrue 
Smith  the  sum  of  900/.  three  per  cent.  Reduced  Annuities,  same,  from 
of  the  Governor  and  Company  of  the  Bank  of  England  :  Jj^^j^^^f 
Kbw  the  condition  of  the  above  obligation  is  such,  that  upon  three 
if  the  said  John  Smith,  his  executors,  &c.,  do  and  shall,  ^^^e  'the 
upon  three  months'  notice,  in  writing,  from  the  said  defendant 
William  Hudson,  transfer  to  and  replace  in  the  name  of  §iat  plaintiff 
the  saii  William  Hudson,  in  the  books  of  the  said  Go-  jjj^^jj^^p 
vemor  and  Comps^y ,  the  sum  of  900/.  three  per  cent,  notice  to  re- 
Reduced  Annuities^  with  all  dividends  which  shall  accrue  J^I^I^^^Jiiii 


4ate  of  the  bond.    Replication . 


t^^l  more  thjui,  thx^^  ,^R^  before  action, 
f  three  months  to  replace  the  stock,  with  all  divi- 
'd^ffi/^^/ig/be^iM  aoMlthen  went  on  to 

iteign  a  Dreach  in  the  non-transfer  of  the  stQ9k;^Held,  that  the  notice  set  out  in  the 
itflitoMi  mB  itmimt  ;^^feid^hi>t^»fe^krii^nieqt  of  the  breach  t^as  unnecessary  and 
»WSIK*-cAB^^^' j^^^l«SJ(^^  ^M^  #147  bjr  ^•y  trf  Ipe^al  derouner  for 
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J'^^-  cdrti6oatei  tUe statute  only  requifeirithstt, tbeiiajor palt of 
Thei  Krf  Ro  ^  ^ggf ^g^te  body'  of  chucekwirdoafi  asid  oveitaeen  ehall 
si^,  ftnd']i4it  thait  the  m»joit  po^  ofieaeb  bfitlMH^.'daAsea 
of  officers  'lAall  sigti*  Upcte  the  '^vbotef  it  metamitqaae 
that  We i)Qirist<c|0fltiderdii6  as  a  vaUdiceitifioai^sandtAifcra* 
fisne  that  tii^  Okidait of  fiesGfiois  outat'bequash^      n. 

'  Order' of  SestibrisliuauBfctoa." 


Bennett  v.  Edwards. 

the  reftisal  DeBT,  upon  th«  sta^^te  17  QeQ.  «•,  4^^  g^.ftirpsps^ltii^- 
to  allow  a  pa-  The  first  count  of  the  declaration  stated^  that. plaintiff  was 
rishioner  an  in-  j^  inhabitant  .of  the  parish  of  Ahnondslmyy,  in,  tl^e  county 
poor  rate,  con-  of  Gloucester^  and  that  defendant  was  one  ^ifve  Qy,^rseers 
Sfoner^a^*'  of  the  poor  of  that  parish ;  that  on  the  1st  M^k*,  1^27, 
party  ag-  ^t,  Scc,  the  churchwardens  and  overaeecsof  ihe  pm;isb 
Ke  overseer  a  ^^^  ^  certain  rate  for  the  relief  of  the  poor  of  the,  psiri^, 
defaulter,         wlitch  rate  was  ^erwards  allowed  by  two  rostices  ^  the 

within  17  Geo,  _        ,,.,,,        ,         i         ,  f  i      * 

II.,  c.  3,  s.  3.    county,  and  pubhshed  by  the  cbmrcawardens  an4  W^ 
Whether  an  gg^,.^.  that  afterwajxls,  and  at  a  reasonable  time  in  ithat 

assistant  over-  '       ■  -  ' 

seer,  is  a  per-  behalf,  to  wit,  on,  Sic.,  at,  &c.,  plaintiff  requested  defen- 
sutute  gulre^'  dant,  as  such  overseer,  to  permit  him  to  inspect  the  rate, 
but  in  an  ac«  and  then  and  there  tendered  to  defendant  one  dnlling 
him  upoiuhat  ^^  ^^  same ;  and  that  although  defendant,  as  such  over- 
statute,  u  must  s^er  then  and  there  had  the  rate  in  his  possession,  he 
beprovedihat,    ,.  /  ,,  -       ^   -      m         -  • 

under  his         did  not,  nor  would,   permit  plaintiff  to  inspect  it ;  con- 

bJ^thSect  -cl^^ing  with  a  claim  for  20/.  as  a  forfeiture  under  the 
vestry,  it  is  his  statute.  Second  count,  for  not  furnishing  a  copy  of  the 
duce  ihe^rate.  ^^^*  Third  count,  for  refusing  a  copy  of  another  rate. 
Th^re  was  a  second  set  of  co4IB^,  similar  to  the  first, 
except  that  they  described  defendant  9iJd  an  anisiant  over- 
seer. Plea,  nildehet ;  and  issue  thereon.  At  the  trial  before 
LiUledah,  J«,iat  the  laft  ^.^mer  assizes  for  the  county  of 
Gloucester  (6),  the  case  was  this.    The  plaintiff  was  a  rated 

{h)  Counsel  for  the  plaintiff,  Cample// and  Phiilpolta;  for  the  defendant, 
Taunton f  Ludlow,  Serjt.,  and  Justice* 
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inhabitant  of  die  pariftk  of  Almoddsbuiy  ^  and  the  ideftod^  ^^^^ 
ant,  one  of  tiie  aflsistonJb  overaeeia  of  tkat  pari9h,  h^viag^ 
been  appouited  by  tide  select  vcatiyr  The  plaintiff;  ap* 
Gompanaeil  1^  hi$  attorney^  Mr.  ^teeh  xepeaitodly  applied 
to  the*  defendant^  at  his  house^  for  an  inflection  of  <lh^ 
rate  in  qodstioni  teadonag  him  the  legal  fee*  for  that 
porpDiJ^.  The  defendant  always  refused  to  shew  the  rate, 
sometimes  absolutely,  and  on  other  oocasionSi  in  a  qualified 
way,  referring  the  plaintiff*  to  the  iselect  vestry,  under 
whose  orders  he  said  he  waar  acting,  and  who  had  autho- 
rized him  to  decline  shewing  the  rates  at  his  own  house. 
He  admitted  that  the  rate  was  in  his  possession.  The 
action  w^  brought  before  the  quarter  sessions,  next  after 
the  allowance  of  the  rate,  at  which  the  plnintifi*  would 
have  been  entitled  to  appeal  against  it.  Several  objec* 
tions  were  taken  at  the  trial  on  the  patt  of  the  defendant^ 
against  the  plaintiff^a  right  to  recover ;  but  the  two  upon 
which  the  subsequent  argument,  and  the  decision  of  the 
Court,  mainly  proceeded,  were  these :  First,  that  the  pkin^ 
tiff'hadiiot  tdleged  in  his  declaration,  or  proved  in  evi- 
dence, that  he  was  a  "  party  grieved,"  by  the  refusal  06 
the  defenddht  to  allow  him  to  inspect  the  rate^  within  the 
proviisAons  of  s.  3  of  the  statute  (a) ;  and  that  be  oould  not 

(a)  yndch  enacts,  **  that  if  any  *  that  the  churchwardens  and  otwf* 

Gharchwar4en  or  OTCTSCtr  of  the  seers  of  the  poor,  or  other  pexsona 

poor,  or  other  person  authorized  authorized  as  aforesaid,  in  CTery 

as  aforesaid  ,  (that  is,  authorized  to  parish,  township,  or  place,  shall 

take  care  of  the  poor),  shall  cot  per-  permit  aU  and  tvenf  the  ivMbitantt 

mxXai^mkabUaiUarparUkimierUi  of  the  said  parish,  township,  or 

inspect  the  said  rates,  or  shall  re-  plf^c^r  to  inspect  evf^ry  such  rate 

fbse  or  neglect  to  give  copies  there-  at  all  seasonable  times,  paying  one 

of  as  aforesaid,  such  churchwar-  sliilling  for  the '  same ;  and  shall, 

den  or  ov^rs^r;  or  other  pekvon  upon  dedAtid^fiirtblirifhfifhre  copies 

authorized  as  aforesaid,  forevcvry.  of.  the  same,  or  any  part  thereof,, 

such  offence  shall  forfeit  and  pay  to  any  inhabitant  of  the  said  parish, 

to  the  party  aggrieved  the  sum  of  township,  or  place,  paying  at  the 

30/.,  &c.*'                                     '  rate  of  Axpcnce  for  every  twenty^ 

ITie  previous  sfotioii (2)  eaacts,  'four  names. ^ 

2l2 
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16^.  tniaintttin'  the  MUaon '  \vjtbotil  'dhetoiag  ^i&t>k«ito(})#«f- 
Bennett  tained  8ito«  ttCtud  ifi^py  byi  tkertiofBikll.tfsIni«i<pflf«tof 
^ ,  V.  this  objection,  Speneeleyt  v.Jtoiinion  (o^  tms  bltod^  Md 

relied  upon  iLsianieKpreHs  aMtbonty.  •.S•eo^a^flih|^'jUfl« 
actlori  being  foundedf  onithe/i/?  HeoiiQ,  tuuS^  qmU  99^1^ 
itlftiiitaitied  <agaiti6t  <tiia»  ^defendaiit j  ( itdio:  i^QUroidjt  aifciiiggiil 
tant  overseei'y  appointed  lmd^>  tii^^  aiithim|h]rj<;pf  ^jUlitil^ 
statutes,  58  Gdo:  3,  c;  ^^  and  69  Geo.d^  c.  SS/.  vUfl^ft 
the  first  of  these  •objeolioiiB^  the  learned  tJ«idg^^»upM^.4ti^ 
authority  of  the  ease  cited,  though*  agaioM  hift*  Q«r» 
opinion^  nonsuited  the  plaintiff^  mth  lo9YtuSwr^ihm  ^j^ 
ent^  a 'retdict  for  Me  penalty*  >      m  «<»  /i. ' 

Campbell  having  obtained  a  rule  nisi  apc^^^ngly^^  ' 

.    Taunton,  Lu4hw,  Serjt,  and  Jius^ire, ,  ^1^^:^  ^c^use 

acainst  it*     SpeuceUj/  v«  jRo^nsoii.(6);^  is  (decisive  to  ^^ew 

t)iat  tbfi  plaintiff  in  this  case,  is  not  a  party^.agj^eTed^ 

within  the  meaning  of  th«  statute  17  Ge^.  2y^c.  £(|  s.  3, 

and.  therefore  not  entitled  to  maintain  this.  a|Cti9n.    The 

obaeKvations  of  the  Court  in  that  ease,  upon  this  point, 

apply  directly  to  the  present.    Abbott,  C.  J,,  sai^^  "J^^ 

vordsof  the  statute  giving  ^^e  penalty  a|)p^f  to  ppe  to 

importi  that  there  must  be  some  person  who  has  ^us^ned 

an  injury  by  the  act  of  the  overseer^  befor^  an^  penalty, is 

incurred.    Unless  there  b^  some  party,  aggrteti^d^  I  do 

1^0^  see  bow  it  is  competent  for  him  to  sue.    N^w^  ^;as  this 

plaintiff  aggrieivied  by  any  thing  done  by  th^^  d^fen<^ant  ? 

If  he  meant  to  appsai^  (and  probably  ,.h^  i}A\  ba  V^^Jj^ 

have  entered  his,  appea)  at  jtbe,  n^  9e99i9PSA  f^nd  then 

hftve  given  ^  notipe  ip  pi;de^  fl^at  ^f;^  yjajij^  l}e^  l^eard  .»t 

tlte  foUowiHg  Bew9PM^  ^^i»e^/iw«"W^^ih^Vl«fP^^^    ^^^^ 

'  (a)5D.  &!t.  yfti  8K&d.>''-nlrfiy'Biitfencby4T.iaai  ja,)*ijS4». 
W8-12  D,a»R.  M.G.v4fia„.T(fkew^    :a|i%.r^fc^?»fe>jf^sitfftfpn,pft^ 
one  of  th9.f|(|int9  decit)^  w^^^thal      rate.bopks,  unless  he  shews  that  he 
'*  a  rated  inhabitant, of  a  parish  '' has  been  in/f/ror  by  (V^  riMlsaf.*' 
cauijotsut  an  overseer VoY'Mp^^*'''f'  (TJ  I7<ib^i^*i>  -Hi  <t-i. 
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itf^i^irkmrthatidutplaiiitiff  wa»  not  ^a.  pa4rty  .aggriove^*     B^^^ 
4I#  4imiid'wgt  beimid^  toibe/aggrietredf  ualeaa.JDiA  .iva^  ^ 

=^liilbM<ftn'bi<i«nM^e  aitimtiim  with  peBpeet  to  bi»  vigbts.      ^^^'^'^'^' 
Ib^M  U«)i0)pk>of  «(hat  kfe  "wfiaa  In  ^any  impect  aggrieved, 
iMMii««'  hbiflriglili'falilb  have  efttenedr^a.  appeal  at.tba 
WttlkiM^'supl^iMubgf  the'  nrfbaal  toiha»i^  tak^u  .place>"-r 
f^ti^ley/t.  I  llie  ^diifeirande  between  that-^aase  and  the 
|^HMff|t4s>':^tihdt  tthere  Waii  no.  abari^kte  .refa^nl  to  shew 
tlM>  re»i  th«rev  there  was  a  qualified  mTusal,   followed 
hyiWfkpeidy'QiitiipYmacef  and  by  an !«cliiial. delivery, of 
a  copy  of  the  rate,  even  eadfter  then  was  either,  i^eeeft- 
sary  or  reasonable.     Here,  the  refusal  was  absolute,  and 
repeat^j'iatidttie    plaintiff  did  not  <»btain  a  sight  of 
the  rate.     Surely  then  he  was  a  party  aggrieved.     He 
had  V  ri^t'lto  see  tfhe  rate,  and  the  mere  denial  of  that 
right  was  a  grievance.]    The  only  possible  grievance  the 
plaintiff^'hefre  could  sustain,  was' the  being  debarred  the 
oppoHunity  of  appealing;    which  did  not  occur,  for  tt 
is  admitted''  that  he  might  have  appealed.      The  with*- 
h'o)!<}ing  h  sight  of  the  rate  books,  under  the  particular 
circum^iahces  of  this  case,  was  nbt  an  absolute  i^fiiBal'; 
be^siibuldiiave  demanded  a  copy  of  the  rate,  and  thcizif 
ti^at  iiad  been  refused,  the  case  would  have  been  diflferent. 
{jiotrdjfdf  1.    He  Was  not  bound  to  incur  the  etpeMe  of 
heaving  a  copy;  he  had  a  right  to  see  the  boolc.]    It  was 
clear  that 'th^defi^tidant  had  acted  throughout  under  the 
or^erd  of'ibhe  vestry,  to  whom  ite  referred  the  pkinttff. 
H&'Vefusal,'  therefore,  wafii  a  qualifted  otte>  and  then  this 
c^fe  domes  Witfiih  tto'view  now  tAken  by  the  Court,  of 
Spenceley  v.  RcM)U6h . '  f  Sdi/ley,  J.     But  what  authority 
had  the  defehdaiit  Mij6  ^jtolHfy  his  f6fesal  ?     He  was  not 
jufitifiad  byilawvtOiiiBiqHMftiSUcb  teoyiA  upon  the  plaintiff. 
HdMd"  ilb  tighito^ehd'him  to  4fae  ^vestry.     He  admitted 
that^tjiii^  fi\te  V^as  ill  his  bv^  txisseiision,  and  the  statute 
directs  the  denwugid  ta  be  made ,  upon  the  churchwardens 
and  overseers,  and  makes  them  liable  to  the  penalty  for 


Edwards. 
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reflising.     Hohoyd^  J.     If  the  pkintifp  had  gone  to  the 
^y^      vestry,  he  would  have  been  no  nearer  seeing  the  rate, 
V.  because  it  was  in  the  defendant's  house].    The 'defendant 

was  an  assistant  overseer,  appointed  under  the  £8  Gfo.  3, 
c.  69,  and  69  Gbo.  3,  c.  86,  by  Which  the  custody  of  the 
rates  is  taken  from  the  overseers,  and  given  tb  tliie  select 
vestry.  [Litiledale,  J.  But  here  the  defendant,  in  fad, 
had  the  custody  of  the  rate ;  it  was  in  his  own  house ; 
and  there  was  no  proof  that  the  vestry  had  ordered  him 
not  to  shew  it  there].  Then,  secondly,  this  action,  beirig 
founded  upon  one  act  of  Parliament,  is  not  maintainable 
against  the  defendant,  who  is  ah  assistant  overseer, 
appointed  under  a  different  act  of  Parliament.  At  least, 
the  plaintiff  has  not  gone  far  enough  wilh  his  proof,  for 
he  has  not  shewn  that  an  assistant  oversee^  is  a  person 
within  the  description  in  the  17  Geo.  II.,  c.  3,  whose  duty 
it  is  to  give  inspection  of  the  rates.  The  mod^tti  statutes 
under  which  the  defendant  was  appoiiited,  empower  the 
vestry  to  determine,  and  to  specify  what  diities  the  aissis- 
tant  overseer  shall  perform.  The  plaintiff,  who  was 
teferred  to  the  vestry  by  the  defendant,  should  have 
applied  to  them,  and  have  ascertained  the  natttre  and  ex- 
tent of  the  defendant's  duties.  The  defendant  had  given 
bond  to  the  vestry  for  the  due  discharge  of  his  duties ;  he 
was  bound  to  obey  the  directions  of  the  vestry  i  and 
having  acted  bonS  fide  in  obedience  to  Utitit  orders,  he  is 
not  liable  to  this*  action.  The  plaintiff^s  only  remedy  is 
against  the  ofiScers' named  in  the  17  G^o.  II.,  e.*3,  <wfaicb 
does  not  name  assistant  o^eneti^,  nor  ifkd^ed  'C6tdd,  be- 
cause there  were,  Jit  thedaie  of 'that  act,  no  such  officers 
m  eitistencei  and'  even  if  an  as^stfltiit  overseer ^could  be 
deemed  to  come  wiihin  theHa^pripti6ta''6f  ^'^^/rijier  ]^rs<m 
6^  persons  authorized  to  tEtte  ^rebf  tbe-peor,'^  which  he 
cannot^  still  the  defbndini' is- not' so  describe 'ii^(t!hede- 
damtibn,and  isifhbidbi^riM  IMMght;  Mthih  the  operation 
of  that  act. 
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JCa^Mlvaxd^PhHipaifs^i^ntra.  First,  tht  plaintiflfwaa         ^®2^- 

a  party  aggriev^.  witl\in  the  meaniag  of  the  17  Geo*  2,      Bfs^irrrT 

c.  3,    .&^e/}rr/eyy.  jRo^inion  (a),  was  a  very  different  cas^     ^    ^' 
-  ,  ,.,  ,..o.  ,.        Edwards. 

from  l^e  prf;feut|,  wd  is  by  no  taews  decisive  of  it  od  this 

point,  .Tbeoe  ym^  .no  pretmee  for  bringiag  that  action. 
The  leffwaL  ibfif»,  which  was  made^oiv^e  only  and  in  a 
qualified  iinaimor^.waa  tak^Q  the  miost  ha^tyand  unfair 
advaivtage  of;  and  the  real  groimd.upon  whi^h  the  Court 
seem,  to  haire  decided  in  .favour  of  the  defendant^  was, 
that  th^^plaintiff .  did  not  make  his  demand .  at  a  reason- 
able tiniS  valid  place.  The  observations  of  tjie  leai:^^ 
Judges^  tharefbrey  which  have  been  cited  on  the  othjsr 
side^  ore  inappUcaUe  to  Ijhis  case^  though  one  of  them, 
namely^  that  respecting  the  power  of  appeal,  seems  capa- 
ble of  an  answer.  T)ie  notice  of  an  appeal  against  a  rate^ 
must  ^piecify  the  particular  grounds  of  appeal  (6) ;  but 
unlep9  a  party  obts^ns  an  inspection  of  the  rate,  it  is  im- 
possible, fpr  him  to  ascertain  whether  he  has  groui^ds  pf 
appeal  against  it  or  not ;  the  mere  refusal,  therefore,  is  a 
gcievaxK^,  ^cause  it  deprives  him  of  the  means  necessfiry 
for  the  exercise  of  his  right  of  appeal.  Secondly,  the  defend- 
ant is  within  the  descriptive  words  of  the  17  Geo.  2j  c.  3, 
and  liable  to  this  action.  The  words  are,  **  overaeers,  or 
other  perecms  authorized  to  take  care  of  the  poor."  Now, 
tiiough  the  defendant  is  an  assisiant  overseer,  he  is,  never- 
thefess,  an  ovtraeer,  and  a  person  appearing  atld  actiiig  in 
that  character;  but  even  if  he  were  not,  at  least  he  is  a 
person  authorized  to  take  care  of  the  poor :  and,  in  either 
view 'Of  the  case,  he  is  within  the.  pi^ovisions  of  the  sta- 
tute. He  may  be  foe  soipe  purposes  subject  to  tbe  con-r 
trol  of  the  vestiy,  \hvt  stiP^.  as  between  the  parish  officers 
and  the  .pari8hfk>AerSi  la^  large,  he  ele$^rly  stands  in  the 
situation  of  aa  ovi^rseer.  If  h9  ii>  pot  li^le  to  this  action, 
this  ii^  v/itfce  wiU  |;>Uow-^ihat  the.  plaintiff  has  no  i^^medy 
at  aJI ;  foc,H  FWld  ^  dilSc^t  to  say  th|it  aay  other  per- 

(a)  Ante,  484.  (b)  41  Geo,  3, C  23,  s.  4. 


488  .    CAacs  in.  the  kino's  ,3^iic»,^  i 

r .,.  Bi^(¥i4Bv^  JwQ-rXJpon  the  fiiM  point >  v^itUs  «te^:tMe 
jutoQ.fof  ui(  entei^taitt  Any  daubl.  W^mbki  attnt^ledr^^f 
..dpiniDm^*  Ifaiit  4be  .plakJbMr.  is  9  pattyvftggneTekiti<wili)in 
.the  sieatiH)§p.of  tiiet  a/ot  of  Pi«dtaiMQt,iiia«mliQlt.fl8i;fl|e 
defendant's  denial  of  his  right  to  inspect  the  rate  mbBna 
grievance  in  itself.  We  also  consider  the  defendant's  re- 
fusal quite  absolute  enough  to  constitute  such  a  denial; 
because,  as  he  had  by  law  no  right  to  impose  the  terms 
which  he  attempted  to.  iijyjpse  upon  the  plaintiff,  those 
terms  cannot  operate  as  any  qualification  of  his  refusal. 
Upon  the  second  point,  which  raises  a  somewhat  novel 
and  considerably  iniportani  question,  we  sfidl'ii&ke  time 
,jfpr  deliberation-  :  ..    1     i(>" 

Cur^4fd^.,VuUf^ 

Judgment  was  afterwards  delivered  by        ,, 

Baylby,  J.,  who,  after  shortly  recapitulating  tjie 
facts  of  the  case,  and  the  nature  of  the  question,  thqs 
proceeded  : — If  we  could  have  seen  clearly  and  satisfac- 
torily that  the  defendant  was  such  an  assistant  overseer,, 
tliat  it  wa^  a  part  of  his  duty  to  afford  inspection,  ai^4 
deliver  copies  of  the  jates,  upon  demand,  we /should  all 
have  been  of  opiivon  that  he  was  liable  in  this  action,  and 
that  the  verdict  ought,  to  bje  entered  ifor  the  plaintiff 
But  the  statutes  whioh  authorize,  the  appointment  of 
assistant  overseers,  do  not  ,q?ecjify  th^r  p|Birt|ci\lar  4utiea ; 
ihey  merely  declare  that  they  shall  tave  such  'po]iii;ers  as 
M  .     ihe  selfect  vestries  shall  confer  upon  them  at  the  time  of 

:     t«eifapJKnnto^^^ 

WM  possible,  €ttiibr.iWibe4d^ndmtlHR}idli^^ 
.  an4  Wa  lijib|e  tolril'iti  d^^ 
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'Md^dnttelrMly.    !IlMit)wau»  tM>  erittenMlo  dieivf  nlMit 

orerseer,  or  that  the  refusal  to  allow  an  inspection  of  a 
vat^^te  Cfa^'neglftot'of  #hith'>tfae  aottoQ  wto  brougfaty^was 
lei^'ofithdb^dutiet.'^  We^^ar^  th€arefefe>  of  opinion,  that 
w^ '.  ought ^^not.4ov4hiifcl>  a  verdict  to  be  entered  for Ihe 
jdaiotiff^  iMit  Aatr  mi'^mght  to  se^d  lihe  case  to  a  new 
tmiu  •'    I    ■■:.  ' 

Rule  absolute  for  a  new  trial. 


,  |Iuj>f|9if.t7.  EicHABn  Smith,  Gent.^  one,  8uj. 

Debt  on  bond  for  1000/.    The  defendant  craved'  oyer     To  debt  on 

of  the  bond,  which  appeared  to  be  the  joint  and  several  ^ned^^  rel 

obHgaftidn'  of  VoJln  Smith  and  defendant.     He  also  craved  place  stock, 

oyer  of  the  condition^  which  was  as  follows : — "  Whereas  ^^^^^  «  which 

the  said   William  Hudson  hath  lent  to  the  said  JoA»  Aall  accrue 

Smith  the  sum  of  900/.  three  per  cent.  Reduced  Annuities,  same,  from 

of  the  Grovemor  and  Company  of  the  Bank  of  England  :  ^  u*^  j^f 

iN^ow  the  condition  of  the  above  obligation  is  such,  that  upon  three 

if  the  said  JoAn  Smith,  his  executors,  &c.,  do  and  shall,  ^°e'the 

upon  three  months'  notice^  in  writing,  from  the  said  defendant 

yVilli'am  Hudson,  transfer  to  and  replace  in  the  name  of  §iat  plaintiff 

the  saii  William  Hudson,  in  the  books  of  the  said  Go-  l'<*  »<>*  P^« , 
*>*  •  ^  Vr>/%/vi      t  three  months' 

vemor  and  Company,  the  svim  of  900/.  three  per  cent,  notice  to  re- 

Keduced  Annuities^,  with  ap  dividends  which  shall  accrue  Sjj^|^*^i|ii 

upoii^Ke  same  from  the  date  of  these  presents,  then  this  the  dividends 

obligation  fo  tie  Wd^  ^C,''    The  defendant  then  pleaded  Zg^  became 

sii^'pTeas;  setting  "out  stocK-jobbing  transactions,  upon  <^  fir  the 

?o  :»m/i  Oiii  jh  nrcr.i     n-jqii    iTjroc.   in^i'-.  r  .       ••   .    ^     «^'.      tome  from  the 

JSSj&^ftfe&^ffi  tS  mo?&s^4J5dj'^&!l^^^^  aSl 

d^l^i^^inM^fl9uf\iff4n^  saMlthen  went  on  to 

atoign  a  Dreach  in  the  non-transfer  of  the  sto^k  ;*-Held.  that  the  notice  set  out  in  the 
liftilirtfa  l(^  itmiMH  ;^^^d^\h^' fl^-ks^ni^t  Of  the  hte^h  WsU'tinnecessary  and 

'??'^g??'''ftP^-'^^)^*'^''^^*'^'^^*  bft.|«fcfi|  Myky  wey  of  tfntial  dcmuner  for 
dupndity.' 
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t82n        wliicli  issues  were  tekea.     Seveaib :  plea,  Omrari  nou ; 
beoause  he  saith  that  plaintiff  did  niA  give  to  said  Jokn 
Smith  three  months*  notice  in  writings  to  traasfer  to,,  and 
replaoe  in,  the  name  of  plaintiff,  in  the  books  of.  said 
Qovernor  and  Company,  the  said  sum  of  QOOL  tl^ree  per 
cent.  Rjoduced  AiinuitieB,  with  the  dxviiwd&.ufhick  nmmM 
have  aoctutd  upon  the  same  fjrom  the  date  of  the  said 
supposed  writing  obligatory,  but  wholly  neglected  and 
refused  so  to  do.    (Conclusion  as  before).    8th  plea — 
No  notice  from  the  plaintiff  to  the  said  John  Smith  to 
transfer  and  replace  the  sum  of  900/.  three  per  cent* 
Reduced  Annuities,  or  to  ppiy.him  the  dividends,  &c. 
9th  plea*— That  plaintiff  did  not  give  to  John  Smith  such 
notice  ss  is  in  the  said  condition  of  said  supposed  writing 
obligatory  in  that  behalf  mentiof^ed,  but  wholly  neglected 
and  omitted  so  to  do.     10th  plea — ^That  plaintiff  did  not 
give  such  notice  as  in  the  said  condition  of  said  supposed 
writing  obligatory  is  in  thsjt  behalf  mentione4>.  but  wholly 
neglected,  and  omitted  so  to  do.     Replicatioi^  to  7th 
plea,  precludi  non,   because    he  says,    that  after,  the 
making  of  the  said  writing  obligatory,  and  more  than 
three  months  be&re  the  commencement  of  this  suit,  tp 
wit,  on  the  30th  day  of  June,  1826,  at,  &c.,  plaintiff  did 
give,  to  said  John  Smith  a  certain  notipe,  in  writing, 
bearing!  date,  .Sec;  and  did  thereby  require,  said  John 
Stnithf  ^i  the  expimtion  of  three  months  from,  the  date  cf 
said  notice,  to  transfer  to,^  and  replace  in,  the  name  of 
plaintiff,  in  the  said  books,  &<Vr,  the  s^d  sum  of  900/. 
three  per  cent.  Reduced  Annuities^  with  all  the  dividends 
which  had  accrued  due  On  the  same  from  the  9th  day  of 
|fovember,  1818,  bebg  the  day  of  the  date  of  the  said 
writing  obligatory.    JiiTeverthelflM,  plaintiff^  for  assigning 
a  bredch  of  the  said  condition  of  Ae  Said  writing  obliga- 
tory; according  to   the  form  of  the  statute  in  sUch  case 
made  and  provided  (a),  saith,  that  althougl^  jthree  months, 
irrai  the  time 'of  giTiiig>  Said  nottoe  toShe  said  John 

(a)  8  &  9  WiU.  ni .  cap,  1 1 ,  sec.  8,     any  further  breaclies  are  committed, 
which  directs,  that  if  after  judgment     the  plaintiff  may  sue  out  a  sri.  fa. 
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Smiih,  had'elapbed'  bdbre'the  commencemeiit  of  thi*  raiti 
to  wit,  at,  Bee.,  yet  the  scud  John  Smith  did  not,  o^t 
#ould,  althottgh  Afterwards  often  requested  so  to  do  bjr 
iaid  (Aaintiff^*  to  wit,  at,  8cc«,  transfer  to,  or  replace  in 
the  name  of  saifipkintiff,  in  the  bodks of;  8U).,  the  sum 
of  9B0i.  three  'jper  cetit«  Reduced  Annuities^  with  aH  or 
any  of  f9i^  ditid^nds  which  h&d  accrued  due  on  the  same 
from  th^  dotef  of  the  isaid  writing  obligatory,  hut  wholly 
negle<fted  tod  onsHled  m  to  do«  *  Averment,  that  plaintiff^ 
by  resign  bf  tihe'Stid  bHsaeh  of  the  said  condition,  of  the 
sttid  WifCihg  obligatory,  hath  sustained  damage  (a)  to  a  large 
amount,  that  is  to  say,  tothe  value  of  lOOO/.y  to  wit^  aU 
Stc.  Vetification  atid  prayer  of  judgment  Similar  Teplr- 
eations  to  %h,  9th,  and  10th  pl^as.  To  ^ese  ibur  replih 
cations  the  defendknt  demurred,  8{)edially ;  And  he  assign^ 
ed  the  following  causes  of  demurrer  to  iihe  repiifctiilionio 
the  7th 'plea:-^lst,  That  the  said  plaintiff  hath  not,  in 
or  by 'his  said  last-^mentioned  replication  in  any  manner^ 
traversed  or  denied  the  matters  by  the  said  defendant; 
in  his  said  7th  plea  alleged,  nor  confessed  and  avoided 
the  same.  9dly— That  the  said  last-mentioned  npUea** 
tion,  althottgh  it  professes  to  answer  ike  said'7«h  ]^ea, 
of  the  said  defendant,  is  in  tinth  no  answer  Iheretoi 
3dly,-^That  it  is  not  stated  or  alleged,  nor^doe»it  appear, 
in  or  by  the'  ^d  last-mentioned  replication,  tbwtt  the  said 
plainttff  gave  the  said  John  JSmiththtcb  months*  notice  id 

thereoD,  reciting  the  proc^dings  seem  the  plaintiff*  is  entitled  to 
hi  tlie  fbrmer  actf6ti,  oi^  h6  mucfii  "etmn  oa  tte  teLJd,^  Hrh^tikr  'tb# 
aereotf  oa  ito  «iak4 .  it  appear  that  d^e^aat  pletitfs  i^  it  or  not,  w^^ 
tbejuclgia^  i^/frafrFtpW.^y,  t|)^,  |  withsUnding  the  third  section  of 
statute  (po$t^  496  n.),  The  wri^t  then  the  same  statute  only  gives  costs  in 
suggests  the  Kirth^  breact/es  •  and^^  td.fa.,  Where  the  plaifttifF  ^^in's 
the  Mtnr  prdedediiigs'rikia,'tO''ltti  'daflM»6d  of  ^oceDtttinn  aftut  pta 
piir8uedun4er'lli9l^f;^9f^it|^9Tr.iplf^f>4^>iac4emiiv^  . 

original  action*  B^t^isoyt  qe-  ^  ^a)  As  to  fhe  damages  upon  a 
cessary  there  should  be  an/ other  '  covenant  to  r^lace  stoclc,  see 
judgfmeni  thAtt'  the-ti^kV  6nk  Ib^  "AfMrtktir*  h^  iMd  i  .^^ybrflK,'^  0 
tci.Jk.  dF  «B  atraisd  of  eaeoiltiQn ;  Taiarti  lUl^ ;  ■  .g^totrf  n'Jokmmi 
and  as  the  statute  stays  proceed-  2  East,  311 ;  but  see  Harrison  v. 
ings,  upon  payment  of  the  dam  a-  Harrkon,  1  C.  &  P.  4 13.' 
ges^  cosiSf  and  charges,  it  should 
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vJX^  Wntihg,  to  transfer  to,  and  feplaito  in,  theiianMi  df  the 
§i^  feaid  plaintiff, 'ii  flie  books  of,  fee.,'  ikid  fititn  ^ 90Of:,  3 
^nm  percent.  R^Uced  'Aniimties,  teith  Hhe'ttrtMteiiaaH^^i^WdA 
Wuld'Aave'"ackrued  'dnfe  (tt)  tqfibn  fh^^featedj  ^tM^fiit 
kate^xjif '  said-^sut^bsed  Writing  obligatory.' '  iffiiy;  ^«'lt 
IS  not^stated  ^r  kllfege3/  nor  does  it  appeal*,  4n  br^'the 
«aid '  last  iJQeiitibn^d  t>6]|!>1icatfon^  ^  thki  i^diMfr  g^Ve '  isM 
Ifohn  Smit%  'tliree  months'  notiee  in  writing  tb  pAff  Mm 
the  ditiden^s  iohich  whutd  have  accrued  Axie - Mp6h 'the 
Haid '  sum  of  900/.  3  per  cent.  RedncM' Annnifiei^;  from 
the  day  of  the  date  of  the  said  supposed  ^^riting  oBliga- 
toiy.  6thty, — ^That  it  is  not  stated  br  alleged,  nor 
does  it  appear,  in  or  by  the  said  last  mentioned  teplitiation, 
that  said  piaintifF  gave  to  said  John  SiHifk/^tx^'  Miice 
as  in  the  saicf  condition  is  in  that  behalf  motioned. 
6thly,— That  it  is  not  stated  or  alleged,  nxJr  d^esT  it  ap- 
pear, in  or  by  the  ^id  Isist  'mentioned  i^licatibn,  that 
the  said  plaintiff  gave  such  notice  as  in  the  said  condition 
of  the  said  Supposed  writing  obligatory,  is  in  that  behalf 
mentioned.  7thly, — That  it  is  not  stated  dr  alleged,  nor 
does  it  appear,  in  or  by  the  said  last-mentioned  replica- 
tion, or  breach  of  the  said  condition  of  the  said  Writing 
obligatory  therein  assigned,  that  any,  or  what  dividends 
had  accrued  due  u^on  the  said  sum  of  900/.  thtee  per 
cent.  Reduced  Annuities,  from  said  6th  day  of  Novem- 
ber,  1818,  T)eing  the  day  of  the  date  6f 'the  said  Sup- 
posed writing  obligatory.  Sthly, — ^That  the  sAid  last 
mentioned  replication,  and  the  breach  therein  ai^signl&d, 
are  argumentative,  and  <^6ntain  a  negatiife  pregA^nty  in 
ailegin^  that  tie  said  JoJiri  JSwiftA'Sid  ndt,'h6r  Would  not, 
transfer  to,  or  replace  in,  the "nato'e  bf  the  plaihtiff,  in 
the  books  of,  &c:,  the  stim  of  'dOOJf.  ^  ^  oeht.  Uedit^ed 

,  .(oDi ,  W>^(e|Ee . »; bifgQh{is  assfgpq^  dep^s,,  I  f^cruyig  between  the  first 

in  neglecting  to  replace  stocky  apd  judgment  and  the  actual  payment 
aiso  in  non-pay  merit  6i '  ^ccnling^ "  iyf  me  danrfag^s  i^^i^Md .    Sdink 

<dMdetid^iattddathbgeliiiiiaiM0<'  tjiiit1o&nniMfC\$A^Qtri    ^tf> 

«4  pppiiMliilireMlv^MM  idaimif  •  .  thavW^iw  Af  jcf  ftm^gem  in,  mi  ac- 

cannot  maintain  a  «d.  fa,  for  the  tion  for  not  replacing  stock  on  a 

non-payment  of  subsequent  diri-  particular  day »  vide  ante,   491(a)' 
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AnIl|Hti^^  withr^Ui  or  any  of  the  diyidi^p^B  fphich  Jwd 
accrued  d^  upon  the  9ame,  from  the  date  of  th^  pud 
wTitiiig  obligati^ry,  .without  averring,  that  any, ,and  wl^at^ 
4iTi4fnd&  ha4  iLCCirued  due  npon  said  sum  of  900/.  3  p^r 
cefKtiEi:ednc»d  Anii;uit;ie9»  from  tl^  date  of  the  said  sn^popefi 
^tivjg.obUgatory,;  and  bj.the  ofodssion  pf  whiph  averp 
iaeat|.  defevdmit  »s  p^-eventedt  from  trayernng  ^ni  F^^j^ipg 
ihfi  same  in  issme.,  9thly, — ^^t'hat.ij;  is  sta,ted  and  alleged, 
in.aud  hy  the  last  mexjitiofied ,  replieationy  that  pljuntiff 
gave  to.  the  said.JoAii  Sfnilh^  a  certain  nofio^  in  wriljin|;^ 
mad;  Aereby. Te(|uired  the  said  John  Sfnith^  2^,^  the.expi-^ 
ca;|ion  of  three,  months  from  the  date  thereof  ^Cthat  is  to 
say)fOf  the  said  notice,  to  transfer  to,  and  replace  in,  the 
name  of  ;the  pbintiiF^  in  the  hooks  of  the  governor  and 
comply. of.  the  Bank  of  £ngland|>the  said  sum  of  900/. 
3  per  ceiMu  .Reduced  Annuities,,  with  all  the  dividends 
which  had  accrued ,  doe  on  the  same,  from  the  fifth  dav 
of  November,  1818,  being  the  day  of  the  date,  of  the 
supposed  writing  .obligatory*  Whereas  it  appears^  in, 
and  by  the  same  replication, ,  that  no  dividends  whatever 
conld  have  accrued  due  on  the  said  sum  of  900/.  3  per 
cent.. Reduced .Ajmuities,  after  the  said  5th  djay  of  No- 
vember, 1818.  The  defendant  also  demurred  to  the 
repUcaJtion  ta  the.  8th,  9th,  and  10th  pleas.  The  caus^  9f 
demuorei  .to,  the  replication  to  the  8th  plea,  w^re.  the 
same, as. those  stated  with  reference  to  the  repUcfition  to 
tbf  'i^h  p\e».  The  ilst,  ^nd«  3rd,  4thi  and  5th  causes  of 
demurrex  to  tba  replicatipn,  to  the  9th  plea,  were  the 
s^n^..afl  thje..Q^^^th,  7.tb,  8th|  ^d  9th' causes  of  de- 
V^uriw.  !t»  ,^  tR?pMf|^tji^<w^,.;to  A^  ,  7th  p^ep,.  The  6tb 
c^ufp  of  ).de^w"^?f  .lM?tp,th^^rfep)icatiw  the.  ^th^  j)le^, 
W¥»^r"  ftM^P^ftti^  M^  ^^si^l^54^^^^br^apK^of  the^  sai^ 
condition,  as  part  of  the  said  last-mentioned  replication, 
wfeich  is  complete  Without:**  fthly,— ThW  ihe  teaid'pfedn- 
tiff,  having  trayifr^dai^,(il  4ipnie4  t^e  m^ti;ers  in  the  said  9ih 
pkia  alteged,  oiightvtchhave  coadbodedMithef  oom)4i^i^aflisl 
not  to  have  iWUgtA't^i^  an*  tifew  Mtitt^rs  thersi&v  ai^d 


1^^ 
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vi!i^       wntingV  to  transfer  to,  and  i^plaie  in,  the'  naflMft  df  the 
gj^       feaid  plfidntlff,  iA  flie  books  of,  fee.,  ikid  fttttn  ef  90(W:,  3 
^iiVr^'d       ]pcir  cent.  Rediiced  Annuities,  ^th  the^tfmdeiiQi^^^n^c^A 
l^yiiia'^Aat;e''ac^j*ue^  'dire  (a)  tipbti  fhe'feafaidi  itetti  'the 
kate  Wf' said'siijjpds'ed  writing  obligatory: '  4ffliy;  ttttt'it 
is 'not  kt^ted  bir  ktleged,  nor  does  it  ap^f,  in'  brlbf^'tbe 
«aic[  "last  meiittoti^d  te^ication/ thai  pAaliitdfF  gtlve'MM 
John  SniiA  iliree  months'  notice  in  wrlttng  iJb  pAf  Mm 
^he  dividends  ivhich  woutd  have  accrued  dneupM'the 
«aid  sum  of  900/.  3  per  cent.  ReducM'Aiintiifietf,  from 
the  day  o^  the  date  of  the  said  supposed  if^riting  obliga- 
tory.    6thty, — ^That  it  is   not  stated  t)r    alleged,    nor 
does  it  appear,  in  or  by  the  said  last  mentioned  tepUeationy 
that  said  plaintifF  gave  to  said  John  Sfftifh/iAtL<Ai  notice 
as  in  the  saicf  condition  is  in  that  behklf  mentioned. 
6thly, — ^That  it  is  ndt  stated  or  alleged,  ndr  dtterf  it' ap- 
pear, in  or  by  the  ^aid  last  "mentioned  replication,  that 
the  said  plaintiff  gave  such  notice  as  in  the  said  condition 
of  the  said  Supposed  writing  obligatory,-!^  in  that'b^half 
mentioned.    7thly, — That  it  is  not  stated  dr  aMeged,  nor 
dcies  it  appear,  in  or  by  the  said  last-mentioned  replica- 
tion, or  bireach  of  the  said  condition  of  the  said  Writing 
obligatory  therein  assigned,  that  any,  or  what  dividends 
had  accrued  due  upon  the  said  sum  of  900/.  three  per 
cent.  Reduced  Annuities,  from  said  5th  day  of  Novem- 
ber,  1818,  l^eing  the  day  of  the  date  df  the  said  liup- 
posed  writing    obligatory.     Sthly, — ^That  the  sdid  hst 
mentioned  repUcation,  and  the  breach  therein  assigned, 
are  argumentative^  and  (Contain  ^negatitte  ptegnant,  in 
khegin^  that  the  said  John  SniftA'Bld  nbt,  hdr  Would  not, 
iransfer  to,  or  replace  in,   the'  name  of  the  plaihtiff,  in 
the  books  of,  &c.,  the!  sum  of  ^900/.  d  ^t  oent.  Redttced 

,(a) ,  W^fe^B.^.bifgQhfis  assf^p^^  ^^?^h\  ^/S'^^V^ff  between  the  first 

in,  peglecting  to  replace  stock,  a^d  judgment  and  the  actual  payment 
also  in  non-paym^fit  6f'kccraing''"iyf  me'dairrag^S  tljs^ned.    SdtfUe 

<dMdel[itf^itttddati>lii|elAriaMMk  tjUtlo&nitiJ&fCl^^^tU    A»^ 

^  lippii:>:)9^lireMl^tM  pWntif  the,^jp^^iw  a£icj^m«g«|,  in,  an  ac- 

cannot  maintain  a  tei.  fa,  for  the  tion  for  not  replacing  stock  on  a 

non-payment  of  subsequent  divi*  particular  day>  vide  ante,  491(a)' 
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Annmti^^,  withraU,  or  any  of  the  diyidi^p^B  tphich  had 
accn$ed  d^  upon^  .the  ^ame,  from  the  date  of  ,th^  fuad 
writmg  obligatory,  .without  avexxing.  that  any^  .and  wl^at. 
cUyidfcwfe  ha4  iLOCirued  dijue  upon  said  sum  of  900/.  3  p^r 
Gei&tiQ:educ»d  Aimcutjies^  from  tl^  date  of  the  said  su{)popeid 
M^ti«g. obligatory,;  aod  by.the.  ofodssfop  pf  whiph^aver- 
neati,  defeidaat  as  prerentedfrom  tray^Jisiag.  and  paUiri^ 
the  same  .in  issiue..  9thly, — ^That  it  is  sita^ted  and  ^llege^, 
in  and  by  th^  last  mei^tioned  replieatipn,  tbatpl^nti^ 
gave  to  the  S9id  Joh^  Sfnilhj  a  certain  notion  in  wri^ng, 
aiid;Aereby,re(|uired  the  said  John  Smith fi  at  the  expi-^ 
ca;lion.of  three,  months  from  the  date  thereof ^(that  is  to 
say). of  the  -said  aotice  to  transfer  to,  an4  replace  i^n,  the 
name  of  the  pbiivtiiF/  in  the  books  of.  the  governor  and 
comply  of « the  Bank  of  Ei^landi  the  said  sum  of  900/. 
3  per  oeiMt  .Reduced  Annuities,  with  all  the  dividends 
which  had  accrued .  due  ox^l  the  same,  frpm  the  fifth  day 
of  iNovember,  X818,  being  the  day  of  the  date,  of  the 
supposed  writing  obligatory.  Whereas  it  appears,  in, 
and  by  the  same  replication,  that  no  dividends  whatever 
conld  have  accrued  due  on  1;he  said  sum  of  900/.  3  per 
cent.  Reduced -Ajpinuities,  after  the  said  6th  day  of  No- 
vember^  1818.  The  defendant  also  demurred  to  the 
replication  Uy  the  8th,  9th,  and  10th  pleas.  The  caus^  of 
deviunrei  .to  the  replication  to  the  8th  plea,  w^re  the 
s^mei as.  thxrse .stated  with  reference  to  the  replication  to 
thf  'hl^  pl^-  The  ilst,  2nAf  3rd,  4thi  apd  5th  causes  of 
demurrer  to  tba  replicatipn,  to  the  9th  plea„  were  the 
san^..a3  .the,.3^^tli,  ZO^t  8th^  a^^d  9tb  causes  of  de- 
V.unw,  to  lirti^  jR^Hw^^w^vv'^  A*¥  .  7*  JP^ep. .  'The  6th 
c^ufe  of i.dQw;i>^ff  MrJi^j^P}^9^^}9^.  ^P  ..^^^^  ^th^  ple^, 

condition,  as  part  of  the  said  last-mentioned  replication, 
which  is  comp^ite  without:**  ffflly^-^That  ihe  teaid'pfedn- 
tiff/  having  >trayerS)ed;aQ4  d^^nie^  the  matters  in  the  said  9th 
pkia  altdged)  oiightvio^have  coadbodod  M.ihi?  ooan^i^aoid 
not  to  have  alidg^d^btfti^  *an*^tifei<*?  MMt^rs  tber^iojiaftd 
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1637.     '  concluded  with  a  verifioatii>ii(a).    8thly,--That  the  said 
^1^^^^      plaintiffy  in  and  by  his  said  last-mentioiied  replioatioB^ 
V*  ought  to  have  taken  iwue  on  the  maMeis  lA  the  said  9th 

^^^^'  plea  alleged,  sjid  to  h^m  entered  a  distinct  and  separate 
assignment  of  the  said  supposed  bneach  of  the  said  mip* 
posed  . witting  obUgatoFy,  and  not  to  have  inooqMKlrated 
such  issue  and  assignment  in, one  and  the  ssjkie  replica- 
tion* Similar  ^causes  of  demurrer  to  thereplicatiQn  to  the 
10th  plea.-T^Joinder  in  demuner. 

Platt^  in  support  of  the  demurrers.  The  7th '  plea  states, 
that  no  notice  was  given  to  replace  the  stock  with  tike  di* 
vidends,  which  would  have  became  due  dAeribe  8th  Novem- 
ber. The  answer  to  that  in  the  replicationisy  that  the  plain- 
tiff did  give  notice  in  writing  to  the  said  JoAn  Smith,  to  trans- 
fer the  said  stock,  with  all  dividends,  which  had  became  due. 
This  being  the  case  of  a  surety,  the  plaintiff  must  bring 
himself  within  the  terms  of  the  condition.  Now  the 
obligor  could  not  comply  with  the  eonditioD,  unless  he 
tiansfi^rred  in  the  manner  pointed  out  by  the  plea*  IBay^ 
ley  Jk  He  does  not  desire  you  to  transfer  so  much  as  you 
aie  bound  to  transfer.]  If  issue  were  taken  on  the  repli- 
cation,  it  would  be  a  departure,  or  if  not  a  departure,  the 
defendsnt  must  have  rcTasserted  what  he  had  said  before. 
De  La  Rue  v,  Stewart  (6),  is  an  authority  to  shew  that  no 
breach  ought  to  havebeen  assigned  in  th^s  replication.  [Li/-  ^ 
tledale,  J.  Had  you  demurred  to  the  7th  plea  tor  dupHcity, 
it  would  rather  appear  to  me  that  the  plaintiff  oiight  not 
to  have  introduced  breaches.  There  wght  have  been  a  ' 
conclusion  to  the  couit  in  respect  to  the  special  notice. 
Baj/ley  J»  Should  you  not  have  assigned  duplicity  as  a 
specialcaiise of  demurrer ?  Yousay  that ihere  was  no>ao*> 
tice  going  far  enough ;  they  say  there  was  a  notice  going 
nearly  to  all.  LittkAile  J.  If  no  breach*  had  been  as- 
signed, could  you  hsve.m^inieined  .the  iirst  special  cause 
of  denuurer?     I  am  assuming   that,  their   notice  was 

(fi)  Calvtrt  T.  Cordcn,po$t,  498.  (6)  2  N.  R.  362. 
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sufficient,  and  that  ao  braftok  had  betoosstgaed.  Bayky^h         li^t. 
Suppose  die  replicaticm'  had  set  out  a  notice  in  thefenh.      h^^ 
slated  in  the  plea;  and  had  concluded  to  the  Court,  ee>Q)d  «* 

you  li»fe  suppoited'  your  e«U9#*  d  denmrr^r?]  They, 
ought  to  have  eonducked  toihecouatryy  aoid  9}kgge$ttd 
the  hMfteh.  Th^  whole  of  the  leplicatiiMi  tnasi  be 
taken  together.  The  defiBiidant  ie  (entitled  te  coneidei'  it 
in  the  same  mannst,  as  if  the  breach  had  been  assigned 
in  the  declaration,  and  the  plea  had  been*  as  here.  The 
7th  cause  of  demurrer  is  supported  by  the  case  of  Serra  v. 
I^e{a\  where  the  bond  declared  on  was  conditioned 
that  A.  B.  ehould  deliver  a  tnie  account  of  all  moneys 
receiyed  by  him  as  o<41ector  of  poors'  rates;  and  the 
defendant  having  pleaded  performance  generally,  the 
replication  assigned  for  breach,  that  A»  JB.  was  requeefted 
to  deliver  a  true  account  of  all  moneys  received  by  him 
in  pursuance  of  his  office,  but  refused  to  do  so.  The 
breach  was  held  to  be  badly  assigned,  because  it  omitted 
to  state  that  any  money  had  been  received.  So  here  it 
cannot  be  seen  upon  the  replication,  that  the  dividend 
had  become  due.  [  Bay  ley  y  J.  Your  plea  of  want  of  notice 
admits  the  breach.  Liltiedale^  J.  You  were  not  injured, 
because  the  jury  are  to  try  the  truth  of  the  breaches. 
I  consider  the  breach  no  part  of  the  pleadings].  It  must 
be  taken  altogether.  The  plaintiff  relies  upon  the  whole 
replication  to  support  the  action.  {LUttedah^  J.  The 
plaintiff  was  justified  in  relying  upon  it  as  supporting  his 
action;  because  you  have  not  denied  it.]  In  Serra 'v.  Fyjffi, 
the  defect  was,  that  it  was  not  alleged  diht  the  money 
had  become  due.  iLittledate,  J.  In  S^rra  v.  F^igy  it 
was  unoertaan  whetfaev  any  thing'  would  become  due. 
Bay  ley,  J.  Here  the  Court  takes  notice  of  it.]  If  notice 
had  been  given  b%ft>fef  it  becanie  liue,  euch  notice  would 
have  been  iusufficieat.  [Barley;  J,  Where  an  award  is  to 
be  made  on  or  before  the  1st  of  April,  aft  allegation  that  it 
was  made  on  the  Q9th  of  Mareh,  is  sufficient.]  ftappose 
(o)  1  Manh,  441 ;  S.  C.  by  the  nataeof  Serra  r,  Wright,  6  Taunt A5. 
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^he  day  not  material,  the  notice  would  be  to  replace  divi- 
dends, if  any.  In  Serra  ▼.  Fgffe,  the  2d  plea  stated  a 
diemand  of  an  amount  of  money  received,  which  implies 
dtat  something  had  been  received ;  and  though  the  Couit 
may  take  notice  of  the  account  of  the  dividends,  it  may  be 
necessary  for  the  plaintiff  to  aver  it.  [LUtiedali,  J. 
I  do' not  see  why,  under  this  notice,  you  must  not  replace 
an  instalment  due.  Are  they  bound  to  give  special  notice  ? 
They  may  be  contented  with  that  notice,  and  it  is  for 
your  benefit  if  they  recover  no  more.  The  notice  is  good, 
r  doubt  whether  your  plea  is  good.  Bayley,  J.  You 
construe  the  plea  to  apply  to  the  dividends  which  should 
accrue  before  the  re-transfer.  I  thought  the  objection 
had  been,  that  it  was  impossible  to  replace  the  dividends. 
The  objection  to  the  breach,  should  have  been  assigned 
as  special  cause  of  demurrer.] 

Judgment  for  the  plaintiff  (<r). 
Alderson  was  to  have  argued  against  the  d^smrrers. 


{a)  To  a  declaration  on  a  judg- 
ment in  debt  on  bond,  the  defen- 
dant cannot  plead  that  the  bond  was 
conditioned  for  the  perfornanoe 
of  covenants,  and  that  no  breaches 
of  covenant  were  suggested  or  as- 
signed in  the  original  action,  as 
the  statute  requires.  A  demurrer  to 
such  a  plea  standing  in  the  com- 
mon paper,  on  the  26th  November 
1821,  Tindal^  for  the  defendant, 
applied  to  Beit,  J.,  to  direct  that 
the  case  might  stand  for  argument ; 
but  npon  the  Court,  being  ftill,  his 
Lordship  said  that  he  had  consult- 
ed the  other  judges,  who  were  of 
opinion  there  was  no  ground  foi* 
such  a  plea.  £d.  MSS.  Where 
a  writ  of  inquiry  is  executed  af- 
ter judgment  by  confession,  nil 
dicity  or  on  demurrer,  the  sta- 
tute does  not  direct  any  judgment 
to  be  entered  for  the  damages  as« 
sessed  and  for  the  costs,  upon  the 
return  of  the  inquisition.    There 


can  therefore  be  only  one  judg- 
ment, viz.,  the  old  iudgment  for 
the  penalty,  one  shilling  dam- 
ages for  the  detention,  forty 
shillings  costs,  together  with  the 
costs  of  increase.  A  second  judg- 
ment, for  the  damages  assessed  on 
the  inquiiy  was  reversed.  Mmu  v. 
Johna,  Dom.  Proc.  3  Dow,  1.  The 
proper  course  is  to  make  an  entiy^ 
m  the  nature  of  an  interlocutory 
judgment  on  the  deipurrer,  vis., 
that  the  plaintiff  ought  to  recover 
his  debt ;  then  to  award  an  inquiiy 
returnable  after  the  next  assises, 
(ihough  thereby  more  than  one  term 
may  elapse  between  the  teste  and 
the  return) ;  vd  upon  Uie  return, 
to  enter  up  nnal  judgiiient  that 
the  plaintiff  th  recover  his  said 
debt  with  nominal  dama|es,  and 
taxed  costs,  without  noticing  ia 
the  judgment  the  damages  assffii 
ed,  Ibid.  And  as  to  the  iengthof 
the  return,  wk  anitf  319. 
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Caivert  atid  another  9.  Susannah  Gordon;  ExeciUrit^ oC  t 

the  last  win  wd  testament  of  Alex,  Gor]>on»  deceased, 

UEBT  on  bond. — Upon  oyer,  the   condition,   after  re-  OUigor  of  a 

citing    that    the  obligees   carried  on   the   business   of  a  ti^ed^fo/ [he 

brewer  in  copartnership  with  four  other  persons,  under  faidifnl  sendee 

tbe '  firm  of  Felix  Calvert  and  Co.,  and  that  the  firm  had  the  employ  of 

agreed  to  take  the  testator's  co-obligor,  Richard  Edwards.  ?•  cannot  dis- 
,  ,  ,  .  -.  cbarge  himself 

into  their  service,  as  a  collecting  clerk,  was,  that  JR.  Edwards,  by  ^ving  no- 

from  time  to  time,  and  at  all  times  during  his  continuance  ^*^® '™  "*^ 

°  a  certain 

in  the  service  and  employ  of  the  persons   for  the  time  period  he  will 

being  carrying  on  the  business  then  carried  on  under  the  answerabSe ; 

said  firm  of  JF.  C.  and  Co;,  should  well  and  truly  account  for,  ^^^  ^^  ^^ 

personal  reprc- 
pay,  deliver  and  make  good  unto  them,  some  or  one  of  sentative  of 

them,  immediately  after  the  receipt  thereof  respectively,  all  the  obligor  di»- 
such  cash,  &c.  of  or  belonging  to  the  persons  for  the  time  by  such  notice. 
being  carrying  on,  &c.,aQy  or  either  of  them,  any  or  either  dedanSon^on 

of  their  executors  or  administrators,  or  to  any  person  or  such  a  bond 

,  ,  •  1         !>    1  111        states  that  the 

persona  to  whom  they,  or  any  or  either  of  them,  should  or  principal  duly 

miffht  be  answerable  or  accountable,  and  which  should  be  accountcd,and 

^  the  replication 

collected  or  come  to  the  hands,  custody  or  power  of  the  alleges  the  re- 

said  R,  Edwards  during  such  his  service  or  employ,  and  guJ^JforTw^ 

should  in  all  other  respects,  during  his  continuance  in  the  he  did  not  ac- 

service  of  the  persons  for  the  time  being  carrying  on,  &c.,  rejoinder 

faithfully  perform  all  other  services  wherein  he  should  be  s^^^es  that 

employed  by  them ;  and  that  the  obligors,  or  one  of  them,  ^ere  received 

their  or  one  of  their  heirs,  &c.,  should,  from  time  to  time,  ^S""^'  ^.and 

•  Jb,  and  that 

and  at'  all  times  thereafter,  save  harmless,  &c.  the  per-  A.  did  not 

sons  for  the.  time  being  c^rryi^ig  on  the  said  trade,  their  j^obder  d^*^ 

heirs,  8cc.,  respectively,  of,  from  and  against  all  loss,  8lc.,by  leging  that  the 

reason  or  on  account  of  any  act,  &c.  to  be  done  or  omitted  HJ^Ib©  replica- 

to  be  done  by  the  said  JR.  Edwards,  as  such  clerk,  as  afore-  '^®?  ?.*?  ^^^^ 

...  ,.  ,  .         ,.  ,     ,      and  dmerent 

8aid,-or  in.  anywise  relating  to  the  services  in  which,  he  from  those  spe- 

should  be  employed.    The  defemdant  then  pleaded,  that  ^fj^n^j^^^jjfjj^j 

from  and  after  the  execution  of  the  said  supposed  writing  concluding  to 

obligatory,  and   m   the .  lifetime  of  the  testator,  to  wit,  jsg^"'*^^'"" 

on,  8cc.,  at,  &c.,  the  said  JR.  Edwards  entered  and  was 
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received  iitto  the  service  of  the  said  plaintiffs,  and  of  their 
said  copartners,  then  carrying  on  the  business  of  a  brewer, 
under  the  firm,  &c.,  as  a  collecting  clerk  in  their  said  business 
of  a  brewer,  in  the  said  condition  mentioned.  And  that  he 
the  daid  jR.  Edttmrds  remained  and  continued  in  their  said 
service,  as  such  collecting  clerk^  from  the  said  second  day 
of  May,  1820,  until  a  certain  other  day,  to  wit,  until  the 
thirty-first  day  of  October,  1821,  on  which  last  mentioned 
day  and  year  the  said  testator  died,  and  continually  from 
thenceforth,  until  and  at  the  time  of  the  giving  of  the 
notice  by  the  said  defendant  herein-after-mentioned,  to  wit, 
at  London,  aforesaid.  And  the  said  defendant,  •  in  fact, 
further  saith,  that  the  said  JR.  Edwards  did  at  all  times 
during  his  said  last  mentioned  continuance  in  the  service 
and  employ  of  the  plaintiffs,  and  of  the  other  persons  for  the 
time  being  carrying  on  the  business  of  a  brewer  as  aforesaid, 
under  the  firm  aforesaid,  before  the  death  of  the  said 
testator,  well  and  truly  account  for,  pay,  deliver,  and  make 
good  unto  the  said  plaintiffs,  and  the  other  persons,  for  the 
time  being  so  carrying  on  the  business  of  a  brewer  under 
the  firm  aforesaid,  immediately  after  the  receipt  thereof 
respectively,  all  cash,  sum  and  sums  of  money,  bills  of 
exchange,  promissory  notes  and  other  securities  for  money, 
goods  and  effects  whatsoever,  of  and  belonging  to  them,  or 
any  or  either  of  them,  or  to  any  person  or  persons  to  whom 
the  said  plaintiffs,  and  the  other  persons,  so  for  the  time 
being  carrying  on  the  said  business  of  a  brewer  as  aforesaid, 
under  the  firm  aforesaid,  were  answerable  or  accountable, 
which  were  collected  or  came  to  the  hands,  custody  or 
power  of  the  said  R.  Edwards  during  such  his  continuance 
in  such  service  and  employ  as  last  aforesaid ;  and  that  he, 
the  said  R.  Edwards,  did  in  all  otheir  respects,  during  such 
his  continuance  in  such  service  and  employ  of  the  said 
plaintiffs,  and  of  the  other  persons  so  for  the  time  being 
carrying  on,  8cc.,  faithfully  perform  all  other  services  wherein 
he,  the  said  R.  Edwards,  was  employed  by  them,  to  wit,  at, 
&c.     And  the  said  defendant  further  saith,  that  the  said 
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R.  Edwards,  and  the  said  testator,  in  his  lifetime,  and  the 
said  defendant,  executrix  as  aforesaid,  since  his  death,  and 
the  said  Samuel  Kent,  (another  obligor',)  in  the  said  condi- 
tion of  the  said  supposed  writing  obligatory  mentioned,  did, 
from  time  to  time,  and  at  all  times  after  the  making  of 
the  said  supposed  writing  obligatory,  save  harmless  and 
keep  indemnified  the  said  plaintiffs,  and  the  persons  for 
the  time  being  carrying  on,  &c.  of,  from  and  against  all 
loss,  costs,  suits,  actions,  claims  and  demands  to  which  the 
said   plaintiffs  and  such  other  persons,  or  any  of  them, 
respectively,  were  subject  or  liable,  or  were  put  unto  by . 
reason  or  on  account  of  any  act,  matter  or  thiug  done  or 
omitted  to  be  done  by  the  said  R.  Edwards  as  such  clerk 
as  aforesaid,  during  the  time  of  such  his  continuance  in  such 
service  and  employ  as  last  aforesaid,  or  in  anywise  relating . 
to  the  ser\'ice8  in  which  he  was  employed  during  that  time. 
And  the  said  defendant,  in  fact,  further  saith,  that  within  a 
short  and  reasonable  time  in  this  behalf  after  the  death  of 
the  said  testator,  and  before  the  committing  or  happening,, 
of  any  breach  of  the  said  condition  of  the  said  supposed 
writing  obligatory,  to  wit,  on  the  3 1st  of  October,  1821, . 
at,  &c.,  she,  the  said  defendant,  as  executrix  of  the  said 
testator,  gave  notice  in  writing  to  the  said  plaintiffs,  that  she, 
the  said  defendant,  would  not  remain  surety  to,  or  guarantee 
or  indemnify  the  said  plaintiffs,  or  the  other  persons  for 
the  time  being  carrying  on,  &c.,  for  the  fidelity  of  or  true 
and  faithful  performance  by  the  said  R,  Edwards  of  his 
said  duties  as  such  collecting  clerk,  in  the  said  condition 
mentioned ;  and  so  the  said  defendant  saith,  that  if  the 
aforesaid   plaintiffs,  and  the  other  persons  for  the  time 
being  carryii^  on,  &c.,  or  any  or  either  of  them,  have  been 
at  all  damnified  by  reason  or  means,  or  on  account  of  any 
matter,  cause,  or  thing  in  the  said  condition  of  the  said 
writing  obligatory   mentioned,   since  the  giving  of  such 
notice   by  her  as  aforesaid,  the  said   plaintiffs,  and  siich 
other  persons,  as  aforesaid,  have  been  so  damnified  by  their 
own  voluntary,  act,  and  of  their  own  wrong,  and  by  and 
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1827.         through   their  own  means   and  default,  to   wit,  at,  &c* 
^'^^'''^^      Verification;  and  prayer  of  judgment.     Replication,  pre^ 
V.  cludi  non ;  because  protesting  that  the  said  defenddrtt  did  not 

Gordon.  ^^^^  notice  to  the  said  plaintiffs  in  manner  and  form  as  the 
said  defendant  has  above  in  her  plea  in  that  betutlf  alleged  (a). 
Nevertheless  for  replication  in  this  behalf  the  said  plaintiffs 
say,  that  after  the  making  of  the  said  writing  obligatory, 
and  before  the  day  of  exhibiting  the  bill  of  the  said  plain- 
tiffs in  this  suit,  that  is  to  say,  on  the  said  2d  day  of  May, 
1820,  the  said  R:  Edwards  entered  into  the  service  of  the 
said  plaintiffs,  and  of,  8cc.,  as  their  collecting  clerk,  in  their 
said  business  of  a  brewer,  as  in  the  said  plea  isalleg'ed,  and 
remained  and  continued  in  the  service  and  employ  of  the 
said  plaintiffs,  and  of  the  persons  for  the  time  being 
carrying  on,  8cc.,  as  such  collecting  clerk  as  aforesaid,  from 
the  said  2d  day  of  May,  1820,  until  a  certain  other  day,  to 
wit,  until  the  l6th  day  of  May,  18^6,  on  which  last  men- 
tioned day  the  said  jR.  Edwards  died ;  and  the  said  plaintiffs 
say  that  after  the  said  R.  Edwards  entered  into  the  said  service 
and  employ,  and  during  the  time  that  he  so  remained  and 
continued  in  the  said  service  and  employ,  aiid  before  the 
exhibiting  of  the  said  bill  of  the  said  plaintiffs,  and  before 
the  time  of  the  said  supposed  notice,  to  wit,  on  the  said  2d 
day  of  May,  1820,  and  on  divers  other  days  and  times  be- 
tween that  day  and  the  said  31st  day  of  October,  1821,  and 

'(«)  The  legal  effect  of  a  pro-  *  notice  to  llie  said  plaintiffs  in 
teitiUion  is  so  different  from  what  manner  and  fonn  as  the  said  de- 
the  words  seem  to  import,  and  from  fendant  h^  above  in  the  said 
the  sense  in  which  they  are  fre-  plea  in  that  behalf  alleged,  but 
qaentl^r  understood  by  persons  not  protexting  against  this  admission 
acquainted  with  the  form  of  plead-  being  used  against  them,  the  plain- 
ing, that  it  may  not  be  improper  tiSsi  on  any  other  occasion,  and 
to  state  that  the  above  words  in  reserving  to  them  the  right  to  say 
italics  are  to  be  understood  thus  :  on  such  other  occasion  that  the 
^'Admittingyfor  the  purpose  of  the  said  defendant  did  tiot  give  notice 
present  action,  and  in  order  to  en-  to  the  uaid  plaintiffs  in  manner  and  . 
title  the  said  plaintiff  to  attack  form  as  tfie  said  defendant  as  above 
some  other  part  of  the  defendant's  in  her  gaid  plea  in  that  behalf 
plea,  that  the  defendant  did  give  alleged,''^  &c. 
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during  the  time  that  the  said  R,  Edwards  continixed  as  such 
coUecting  clerk- as  aforesaid,  in  the  said  service  and  employ 
of  the  persons  for  the  time  being  carrying  on,  &c.  divers 
sums  of  money  were  collected  by  and  came  to  the  hands  of 
the  saidJ2.  Edwards,  as  such  coUecting  clerk  as  aforesaid, 
of  and  belonging  to  the  said  persons  for  the  time  beipg 
carrying  on,  &c.  .  Yet  the  said  R.  Edwards  did  not  frjom 
time  to  time,  or  at  any  time,  well  and  truly  account  for^ 
pay,  deliver  or  make  good  unto  the  said  plaii^tifFs,  or  to  th^ 
other  persons  for  the  Mme  being  carrying  on,  &c.,  or  to 
any  or  either  of.  th^in,  the  said  sums  of  money  so  collected 
by  him  as  aforesaidi  or  any  part  thereof,  although  pften 
requested  so  to  do,  but  wholly  neglected  so  to  do;  and  the 
said  sums  of  mpney  so  had  aQd  received  by  the  .said  ii. 
JSJzrarJj  as  aforesaid  are  still  wholly  unpaid  and  unsatisfied, 
contrary  to  the  form  and  effect  of  the  said  condition  of  the 
said  writing  obligatory,  to  wit,  at,  &c.  The  replication 
then  went  on  to  assign  a  second  breach,  thatafter  the  time  of 
the  said  supposed  notice  of  the  said  defendant  in  her  said 
plea  mentioned,  and  before  the  day  of  exhibiting,  8cc.,  and 
.whilst  the  said  JB.  Edwards  was  in  the  said  service  and 
employ  as  such  collecting  clerk  as  aforesaid,  to  wit,  on 
the  1st  day  of  November,  1821,  and  on  divers  other  days 
and. times  between  that  day  and  the  said  l6th  day.  pf 
May,  18£6,  divers  other  sums  of  money  of  and  belonging 
to  the  persons  for  the  time  being  carrying  on,  &c.,  amount- 
ing to  a  large  sum,  to  wit,  20001.  were  collected  by  and 
came  to  the  hands  of  the  said  12.  Edtoards ;  yet  the  said 
-  R.  Edwards  did  not  from  time  to  time,  or  at  any  time,  well 
and  truly  account  for,  pay,  deliver  over  or  make  good  the 
said  last  mentioned  sum  of  money,  or  any  part  thereof, 
unto  the  persons  for  the  time  being  carrying  on,  &c.,  or 
any  or  either  of  them,  although  often  requested  so  to  do, 
but. wholly  neglected  and  omitted  so  to  do;  whereby ^the 
persons  for  the  time  being  carrying  on,  &c.,  have  lost  and 
been  deprived  of  the  last  mentioned  sum  of  money.  And 
the  said  plaintiffs  say,  that  neither  testator  in  his  life  time. 
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nor  the  said  defendant  since  his  dea(b,  have  nor  hath  either 
of  them,  lior  hath  the  said  R.  Edwards,  nor  the  said  S. 
Kent,  their  or  either  of  their  heirs,  &c.,  indemnified  the 
persons  for  the  time  being  carrying  on/  &c.,  or  any  or 
•either  of  them,  or  any  or  either  of  their  heirs,  &c.,  from 
the  said  loss  so  occasioned  by  the  said  R.  Edwards  so 
omitting  to  account  as  aforesaid,  but  have  wholly  neglected 
so  to  do,  contrary  to  the  condition  of  the  said'  writing 
obligatory.  Verification  and  prayer  of  judgment. 
'  Rejoinder. — And  the  said  defendant;  to  so  much  of  the 
said  plea  of  the  said  plaintiffs,  by  them  above  in  reply 
pleaded,  as  relates  to  the  said  sums  of  money  therein  first 
mentioned  to  have  been  collected  by  and  to  have  come  to 
the  hands  of  the  said  R.  Edwards,  as  such  collecting  clerk 
as  aforesaid,  says,  that  the  same  sums  were  three  several 
sums  of  money,  to  wit,  one  of  them  being  a  large  sum  of 
money,  to  wit,  the  sum  of  1000/.,  part  of  those  sums,  was 
a  sum  of  money  which  at  the  said  time,  when,  &c.  in  the 
said  replication  in  that  behalf  mentioned,  at  London  afore- 
said, was  collected  by  and  came  to  the  hands  of  the  said 
R.Edwards,  as  such  collecting  clerk  as  aforesaid,  from  one 
Christopher  Gapp.  (The  rejoinder  then  goes  on  to  allege 
the  receipt  of  the  two  other  sums.)  And  that  the  said 
22.  Edwards  in  his  lifetime,  within  a  reasonable  time  after- 
wards, to  wit,  on  the  SOth  day  of  May,  1826,  at  8cc.  did 
well  and  truly  account  for,  pay,  deliver  and  make  good  the 
same  three  sums  of  money  unto  the  said  persons  for  the 
time  being  carrying  on,  8cc.  according  to  the  form  and 
effect  of  the  said  condition.  Verification  and  prayer  of 
judgment.  Similar  rejoinder  to  the  second  breach  assigned 
in  the  replication,  but  setting,  out  the  receipt  of  three  other 
sums.  Sur-rejoinder. — As  to  the  first  part  of  rejoinder, 
precludi  non,  because  they  say,  that  although  true  it  is  that 
the  said  three  several  sums  of  money  in  that  behalf  men- 
tioned in  the  said  rejoinder  were  collected  by  and  came  to 
the  hands  of  the  said  22.  Edwards,  as  such  collecting  clerk 
as  aforesaid;  and  that  the  said  R.  Edwards  did  well  and 
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truly  account  for,  pay,  deliver  and  make  good  the  same 
three  last  mentioned  sums  of  money,  in  manner  and  form 
as  in  the  said  rejoinder  in  that  behalf  above  alleged ;  yet, 
for  sur-rejoinder  in  this  behalf,  the  said  plaintiffs  say«  that 
the  said  three  last  meotiooed  sums  of  money  were  not,  nor 
was,  nor  are,  oor  is  any  or  either  of  them,  the  same  identi- 
cal Mims  as  in  the  said  replication  of  the  said  plaintiffs 
&rU  above  are  mentioned,  but  are  other  and  different  sums 
than  in  the  said  replication  first  mentioned,  and  in  respect 
whereof  the  said  plaintiffs  have  first  assigned  the  said  breach 
of  the  said  condition  of  the  said  supposed  writing  obliga- 
tory, for  that  the  said  plaintiffs  have  assigned  the  said  breach 
of  the  said  condition  first  assigned ;  for  that  after  the  said 
R.  Edwards  entered  into  and  during  the  time  that  he  was 
in  the  said  service  and  employ,  and  before  the  exhibiting  of 
the  said  bill  of  the  said  plaintiffs,  and  before  the  time  of 
the  said  supposed  notice,  to  wit,  on  the  said  2d  day  of 
May,  1820,  and  on  divers  other  days  and  times  between 
that  day  and  the  said  3 1st  day  of  October,  1821,  divers 
sums  of  money,  other  and  different  than  the  said  three 
several  sums  in  the  said  rejoinder  of  the  said  defendant 
first  alleged  to  have  been  received  and  accounted  for  by 
the  said  J2.  Edwards,  which  said  other  and  different  sums 
of  money  amounted  to  a  large  sum  of  money,  to  wit,  9,000L, 
and  were  collected  by  and  came  to  the  hands  of  the  said 
IL  Edwards  as  such  collecting  clerk  as  aforesaid,  of  and 
belonging  to  the  said  persons  for  the  time  being  carrying 
on  the  said  business  of  a  brewer,  so  carried  on  under  the 
said  firm  as  aforesaid ;  yet  the  said  jR.  Edwards  did  not, 
from  time  to  time,  or  at  any  time,  well  and  truly  account 
for,  pay,  deliver  or  make  good  unto  the  said  plaintiffs,  or 
to  the  other  persons  for  the  time  being  carrying  on  the 
said  business,  so  carried  on,.8cc.  or  to  any  or  either  of  them, 
the  said  last  mentioned  sums  of  money,  so  collected  by 
him  as  last  aforesaid,  or  any  part  thereof,  although  often 
requested  so  to  do ;  and  the  said  last  mentioned  sums,  so 
collected  by  the  said  R.  Edwards  as  aforesaid,  are  and  each 
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18^.        of  them  h  stfll' Wholly  sopaid  aQd'imMtnfiefljkmlBtty  to 
S^"^^       the  form  and  *  effect  of  the  mid  coodilion'  of  the  saidt  vMdtig 
V.  obligatory^  to  wit>  al'Scc.^  and  wiiidi  tast  menlbned  moBS, 

GoRDOK.  g^  mentioned  and  mI  forth  m  Ae  aaid  breach  b«  tfae^aid 
condition  first  above  i  assigned  by  the  said  ptaitttiffs/m 
their  said  replication;  are,  and  each  and  ^veiy  of  them  is 
other  and  diffierest '  than  the  said  three  seYcral  suns  of 
ihbney,  and  each  and  every  of  them  in  that  behalf  men- 
tioned, in  that  part  of  the  said  rejoinder  of -the  said  defend- 
ant by  her  above  pleaded  to  the  said  breach  of  the  said 
condition  first  above  assigned  in  the  said  replication.  And 
this  the  ^plaintiffs  pray  may  be  inquired  of  by  the  oolUntry,, 
Similar  sui^rejoinder  to  the  second  branch  of  the  msjoinder, 

fmaat^mutan^s.  

^  To  this  sur-rejoinder  the  defendant  demfirr^d^  assigning 
for  cause,  that  the  plaintiffs  have  thereby  cx>aGladed  to  the 
country,  notwithstanding  that  they  have  introduced  and 
inserted  new  matter^  that  is  to  say,  that  divers  sunis  cif 
money^  othtor  than  and  different  from  the  said  three  several 
sums  in  the  said  rejoinder  first  alleged  to  have  been  re* 
ceived  and  accounted  for  by  the  said  A.  Edwards,  which 
said  other  and  different  sums  of  money  are  thereih  alleged^ 
by  the  said  plaintiffs,  to  have  amounted  to  a  lai|;e  sum  of 
money,  to  wit^  2000/.,  and  to  have  been  collected  by  and  to 
have  come  to  the  hands  of  the  said  R.  Ed»ard$  as  such 
collecting  clerk  as  aforesaid,  of  and  belonging  to  the  said 
persons  for  the  time  being  carrying  on,  &c. ;  and  that  the 
said  R.  Edwards  did  not,  from  time  to  time,  or  at  any  time, 
well  and  truly  account  for,  pay,  deliver  or  make  good  unto 
the  said  plaintiffs,  or  to  the  other  persons  far  the  time 
being  carrying  on,  iuc.  or  to  any 'or  either  of  them,  the  said 
last  mentioned  sums  of  money,  so  oolleeted  by  him  as  last 
aforesaid,  or  any  part  thereof,  although  often  requested  so 
to  do^  and  that  the  said  last  Mentioned  sqihb^  so  collected 
by  the  said  R.  Edwmrds  as  aforeeaidi  are,  and  each  of  them 
is,  still  wholly  unpaid  and  unsatisfied;  and  that  the  said 
plaintiffs,  by  so  concluding  to  the  country  as  in  that  behalf 
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ar  ^faMnU^lMVe  irholly  preiFented  mild  hiadered  the  Mid  isn. 
dsfcNnkut  from  •  pleading  or  »hewing  tbaC  the  said  it* 
Bdmaris  4idp'  from  time  to  time,  well  and  truly  aecouot 
i&t,  pny;dmli^er  or  mke  good  «tito  the  laid  plaiiitiff9>  or  Ckmoov. 
'  t»  tbeother  peraons  for  the  time  being  cavrjriBg  on>  8ur**<Hr 
to  some  one  off  more  of  them»die  taidlaat  meMioDed  sums 
of  OMney;  and  abo  for  tbatlhe -aaid  phiiiHiffs.  ought  to 
harvie  coneliided  the  same- part  of  the  amd  pkajoftthe  said 
plaintiffs;  by  them  above  ili  sur^rejoiatnjg. pleaded^  with  « 
veiUcailioti/itirtead  of  eondhiding.  tiie«Mime4(Qthe<oMntry» 
aa  they  hare  doae ;  aiid-  also'  for  4hat  the  said  plaintiffa 
bate;  fay  tbb  aame  part  of  their  said  pteavuewly  as^ned 
other  and  differeot  sums  of  money  f«om  ihose  in  the  said 
rejoinder  of  the  said  defendant  first  above  aUeged»  yet  the 
aaod  .ptainttflb  have  oonclttiled  the  same  part  of  their  said 
pka  to  the  co«uitry,  instead  of  coneludiog  the  same  with  a 
.verificatioBy  as  they  ought  to  have  done/  and  have  thereby 
whoUy  prevented  and  hindered  the  said  defendant- from  an- 
swering die  same ;  and  also  for  that  the  said-  pknntiffs  have 
not  in  otf  by  the  same  part  of  their  same  plea,  or  in  any 
manner  whatsoever^  shewn  or  alleged,  nor  doth  it  in  any 
manner. above  appear  from  whom  the  said-  other  and  dif- 
ferent sums  therein  mentioned,  or  any  of  them*  were  or 
vi^as  received  by  the  said  JR.  Eitaards,  nor  how  many  such 
oAier  and  different  sums  there  were,  nor  doth  it  thereby 
appear  how  the  said  defendant  can  leam^  discover  or  ascer- 
tain from  whom  the  same,  or  any  of  them,  w«re  received 
by  the  said  A.  Edwards,  or  how  many  suoh  sums  there 
were,  or  how  the  said  defendant  is  to  answer  or  defend 
herself  ag^nst  or  by  reason  -of  such  unknown  sums,  alleged 
'  to  have  been  received^  without  stating  or  shewing  from 
•  whom.    Joinder  in  demurrer. 

Bayly,  in  support  of  the  demurrer*  Two  breaches  are 
assigned  by  the  plain^ffs;  one  on  that  part  of  the  condition 
which  requires  R.  Edwoards  to  account  for  all  moneys 
received  by  him  during  his  employment ;  the  other  for. not 
rendering  such  account  after  notice.     [Bay ley,  J.  It  is  the 
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issr.  common  course  to  assign  a  breach  of  the  condition  by  non- 
payment generally  (a).  You  must  contend  that  a  aurety 
may  dischai^e  himself  at  any  time.]  This  action  is  not 
brought  against  the  living  surety.  The  plaintiff  has  thought 
jproper  to  sue  the  representative  of  the  deceased  obligor. 
Brigstock  v.  Slanion  {b)  sheves  that  a  precise  breach  must 
be  alleged.  Austin  v.  Jervis  (c).  So  the  cases  collected  in 
Com.  Dig.  Pleader,  E.  5.  and  Latch,  16  (d),  Rowe  v. 
Roach  (e),  Lang  v.  Jackson  (J),  FUewoodv.  Pappletoell  (g). 
Chandler  v.  Roberts  (A),  ComwaUis  v.  Savery  (i),  [Bay- 
hiff  J.  You  must  either  confess  and  avoid,  or  travecae. 
Here  you  do  not  confess  the  whole  breach*  According  to 
this  mode  of  pleading  dip  defiendant  might  go  on  m  infini- 
tum^ The  plaintiffs  are  the  only  persons  who  have  the 
opportunity  of  knowing  what  has  been  received.  [Bay- 
ley,  J.  You  may  not  know  what  sums  are  received. 
Holrojfd,  J.  It  is  for  you  to  show  the  whole  amount.] 
In  ComwaUis  v.  Savery  it  was  held,  that  in  assigning  a 
breach,  you  are  bound  to  conclude  to  the  Court.  [LtV^/c- 
dale,  J.  The  correct  way  would  have  been  to  take  issue 
upon  the  first  breach  only.  You  say  they  ought  to  have 
concluded  with  a  verification.  You  have  an  opportunity 
of  contesting  the  truth  of  the  breach  assigned  under  the 
conclusion  to  the  country.  There  was  no  necessity  for 
giving  the  defendant  a  second  opportunity  of  denying  either 
part]  If  the  plaintiff  is  answered  only  in  part,  he  should 
have  taken  judgment  for  the  residue.  .[Littkdale,  J.  The 
fault  of  the  defendant's  plea  does  not  consist  in  answering 
only  a  part.  Ydu  take  upon  yourself  to  say,  that  the  breach 
assigned  is  confined  to  six  sums.  Holroyd,  J.  A  party  is 
not  allowed  to  plead  specially  matter  which  is  capable  of 
being  given  in  evidence,  where  it  is  not  doubtful  matter  of 

(fl)  2  Burr.  772.  (g)  Ibid.  61. 

(b)  1  Ld.  Raym.  106.  (h)  Dougl.  58. 

(c)  Hobart,  69.  (0  2  Burr.  772.  And  see  1 
(rf)  WUkiruon^s  ctae,  .  Wms.  Saund.  116,  n.;  2  Wms. 
(e)  1  M.  &  S.  304.  3aund.  410,  n.;  Ibid.  41 1 ;  Will- 
if)  2  Wils.  8.  oxks  v.  Nkhoh,  1  Price,  109. 
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Iftw(a).  This  objection  applies  also  to  the  subsequent  isiir. 
frieadings.]  By  assigning  a  breach  in  the  replication,  the 
plaintiff  passes  by' the  bar,  and  might  stand  upon  the  breach 
assigned.  The  plaintiff  cannot  have  judgment  without  a 
breach,  though  the  plea  should  be  bad.  [Littledale,  J. 
Suppose  thlit  in  the  sur-rejoinder  the  plaintiff  had  said, 
Aat  the  sums  mentioned  in  the  rejoinder  were  not  the  same 
«8  thwe  aU^ed  in  the  replication.;  the  conclusion-  to  the 
country  worid  Am  liave  been '  proper. '  That  is  the  sur- 
rejoinder in  substance ;  it  is  nwfdy  an  amplification.  De- 
parture is  only  ground  of  spiecial  deflnuter.] 

Chilton,  contri,  was  stopped  by  the  Court. 

Batlby,  J. — I  have  no  doiibt  as  to^the  validity  of  the 
sur-rejoinder;  I  have  a  strong  opinion  as  to  the  plea.  The 
plaintiff  was  not  bound  to  set  out  from  whom  received. 
Shum  V.  Farrifigton  (6),  Bath  v.  Webb  (c).  Though  the 
party  is  surety,  or  executor  of  surety,  the  question  is  to  be 
considered  in  the  same  manner  as  if  he  were  a  principal. 
The  sur-rejoinder  does  hot' allege  new  matter.  It  merely 
denies  one  of  the  allegations  in  the  rejoinder.  If  it  had 
concluded  with  a  verificatiop^  defendant,  in  his  rebutter, 
might  have  said,  if  you  are  not  suing  in  respect  of  these 
sums-  received  of  C.  B.  and  M.,  then  I  say  the  sums  were 
received  of  three  other  persons;  and  so  he  might  go 
through  the  London  Directory.  The  common  and  old 
answer  to  a  replication  of  this  kind  is,  to  allege  payment, 
and  conclude  to  the  countiy. 

HoLROYD,  J. — The  regular  way  of  rejoining  would  have 
been  to  allege  that  he  duly  accounted  for  these  sums.  The 
difficulty  has  arisen  from  departing  from  the  old  form.  This 
is  not  like  a  new  assignment  in  trespass,  as  I  at  first  thought. 
If  the  sur-rejoinder  is  not  good,  the  rejoinder  is  bad.    The 

(a)  See  Maggs  v.Atnes,  1  Mo.  (6)  1  B.  &  P.  640.  And  see 
&  Payne,  204.  8T.R.  463. 

<c)  8  T.  R.  459. 
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plainliff ^  may  tdce  isstie  o&  .either  of  .tbe$e  ftU^atipns,  tli« 
^kfeiidiint'inigbt  have  answered  either  sum  l^.r^jgioing  ia 
tfaotCOfiNnottway,  The  rejoinder  ought  .not  to  var^r  frpm 
the  QaapQapn  form^  to  avoid  prolixity,  4m.. 


.  LiTTi«KlXAiia^  J.Ti-TheirepUcation  it  in  the  comnion 
faun* ^. J  nevti:  ;saw  a  jcgoinder  in.diif.  fojmi  Jf  .that  he 
««irri^k  tbf>  8iir«rejfander  is  correct;  fhougli  ia  reidity  it;is 
QQlyMrplaaage^and  .a  iroiteration  of.  tfae.li^guage  of  the 
replioalioQ*  It  doas  aot  introduce  vQ^w  maUl^r,  as  the^alle^ 
gation  in  effect  was  akeady.  contained  in  rtht^replicatioa. 
The  defendant  might  go  on  thus  in  if\fmUwu  Such  a  m^e 
of  pleading  is  not  tobe  allowed  if , it  can  the  avoided*  The 
defendant  had  the  opportunity,  in  his  rejoinder,  of  spe- 
cifically aosweriog  the  matter  aUeged  in  the  repUcalioaV 

Judgment  for  the  plaintiffs  {a). 


(a)  And  see  the  opposing  dicta  of 
Csfei^  and  Y^njeHon^  J.  J.^  Trin. 


9  Edw.  4,  fo.  15,  pi.  10;  ^e  abo 
Pascb.  10  £dw.  4,  fo.  3>  pi.  3. 


SowTER  v.  DuNSTON  and  Roberts. 

In  Michaelmas  Term^  1826,  plaintiff  commenced  an  ac- 
tion against  jRicAord^,  Moore  and  Vtrbeke,  to  recovel- 1000/. 
for  repairing  and  fitting  up  a  house  for  the'  use  of  a  coiti- 
pany,  intended  to  be  called  the  Mgis  Imufrcmets  Company, 
m  which  action  -the  plaintiff  gave  notice  of  tridl,  and  the 
cause  was  appointed  to  be  tried  a!;  the  sifMidgs  after  la^t 
Trinity  term,  bat  the  plaintiff  witbdr^ew  the  reodrd.  In  or 
about  Michaelmas  tenti/  18B6,  tb^same  ptaiiiitiff  com- 
menced another  action,  for  the  same  cause,  against  Dun- 
The  latter  actios  came  on  to  be  tried  at  the  sittings 


The  Court 
will  not  stay 
the  proceed 
ings  on  the 
ground  of  the 
pendency  of 
another  ac- 
tion, for  the 
same  cause, 
against  the 
defendant 
jointly  with 
another  per- 
son, except  in  a 
caseof  opprea-  ^^^ 
sion  or  vex- 
ation. If  such  after  last  Trinity  term,  when  the  plaintiff  was  nonsoitod. 

ou^theywill*  In  Michaelmas  term,  1827,  the  present  action  ti^s  corn- 
interfere  in  a  menced  by  the  same  plaintiff  against  Dunjstou  and  ltobert$, 
summaryman* 

ner,  or  allow  the  party  to  plead  in  abatement;  notwithstanding  the  four  days  have  expired. 
Semble. 
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Upon  tU^  fianife  dmrartd  as  that  sou^  to  ht  yeco^f^teA  in 
the  two^f6Tmet  actions.  The  deelaraitiofi  in  this  action 
was^  dAh^tei  in  Micfaaeloias  terni/l827f  and  cbe  nsiHil 
order  for  time  to  plead  wad  obtained,  to  pretent-nHerlocu- 
tory  judgn^nt.  Upon  an  affidavit  by  Roberts,  disclosing 
the  above  tActi,  and  stilting  -  that  ttie  firk  and  tbhrd  actions 
are'nbw  pending  in  this  Court  for  one' and  the  same  de- 
mandy  and  that  if  Roberts  is  liable  at  all  to  the^  demand 
of  the  said  plaintiff,  he  is  liable  jointly  "with  Dunsianf 
Rickaf'dsp  Moore,  Ferbeke,  and  ^  divers  other  persons, 
Campbeit  ohtnined  a  rule  in  the  course  of  last  term, 
caHfng  upon  the  plaintiff  to  shew  cause  why  the  proceed- 
ings in  this  action  should  not  be  stayed. 

PhiH  now  shewed  cause,  upon  an  affidavit  stating  that 
when  the  third  action  was  commenced,  Richards  and  Moore 
were  in  France,  The  defendants  could  not  have  pleaded 
the  pendency  of  the  former  action  in  abatement ;  and  in 
Bishop  v.  Powell  (a)  it  was  held,  that  after  suing  by  com- 
mon process,  the  plaintiff  might  arrest  the  defendant  on 
bailable  process,  without  first  discontinuing  the  former 
action.     (Here  he  was  stopped  by  the  Court.) 

Campbell,  in  support  of  the  ruk.  If  the  first  action,  wis 
diecontinued  on  payment  of  cost^,  or  if  they  would  now 
discontinue^  they  might  proceed  in  the  third  action.  It  is 
admitted  that  three  actions  have  been  brought  for  .the  same 
cause*.  The  plaintiff  first  brings  his  action  against  three. 
The  defendant  cannot  be  in  a  worse  situation  than  if  the 
second  action  had  neves  b^en  broAi^t.  Roberts  ought  npt 
to  be  liable  to  tbiQiCost^of  Uhs  agpop,  aqcj.also  %qM  Uab^ 
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8aw*t>Ea 

V. 

DiTMfeir. 


(a)  6  T.  R.  dl(5.  a>'a  pMty  itnl  liarf  bee*  vaUn  aniier  w  at- 
taay  be  held  to  bail  oaaft«(|mitici,  .tscfaoiarit  foe  bU  conteootpt  io  aot 
after  he  has  appeared  to  a  subpoena ,  obe^^ing  the ,  previous  process  of 
ad  rttpondendum,  Lee  ▼.  tjong,  *  subpoena.  And  see  "Davison  v. 
WightfT.  7«.  It  wbnld  pertmps  CfarorlA,  1  Chit.  Hep.  ir5,n. 
have  been  otherwise  if  (he  defend- 
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for  contribution  to   the   costs  of  the  first  action. 


The 


insolvency  of  the  first  defendant  is  no   answer   to    the 
application. 

Baylby,  Jf— If  in  this  cas^  any  oppression  had  been 
shewn  to  the  Court,  they  might  have  come  to  a  different 
conclusion  to  that  which  they  are  about  to  pronounce. 
The  regular  course  ia  to  plead  in  abatement.  We  are 
required  tp  interfere  after  the  clause  is  at  issue.  If  actions 
bad  been  needlessly  multiplied^  we  nyight  have  done  so; 
but  I  consider  this  actioi^  ^8  substituted  for  the, others. 
It  would  be  wrong  for  both  actions  to  go  on.  The  plain* 
tiff  must  undertake  not  to  proceed  in  the  former  action 
until  this  is  disposed  of. 

LiTTii^DALB,  J.  (a) — The  regular  mode  is  to  plead  ii| 
abatement ;  and  the  defendant  might  have  leave  to  plead 
in  abatement  after  the  four  days.  This  has  been  allowed 
in  action  of  trespass  against  a  married  woman  (6)«  Then 
I  think  the 'Court  ought  not  to  interfere  if  the  plaintiff.  wilT 
undertake  not  to  proceed  without  the  leave  of  the  Cour^ 
unless  he  is  forced. 


Rule  discharged,  the  plaintiff  undertaking  not  to  pro- 
ceed in  the  action  against  Richards,  Moore  and 
Verbeke,  without  leave  of  the  Court,  or  without 
being  forced  on  by  the  defendants. 


(a)  Holrqydf  J.  was  absent. 

(b)  In  Milner  v.  MUner,  3  T.  R. 
632,  Lord  Kenym  says,  **  Where 
such  a  plea  is  not  merely  dilatory, 
but  goes  to  the  merits  of  the  cause, 
the  Court  will  allow  him  a  longer 


time  than  the  four  days  to  ofler 
such  a  plea,  lest  the  justice  of  the 
cause  should  -  be  precluded,  in  the 
same  manner  that  they  will  per- 
mit a  tander  after  a  special  impar- 
lance." 
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Marrack  v.  Ellis. 

Covenant.— The  dechntion  stated  that  by  indenture  Upon  a  cove- 

of  t3d  a(  Septenber,  IMO,  plaintiff  demiaed  to  defendant  demiaed  pre- 

a  certain  messuage,  tenement,  farm  and  premisea,  with  the  roM«s^Jdniig^ 

appurtenances,  situate,  &c.,  habendum^  to  defendant,  his  compott^  ashes 

executors,  8cc.,  from  29th  September,  then  instant,  to  the  ^ad™thereon 

full  end  and  term  of  thirteen  years,  thence  next,  8cc.,  at  a  a  breach  is 

certain  rent,  in  the  said  indenture  mentioned ;  and  defendant  ^n^on  de^^ 

covenanted  with  plaintiff,  (amongst  other  things,)  that  he,  mised  premises 

defendant,  would  at  his  own  expense  provide,  sow  and  toil,  compoit^ 

harrow  in  the   usual  quantity  of  good  clover  ^nd  other  ******  *°**    , 
»■  'f  ^  manure  made 

grass  seeds,  in  such  part  of  the  demised  premises  as  should  thereon,buton 

be  tilled  with  barley  and  oats,  from  time  to  time  during  the  theiwf  ^toSne 

said  term,  and  abo  should  and  would  use  and  employ  on  the  away  straw, 

said  demised  premises  all  such  dung,  straw,  soil,  compost,  manure.  Plea, 

ashes  and  manure  as  should  arise  or  be  made  thereon  during  ^]?*'  defendant 

the  satd  term,  and  at   the  end,  or  sooner  determmation  take  away  the 

thereof,  should  and  would  leave  the  same  on  the  said  pre-  '      »t™w, 
r  ^        compott,  ashes 

niises  for  the  benefit  of  the  plaintiff,  (the  reed  of  wheat  and  and  manure. 

oats  only  excepted.)     The  declaration  then  sets  out  three  ^gfoSfoT 

other  covenants.     Upon  all  these  covenants  breaches  were  the  plaintiff 

assigned.    The  second  breach  was  as  follows :  "  And  the  ^^d  insuffi- 

said  plaintiff,  in  fact,  says,  that  the  said  defendant  did  not  nor  cj«"cy  of  the 

would  use  and  employ  on  the  demised  premises  all  such  the  production 

dung,  straw,  soil,  compost,  ashes  and  manure  as  were  or  the^Court^^*- 

was  made  thereon  during  the  said  term,  (other  than  the  fused  to  enter 

reed  of  wheat  and  straw,)  according  to  the*form  and  effect  direct* la  ne*w 

of  the  said  indenture  in  that  behalf,  but  on  the  contrary  ^"^^>    "^^ 

proper  course 
thereof,  the  said  defendant  &ince  the  making  of  the  said  seems  to  be,  to 

indenture,  and  during  the  continuance  of  the  said  demise,  fo/^^J^*^*? 

to  wit,  on  the  1st  day  of  October,  1820,  and  on  divers  days  f\nt  upon  the 

and  times  between  that  day  and  the  day  of  exhibiting,  8cc.  alT  wses'Imtnt 

in  the  county  aforesaid,  took  and  carried  away,  off  and  of  damages  as 

from  the  demised  premises,  divers  large  quantities,  to  wit,  generally  as  to 

200  cart  loads  of  straw,  (other  than  the  reed  of  wheat  and  '{»«  premises  in 

the  breach  not 

oats,)  £00  cart  loads  of  soil,  2Q0  cart  loads  of  ashes,  and  covered  h^  tb^ 

plea. 
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1827.  ^00  cart  loads  of  maoure,  which  had  been,  arisen,  and  made 
upon  the  said  demised  premises  during  the  said  term,  and' 
spent  and  consumed  the  same  elsewhere  than  on  the  de* 
mised  pr^ m^ses,  contrary  to  the  foroi  and  effect  of  the  said 
indenture,  and  of  the  said  covenant  so  made  by  the  said  de- 

>  £endantas  aforesaid."  The  declaration  contained  a  second 
count  upon  the  indenture  to  the  same  effect  as  that  set  out 

.  in  the,  first  count,  assigning  other  br^cbes.  Plea,  1st,  non 
ButU  facta ;  ddly,  issue  on  first  breach ;  Sdly,  as  to  the 
second  breach  actio  nouy  because  be  says  that  he,  the  said 

.  defendant,  did  not  take  and  carry  away,  off  and  from  the 
demised,  premises  the  said  straw,  (other  than  the  reed  of 
wheat  and  oats,)  compost,  ashes  and  manure  in  that  breach 
mentioned,  modo  et  forma.  Issue  was  taken  upon  the  other 
breaches,  and  the  replication  joined  issue  upon  the  pleas. 
This  cause  being  called  on  at  the  last  Bodmin  Assizes, 
before  Burrough,  J.  (a),  it  was  intimated  by  the  counsel 
for  the  plaintiiFs  to  the  counsel  for  the  defendant  that  the 
plaintiff  would  be  entitled  to  a  nominal  verdict,  inasmuch 
as  the  second  breach  of  covenant  assigned  was  not  covered 
by  the  plea,  the  plaintiff  having  alleged  that  the  defendant 
had  taken  and  carried  away  straw,  soil,  ashes  and  manure, 
whilst  the  defendant  only  denied  the  taking  and  carrying 

'  away  of  the  said  straw,  compost,  ashes  and  manure.  The 
learned  judge  being  of  this  opinion,  a  verdict  was  taken 
with  l5.  damages,  no  evidence  being  given  in  support  of 
the  breaches,  and  it  being  conceded  that  the  plaintiff  would 
be  entitled  to  a  verdict  on  the  first  issue ;  and-  the  de- 
fendant having  leave  to  move  for  a  new  trial. 

Halcomb  in  the  last  term  moved  for  a  rule  calling  upon 
the  plaintiff  to  shew  cause  why  a  nonsuit  should  not  be 
entered,  or  a  new  trial  had.  >  Counsel  differing  as  to  the 
'  form  in  which  the  leave  had  been  reserved, 

{a)  Coansel  for  the  plaintiff,  C.      defendant,    Wilde,  Serjeant,  and 
J.  WUliams  and  Carter;  for  the      Halcomb. 
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,   J^vA  T«^TjftRjMN>  C.  J«— Spil  most  oietii  compost        i^7. 
Yon  ^om^  take  yi»ur.  rule  ia  Ikie-alteniative.  mT^*^ 

^  C  Jl  fTt/^Mf^iiiid  Car^civ  now  shewed  caa«ev  .  Tber^  ^^'^^ 
is  no  pneteiy^e  foir  the  moUoa  for  41  oonsuk^  thelemned 
judge  having  reported^  aa  the  (act  imdoubtedly  wa«,  thd^e 
had  not  ^ven  leave  to  that  piirpose  (a).  No  aaswer  has 
been.^ven  to  that  part  of  the  dedarAtioD  whiobvOhairgea 
the  defendant  with  removing. soil^  except  the  plea  oinonfifi 
factum*  If  that  plea  had  ^tood  aionej  and*  no-evidenee. 
had  hf^^p  gii^n  ton  the  breaches  aasigaed^  there  mofM^  upoa 
propf  of  ti^  ej^ecat;ion  of  the  indenture,  have  been  a  verdid 
for  nominal  damages  ,upoa  the  breaches  assigned ;  and  the 
result  mus^  ]be  the  same  when  part  of  the  breach  is.  lef& 
uncQvei^ ;  since*  us  to  that  part,  qotUng  but  mn^estfa^tum 
is  pleaded.,  JEiperurd  v.  PaUsrsaniby  is  an  .authority « to 
shew  that  where  the  pleas  purport  to  answer  the  whole 
action,  although  they  do  so  imperfectly,  the.  plaintiff  can- 
not sign  judgment  for  the  parts  which  are  unanswered* 

'  * 

M^i»nmg^  and  Bakomb,  contri.  The  term  "  soi^"  must 
here  be  tak^n  to  be  equivalent  to  ''compoiut  or  dung.". 
This  is  the  l^st  definition  of  the  word /'soil"  givm  by, 
Jobfison,  as  derived  from,  the  verb  "  to  soil/'  which  owea  its 
oriffa  to  the  French  verb  **  souiller."  It  would  be  abf^ord 
to  suppose  thajt  the  word  was  here  used  in  the  sensf^  in, 
which  it  is  traced  by  Johnson  from  the  I<atin  *^  solum." 
The  plaintiff  was  not  stipulating  that  his  land  should  not  be. 
carried  away;  but  be  was  providing  for  something  in  the. 
nature  of  manure^  which  was  to  arise  and  be  made  upon 
the. land*  Supposing  it  to  be,doubtful  upon  the  indenture 
whether  ''soil"  and  "compit^t"  are  to  be  considered  as 
words  of  tb^same^  or  of  a  distinct  q^eaning,  the.defendant 
has  in  effect,  by  b^  ple^^eg^d  that  the^  have  the  sama 

(fl)  iln/e,841,425.  point,  2  Marsh.  304;  Wilcox  v. 

(&)  6  Taani;  64S ;  and  see  S.  C.      jN^nmin,!  Chic.Rep.  132;  1  Wms. 
diffeiently    reported    as    to    this      Saand.  38,  n. 
VOL.  I.  L  L 
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18S7.  meaning,  and  the  plaintiff  has  accepted  the  defendant's 
construction,  b^  joining  issue  upon  the  plea*  .  The  word 
''  manure"  in  the  plea  is  a  general  term  not  applying  merely 
to  the  word  manure  ia  the  indenture  and  breach,  and  which 
may  in  the  plea  meaa  other  apeoies  of  manure  than  those 
before  enumerated.  It  may  be  admitted,  that  if  the  plea  of 
non  estfaeium  had  stood  alone  the  plaintiff  might,  upon  that 
issue  being.fbund  for  him,  have  proceeded  to  asseas  damages 
upon  the  breaches  aasigned,  and  that  if  in  additi<Hi  to  the 
plea  of  non  est  Jtaetum  there  had  been  a  plea  purporting  to 
aaswer  part  of  the  declaration  only,  the  result  might  have 
been  the  same.  But  here,  the  special  pleas  professing  to 
answer  the  whole  declaMition,  the  judge  had  no  power  to 
inquire  into  the  legal  sufficiency  of  the  pleas  so  aa  to  direct 
an  assessment  of  damages  in  antidpation  at  their  being 
found  really  to  answer  less  than  they  assumed  to  answer  (a). 

Baylby,  J.  The  impression  upon  my  mind  at  presi^t 
is  that  soil  is  not  compbst ;  but  we  should  be  doing  the 
plaintiff  an  injustice  if  we  were  to  direct  a  nonsuit  to  be 
entered,  and  thereby  deprive  him  of  the  opportunity  of 
taking  the  opinion  of  a  court  of  error.  A  new  trial  would 
be  an  evil  to  both  parties.  The  application  appears 
to  me  to  be  misconceived  (&).  The  case  may  be  put  on  a 
just  footing  by  entering  a  verdict  for  the  plaintiff  on  the  plea 
of  non  est  factum ;  for  the  defendant,  on  the  plea  to  the 
second  breach ;  an  assessment  of  damages  as  tp  the  "  soil,'* 
or  generally,  as  to  the  premises  in  the  second  breach  not 
covered  by  the  plea ;  and  discharging  the  jury  from  finding 
a  verdict  upon  the  other  issues. 

Rule  discharged. 

(a)  See  Thomas  v.  Heathom,  3  tax  his  costs  on  the  posteoy  and 

D.  &  R.  647;  2  B.  &  C.  477,  480.  issue  execution ;  and  that,  on  the 

{h)  It  wodd  seere  that  if  in  odier  hand,  if  the  plea  is  to  be 

point  of  law  the  plea  is  an  answer  considered  as  leaving  a  part  of  the 

to  the  breach,  the  assessment  of  breach  unanswered,  the  plaintiff 

damages  would  be  nugatory,  and  would  be  entitled  to  the  pottea^ 
the  defendant  would  be  entitled'to 
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dstt: 


MEMORANDUM. 


In  the  ^odite  of  this  Term,  Sir  James  Scarlett,  Koigiit, 
resigned  the  office  of  Attorney  General  to  His  Majesty, 
and  was  succeeded  by  Sir  Charks  WethereH,  Knight,  ode 
of  His  Majesty's  Counsel. 
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1828. 

David  Wall^cp,  Thomas  Jackson  Mortimer,  and 
Elizabeth  Mayor,  his  Wife,. v.  M'Laren. 

Upon  a  lease  GOVENANT.— The  declaration  stated,  that  heretofore, 

common  the*    '^^  *e  life-time  of  one  Thomas  Mortimer,  since  deceased, 

survivor  may    ^tid  of  one  John  Elsworth,  who  is  also  since  deceased,  and 

whole  rent;      after  the  intermarriage  ^f  the  feaid  Thomas  Jachon^  and 

alrfiongh  the     Elizabeth  Mavor  his  wife,  to  wit,  on  the  10th  dayrf  April, 
reservation  be  ^  ^  » 

to  the  lessors    A.D.  1615,  at,  &c.  by  a  certain  indenture,  then  and  there 

^i^S^ve  ma*'^'  between  the  said  {daintiffs  and  the  said  Thotmu 

interests,  Mortimer  and  John  Ekioorth,  of  the?  one  part,  and  the  said 

defendant  of  the  other  part,  {profefi,)  the  said  plaintiffs 

and  the  said  Thomas  Mortimer  and  John  Etgioorth  did 

demise  unto  the  said  defendant  certain  messbngeis,  &c. 

habendum,  unto  the  said  defendant,  his  exee«tors,'  8oe. 

from  the  25th  day  of  March,  then  last  past,  to  the  full 

end  and  term  of  twenty-one  years,   then*  tiext  ensmig/ 

determinable'as  therein  mentioned  ;  yielding  %nd  paying, 

therefore,  yearly  to  the  said  piaintifis  and  the  said  Thomas 

Mortimer  and  John  Elsworth,  their  heirs,  executors;  and 

administrators,  according  to  their  several  and  respectiik  rigkts 

and  interests  therein,  the  yearly  rent  of  54/.  clear,  9u6i  upon 

tKe  four  most  usual  feasts  or  days  of  paynieiyi  Of  rdnt  in 

the  year,  that  is  to  say,  on,  8cc.,  by  even  and  equal  portions, 

the  first  payment  thereof  to  begin  and  be  made  oi]y6(c«;^  ^nd 

the  said  defendant  did". thereby,  for  himself,  his  heirs.  Sec. 

covenant  with  the  said  plaintiffs  and  the  said  Thomas  Mor- 

V     ^tmer  and  John  Elsworth,  their  heirs,  8us.  that  h«,  the  said 

defendant,  his   executors,  &c.  or  some  or  one  of  them, 

should   and  would,  during  the  continuance  of  the  said 

indenture,  well  and  truly  pay  to  the  said  plaintifil  and  the 

said   Thomas  Mortimer  and   John  Elsworth,  their  heirs, 

executors,  &c.  according  to  their  several  and  respective  rights 

and  interests  therein,  the  said  yearly  rent  of  54/.  at  the  several 

days  and  times,  and  in  manner  and  form  therein-before 

.   mentioned  and  appointed  for  payment  thereof;  as  t)y  the 
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said  indenture,  reference  being  thereunto  had,  will,  amongst  1898. 
other  things,  more  fully  and  at  large  appear.  By  virtue* 
of  which  demise  the  said  defendant  afterwards,  to  wit,  on  the 
said  lOth  day  of  April,  in  the  year  aforesaid,  entered  into  and 
upon  the  said  demised  premises^  with  the  appurtenances; 
and  became  and  was  possessed  thereof  for  the  said  term* 
Arenneot,Tbat  after  the  making  of  the  said  indenture,  and 
dorinf^  the  said  terra  thereby  granted,  and  after  the  deaths 
of  the  said  Thomas  Mortimer  and  John  Ehtoorthf  to  wit,  on. 
the  29th  day  of  September,  A.D.  1827,  at  Westminster 
aforesaid,  a  large  suia  of  money,  to  wit,  54i.  of  the  rent  afore- 
said, for  one  year  of  the  said  term,  ending  on  the  day  and 
year  last  itforesaid,  became  and  was  due  and  still  is  in 
arrear  and  nnpaid  to  jthe  said  plaintiffs,  and  all  which  said' 
sum  of  54/.  accrued  due  after  the  deaths  of  the  said  Thomas 
Aiortimermnd  John  Ekworth  to  the  said  plaintififs,  according 
to  their  said  several  rights  and  interests ;  contrary  to  the 
'  tenor  and  effect,  true  intent  and  meaning  of  the  said 
indenture,  and  of  the  covenants  of  the  said  defendant,  by 
bim,  in  that  behalf,  so  made  as  aforesaid,  to  wit,  at  West- 
minster aforesaid,  in  the  county  aforesaid,  and  so  the  said 
l^aiiitiffs  in  fact  say,  that  the  said  defendant,  although  often 
requested  so  to  do,  hath  not  kept  the  said  covenant,  8cc* 
To  the  damage  of  the  said  plaintiffs  of  200/.,  and,  theiti- 
fore,  they  bring  their  suit,  &c.  To  this  declaration  the 
defendant  pleaded  non  est  factum,  and  three  special  pleas, 
to  which  the  plaintiff  demurred. 

This  case  being  called  on  in  the  common  paper  as  a 
demurrer  to  sham  pleas, 

Archbold,  for  the  defendant  (a),  stated,  that  he  was 
instructed  to  argue  that  the  declaration  was  insufficient. 
Being  required  by  the  Court,  when  full,  to  state  his  objec- 
tion, he  said,  that  the  rent  being  made  payable  to  the  four 
lessors,  their  heirs,  8cc.  according  to  their  several  and  respec- 
tive rights  and  interests,  it  must  be  taken  that  they  were 

(a)-TI)^  defendant  had  delivered  his  demurrer  books,  as  for  an  argoment^ 
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leoants  in  common  of  the  property  demiied,  and  that  con- 
sequently the  plaintiffs*  as  aurvivon»  could  not  sue  for  the 
whole  rent. 

P£B  CuRiAM.-»^Here  the  demise  is  joint;  and  e^en  sup* 
fiosing  the  words  relied  on^  to  prove  that  the  lessors  were 
tenants  in  comm6a,  it  is  a  well-known  rule  (a)  tl»|t  the 
aotion  for  rent  by  tenants  in  common  is  in  its  nature  a 
j^int  action^  and  consequently  the  sunrivors  may  sue  for  the 
whole. 

Judgment  for  the  plaintiffs  upon  the  demurrer  (&)• 


(a)  *'  Also  as  to  actions  pei  tonal, 
tfidants  ia  commoa  may  have  such 
actions  personal  jointly  in  all  their 
names,  as  fbr  trespass,  or  for  offence 
vhich  afifects  their  tenements  in 
common,  as  for  breaking  down 
thoir  houses,  breaking  into  their 
closes,  feeding,  sporting,  and  tread- 
ing down  their  grass,  cutting  their 
wood,  fishing  in  their  fishery,  ei 
^tt^Mmodi.  In  this  case  tenants  in 
common  shall  have  one  action 
jointly,  and  shall  recover  jointly 
<heir  damages,  because  the  action 
b  in  the  personalty,  and  not  in  the 
realty,  &c.  Also,  if  t^o  tenants 
in  common  make  a  lease  of  their 
tenements  to  another  fbr  a  term  of 
years,  rendering  to  them  a  certain 


y^y  rent  daring  the  tens,  if  the 
rent  be  in  anrear,.&c.,  the  tenants 
in  common  shall  have  an  action  of 
debt  against  the  lessee,  and  not 
divers  actions,  for  that  Che  action 
is  in  the  persooaky."— XitA^On 
Sections,  3 15,  3 16.  Although  the 
words  '*  rendering  to  them,"  used 
by  LUtleton,  may  seem  to  imply  a 
reservation  of  rent  t»  the  lessors 
jointly,  the  reason  9vea  for  con- 
sidering the  action  as  joint  ajpplies 
equally  to  a  demise  where  the  re* 
servation  is  several,  as  in  the  piin* 
eipal  cas0,  which  is  cettain^j  not 
stronger  than  the  ca^es  of  tort,  put 
by  Littleton  \n  his  315th  section. 

(b)  CMtty  was  to  have  aigned 
fbr  the  plaiflti£b. 


XvCK£R  and  others.  Assignees  of  HiCK;i4Aif»  ^  it^ankrapt, 
V.  M.  H.  Barrow,  Gei^it.  one,  8ic. 

JountTni  ""  ASSUMPSIT.-The  first  count  of  the  declaration  was 
account  for  money  lent  to  the  defendant  by  Hickman  before  his  bank- 

must  be  an       ruptcy ;  second  count,  for  money  paid,  laid  out,  and  expended 

acknowledoncnt  of  a  subsisting  debt. 

Semblcy  that  a  compulsory  admission,  made  before  commissioners  of  bankrupt,  is  not 
evidence  of  an  account  stated. 
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by  Hkkmm,  before  his  bukkriiptcy,  for  (daiotiff's  use ;  «bM 
couB^  for  money  hiMl  and  received  by  delendfant  to  ibe  use  of 
Hickman  before  his  bankruptcy^  fourtb  count,  upon  an  ac- 
count slated  between  defendant  and  Hickman  before  bis 
bankruptcy.  In  all  these  counts  the  promisee  were  lud  to  tbe 
bankrupt.  Tbe  fifth  count  was  for  money  lent  and  advanced, 
and  paid,  laid  out  and  expended  by  Hickman  before  bo 
bankraptcy,  for  Ibe  use  of  defendant,  and  for  ihoney  had  and 
feceived  by  defendant  to  the  use  of  Hickman  before  bis  hiwiki 
ruptcy,  and  for  money  due  from  defendant  to  plaintiff  upon 
the  balance  of  an  account  stated  between  defendant  and 
Hickman,  before  the  bankruptcy,  with  a  promise  to  plain- 
tiffs, as  assignees ;  sixth  count,  upon  an  account  steted  be- 
tween defendant  and  plaintiffs,  as  assignees,  of  money  due 
from  defendant  to  plaintiffs,  as  assignees.  Plea,  non- 
assumpsit;  with  notice  of  set-^.  At*  tbe  triaU  before 
Lord  TenterdeHf  C.  J«  at  the  adjourned  aitlings  at  GuBdliaU, 
after  last  Micbaelteas  Term  (a),  the  commission  of  bankrupt 
against  Hickman,  bearing  date  23d  May,  18^,  was  put  in; 
as  were  also  tbe  depositions  as  to  tbe  petitioniiig  creditor's 
debt,  the  trading,  and  act  of  bankraptcy,  which  consisted  ill 
lying  in  prison  from  SOth  January,  1826,  on  which  day  Mick- 
man  was  rendered  in  discharge  of  his  bail,  in  an  action  at 
the  suit  of  S.  &  N.,  to  the  time  of  the  coraanssioii,  Milg 
more  than  twenty-one  days  (6).  To  affect  defendant  with  a 
knowledge  of  tbe  act  of  bankruptcy,  the  baik-piece  in  that 
.action  was  put  in  and  proved;  by  wbich  it  appeared  de- 
fendant was  rendered  on  the  SOth  January,  1826, "  by  Squire 
for  Barrow  (the  defendant),^  Squire  being  bis  agent  The 
examination  of  defendant  of  the  5th  Jnly,  1826,  signed  by 
him,  was  also  put  in,  proved  and  read,  wherein  defendant 
acknowledged  to  have  received  75L  9s.  on  account  of  the 
bankrupt^OM  tbe  lOCh  February,  1 826,  and  a  sum  of  Sl.d9.Sd. 
owing  to  tbe  bankrupt  from  one  F.  S.    Tbe  assigniftent 

(a)  CobDsel  for  the  plaintiff,  F.  Pollock  and  Deacon;  for  the  defendant. 
Brougham, 
(6)  6  Geo.  4,  c.  16,  sect.  5. 


Barrow. 
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i8t8.        fromthe  cDrnmiErftioiiers  to  the  plabtiffs  wa»  clearly  proved. 
^J^      The  exaoiiiiatioa  befoi>e  Ae  commisBioaevB  rdatedl  to'tke 
V.  -prooeeda  of  certain  stock- ia  trade  whieh'  Hkkmm  had 

caused  to  be  )Bold  l^  auction*  The  following  q«€fltionr  and 
answers  were  produced. 

'   Q.  Have  you  received  any  monkeys '  cm  atcount  of^^tfae 
bankrupt? 

A.  Yes.  -It  appears  by  the  attctibneer's aocqant  that  1 
ha^e  received  the  sum  of  7^/.  9s»  on'aeoount'  of  the 
bankrupt. 

Q.  When  was  that  sum  recced  f  '  <*     ' 

'     A,  I  believe  about  the  lOth  day  of  Febniary.laiBt. 

C^*  By  whom  was  it  paid  to  you  ? 

A.  The  auctioneer,  Mr«  Samuel  Ridl^^sent  ^me  a  draft 
on  Wigney's  bank. 

Q.  Have  you  any  doubt  about  the  sum  of  75/.  9f  •  being 
.received  oothe  10th  of  February  last? 

A»  I  believe  it  waS'*-!  have  very  little  doabt ;  but  the 
draft  will  shew. 

Q.  Is  the  account  marked  (A)  the  only  account  delivered 
to  you  by  Mr.  Ridley,  the  auctioneer  ? 

A*  Yes,  it  IS. 

CL  Have  you  received  the  prooeeda  o(  that  draft  oo 
•Messrs  Wagoeys  f 

Ji*  Yea,  I  hevew  •  , 

Q«  When  did  the  bankrapt'^  affairs  become  embarrassed  i 

A,  I  had  no  knowledge:  of  his  embarrassment  until 
•January.  « 

Q.  In  how  many  actions  wece  yoa  at  tl»t»time  concerned 
for  the  bankrupt  wherein  be  was  a  defeadanfe  i  > 

A.  Two;  upon  bills  of  ctx'change.  <: 

CL  When  did  you  advise  him  to  lender  in' those  aeiioDS? 

A.  I  think  •  somewhere  about  the  ft6tb-Jaitaary.  I  do 
.  not  know  I  advised  him  9  it  wss  rather  an  act  of  his  own. 

Q.  Then  you  knew  at  that  time  that  the  bankrupt  was  in 
insolvent  circumstances  ? 

/I,  Yes,  I  did. 
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Uader  the  notice  of  set-off  the  defendant  gave  in  evi*  1898. 
dence  bis  biil  of  eoets  against  tke  bankrupt^  aniounting  to 
&U.  I^k4d^ ;  of  which  d2/.  Oa.  8d.  was  incnrred  subsequently 
to  the  remkr.  H«  also  claimed  56/.  IBs.  ^.  for  advances 
made  to  the  bankrupt  for  his  subsistence  in  prison,  and  for 
reqt;  which  the  defendant  had  paid-  after  the  act  .of  bank- 
ruptcy, in  pursuance  of  an  undertaking  which  he  bad  pre- 
vknisly  given  to  the  bankrupt's  landlord.  On  the  part  of 
the  defendant  it  was  insisted^  that  as  all  the  iodebitalus 
counts  were  upon  transactions  with  Hickman  before  his 
bankruptcy^  the  evidence  did  not  support  the  declaration. 
For  the  plaintiff  it  was  urged  that  hie  was  entitled  to  recover 
upon  the  fifth  count,  inasmuch  as  any  acknowledgment  of  a 
debt  amounted  to  an  account  stated.  The  learned  Judge, 
however,  was  of  opinion  that  the  evidence  merely  shewed 
money- received  by  the  defendant  to  the  use  of  the  assignees; 
and  there  being;  no  count  in  the  declaration  adapted  to  that 
liability,  he  directed  a  nonsuit,  giving  the  plaintiff  leave  to 
move  to  set  the  nonsuit  aside,  and  enter  a  verdict  for 
78/.  IJe.  Sd. 

F.  Pollock  now  moved  accordingly.  The  plaintiffs  were 
entitled  to  a  verdict  upon  the  sixth  count.  The  defendant 
had  received  the  money  as  the  bankrupt's  money.  If  the 
plaintiffs  had  relied  upon  that  transaction  as  money  had  and 
received  to  the  use  of  the  bankrupt,  they  would  have  been 
bound  by  the  bankrupt's  acts ;  but  the  cases  will  appear 
to  go  this  length,  that  wherever  an  admission  is  made  of 
a  right  to  recover,  it  may  be  given  in  evidence  under  the 
account  stated.  Highmore  v.  Primrose  {a),  and  Knowles  v. 
Michel  (b)  there  cited  by  Mr.  J,  Bayley,  are  authorities 
to  this  extent,  that  whatever  is  evidence  of  a  debt  is  evi- 
dence on  the  account 'Stated.  Here  the  defendant  admits 
that  he  has  received  the  money,  and  does  not  pretend  that 
he  has  applied  it.  If  the  defendant  had  expressly  said,  '*  I 
have  received  the^money  to  the  use  of  the  assignees,"  that 
(a)  5  M.  &  S.  65.  (h)  13  East,  249. 
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1838.        acknowledgmeBt  would,  witboiit  qoftfttioit,  baive  htta  re- 
i^T'^'^'^      oeiv^le  m  evidence  ander  tkit  account  stated,  end  kit 

TUCBEB 

«.  anawers  amount  to  sucb  au  sckaovricdglneiit* 

Baiulow. 

Ba¥ley,  J.-^Tliis  osae  is  pejrtsollj  distiggaiifcoMe  frfMB 
those  which  have  becii  cited.  If  4here  had  been  aa  ae- 
kaowledgmeat  of  a  sttbtiating  debt,  it  womU  have  beea 
evidence  ondev  the  aocouat  stated.:  looking  at  this  acknow- 
ledgoieat,  the  defendant  does  aot  adkait  a  suhaisliag  debC 

HoLROTDi  J.  concurred. 

LiTTLEDALE,  J. — I  incline  to  think  that  an  admission 
on  a  compulsory  examination  before  commissioners  would 
not  be  evidence  of  an  account  stated.  The  cases  in  which 
an  admission  has  been  held  to  have  that  eifect  have  been 
where  the  admission  has  been  made  either  to  the  plaintiff 
or  to  some  person  authorized  by  him;  but  here  the  party  is 
bound  to  answer,  and  does  not  account  voluntarily  (a). 

Lord  Tenterden,  C,  J. — The  utmost  effect  of  the 
admission  is  to  make  ^primd  facie  case. 

Rule  refused. 

'(«)  AniAfanlaothamgakgal  F§rhm  r.  M^U  ^^  Vaa  SSS; 

wiU  is  not  bound  by  an  account  Stalman,  Eleol.  &  SatisfiusC  1S% 

ttated  by  him,  Trueman  v.  Hurst,  192,  193,  210. 
1   T.  R.  40,  or  by  his  etection. 


MuLLBTT  V.  Hutchison. 

hands  three  ASSUMPSIT.    The  first  count  of  the  declaration  stated, 

bills  which  tijat  in  consideration  that  plaintiff  wouAt  indorse  and"dc- 

amonnt  to  ^                                        .         '^ 

120/.  which  I  liver  to  defendant  three   bills  of  exchange,  one  thereof 

diwounted  or  "rearing  date,  &c.  (stating  the  particulars  of  the  biBs,  which 
return  on  were  for  49/.  185.  &/.,  54/.  5s.,  and  17/.  6^.)  to  be  got  dis- 
requires'no  counted  by  him,  defendant,  for  plaintiff;  and  also  in  con- 
stamp,  sideralion  that  plaintiff  had  then  and  there  agreed  to  pay 
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aid  idlow  def«iMiaDt  a  oertain  sum  of  monej  im  interest^        lasa. 
or  diaspunt,  upoo  ibe  several  sums  io  the  said  billt  speci*      ^<^v^^ 
fied,  at  and  after  ti»  rate  of  5/.  per  cenl.«  from  Ihe  day  of  ^, 

defendant's  getting  the  same  discounted  until  the  said  biUs  H'^Tcaisow* 
•hould  i^espevtiTOly  bebome  due  and  payable ;  and  also  in 
oonsUemtiMi  tbtt  pteintiff  had  then  sfnd  tbeve  agraed  to 
pay  und  Mo^f  defendant  ^l.  per  eenl.  upon  the  said  bills, 
far  defendant'e  trouble  and  eonmiiesiott  i«  getting  the  same 
4ia<ouotnd,  be»  defemtet*  nndeftook>  jux  to  get  the  said 
bitts  disQOunted  for  plaintifi;  or  else  return  the  same  to 
plaintiff  on  demand.  Averments  that  plaintiff,  con6ding, 
&c.  didjindorse  and  deliver  the  said  hUte  to  defendant  for 
the  purpose  aforesaid,  and  was  ready  and  willing  to  pay, 
allow,  8cc.  whereof  notice^  Sue,  And  although  defendant 
bad  returned  to  plaintiff  said  bills  for  the  payment  of  said 
sums  of  49/,  iQs.Od"  and  54/.5s«  undiscounted,  and  although 
plaintiff  did  afterwards,  to  wit,  on,  8u%  at,  &c.  requeat  de<* 
fendant  to  get  said  bill  for  16/.  7$.  discounted  for  plaintiff, 
or  else  to  return  the  same  to  him  ;  yet  defendant  did  not 
nor  would  get  any  of  the  said  bills  discounted  for  plaintiff, 
or  return  said  bill  for  l6/*  7$.  when  he  was  so  requested  as 
aforesaid,  but  bath  hitherto  wholly  refused  so  to  do ;  and 
afterwards,  to  wit,  on.  See.  at,  &€.  defendant  converted  and 
diapoaed  of  said  bill  for  l6L  7s.  to  his  own  use;  by  means 
whereof  plaintiff  afterwards,  to  wit,  on,  8cc.  at,  8u:,  was 
arrested  in  a  certain  action  before  then  commenced,  in  the 
court  of,  tec.  on  the  said  bill,  at  the  auit  of  one  J.  P.  T*  as 
the  holder  thereof,  and  was  dniained  in  priacMi  at  die  siiit  of 
the  said  J,  P.  T.  for  the  cause  aforesaid,  for  a  long  space 
of  time,  to  wit,  te.,  nod  ^s  also  then  and  there  called 
upon  and  obligec|.  to  give  unto  th^  said  J.  P*  T.  a  certain 
cognpyit  ip  tl^^.said  ,?,Q^oi^  for  tt^e  payment  of  the  said  sum 
of  .l6/f  7«f,  tog§j;lji,9^.with  qertai?^  interest  on  the  said  bills^ 
and  certain  costs  in,  the  said  action,  amounting,  Sec,  pay- 
able in  two  months  from  the  day  and  year  last  aforesaid. 
The  second  count  omitted  all  mention  of  the  bills  for 
49/.  \Bs.  6d.  and  54/.  5s.    The  third  count  sUted  that  in 
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Idea.        ooosideration  plaintiff^  at  die  apeoiat  •inslitace,  tea'  had*  be^ 
If^^^^      fore  then  indorsed  andi delivered  to  defendant  st  eertaki  bill 

MULLETT 

V,  of  exchange,  bearing  -date,  &c*^drawn/fcCk'fi(W  l6^7f  .y'  to  be 

HoTCBisoH.  g^|.  discounted  by  defendant  for* plakMiffifbFtretwmnl  to 
defendant  in  that  behalf  defendant  undei^ookj  8oa  tb  get 
said  last  mentioned  bill  discounted  for  plaintiff,  onelaela 
return  the  same  to  plaintiff  on  demand ;  and  although  plain- 
tiff-did ^ftervvaiVls,  to  wit»  on,  ftc.  at;  tcc^  reqnest  defelidlmt 
to  get  the  said  last  mentioned  bill  discounted  fcfr  plaintiff,  or 
ehe  return  the  same  to  him,  yet  defendant,  not  regarding,  8cc; 
(Breach,  and  special  damage>  as  before.)  '  Fourth  oornit, 
that  oui  &c*  at,  8tc.  in  consideration  that'dctfetiAant,  at  bis 
special' instabce/Scc.  bad  the  ciire  atfd  icubtody  ofa^o^tain 
bill  of  exchange,  drawn,  fcc.  bearing  date;  Sec  for  tbepby^ 
ment  of  16/.  7s.  defendant  undertook,  kc.  to  teke»du«  and 
proper  care  thereof,  yet  defendant,  not  regarding,  8cc.,'did 
not  nor  would  take  doe  and  proper  care  of  the  mdd  tasf  tneo* 
tioned  bill,  but  wholly  neglected  so  to  do,ee^  thatafterwakls^ 
to  wit,  on,&c.  at,  fcc.  the  same  became  and 'W8»  wholly -fosrt 
to  plaintiff,  and  in  conseqnence  thereof  •  ftc. '  ("Special 
damage,  as  before*)  At  the  trial  of  tbis  cause  befbre  Lo^d 
Tenterden,  C.  J.  at  the  adjoamed  mttings  Iftf  GoiMbril  «fkeiP' 
last  Michaelmas  term  (a)/  the  plaintiff  produced  the  follow- 
ing unstamped  paper  in  the  handwriting  of  Che  >defetid\int-:'— 
'*  Sir, — I  have  in  my  hands  three  bills,  which'  atnodtit  b 
IWL  '\0s.6d.,  which  I  have  to  getdtscounted,  or  retfn^'Mr 
demand.  John  Hutchison.  Oih  June,  1896.  To  IStr.  Mui* 
lett:*  On  the  part  of  the  defendant  it  was  objected,  that 
this  paper  purported  to  contain  an  inidertaking<o^agfe^ 
ment  on  the  part  of  the' defendant;*  bad 'was' therefore  not 
admissible  in  evidence  without  au  agreement  stamp  (6). 

(a)  Coonsel  for  the  plitihtiff;  of  the' viilue  of  ioL  W  <i]]^Btils, 

FUh ;  fbr  the  defendant,  P.  Jt2»%i  whetb^&l*  the  d^ttie  shall*  be  only 

(fr)  By  65  Geo,  3,  cap.  1B4,  eMtttde  of  htcc^ir^t  of  t\A\^torj 

Sched.  Part  I.  a  duty  is  imposed  upon  the  parties  from  its  being  a 

on  any  <<  agreement,  or  an^  minute  written  instrument.'*     The  only 

or  memorandum  of  an  agreement,  evidence   to    support  the  under- 

where  the  matter  thereof  shal!  be  taking  and  promise  stated  in  the 


MULLETT 

V. 
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Fer  the  phintiff  th&  case  of  Ttmlans  v*  AMy(a)  was  cited.        ists. 

The  faanied  jodge  -receMred  the  paper  ia  efikkace^vgiving 

the  defendant  leave  to  oMweto  enter  a  noaanit;  and  «  vev^ 

diet  urm»  found  for  the  plaintiff;  damagce,  40L^  to  heseduced    Hutchisov. 

ia  20li  ov  the  ddbndanl's  procuring  the  cognovit  to  be 

given  up* 

F.Kdhf  now  moved  to  enter  a  nonanit.   This  instrument 
required  an  agreeasent  stamp^  inatinucb  as  it  waa  produced 
as  the  evidence  of  a  contract*    This  was  not  the  case  in- 
3efnAmaiv«.^fl&fy(a)i  which  wa»  cited  on  the  part  of  the 
plaintiff.   There  the  wotds  were  simply^ — **  Sept.  24^  1824. 
TAu  TmMns  haa  left  ia  my  hands  200L"    The  present  case 
is.  .hardly  distinguisbable  from  that  oi  Lmgdon  v.  Wikon,^-  ^r/  ^ 
lahich.'WasJBOved  bjt  Mr.  CaagAeU  (6).    There  the  words  ^  ^^tJ^* 
wca^— ^'  Mn  X«»grfQ»,-^Sir,— 1  have  this  day  received  a      ^ 
bill  loi.eKohaoge  for  500/^  drawn  by  one  PaUenon  on 
T^^Horritont  bearing  an  indorsement,  and  the  indorsement 
of  Sir  P.  Bagkoti  which  I  hold  as  your  attorney,  to  recover 
the  value  of  from  the  respective  partiesj  or  to  make  such 
otbei*  arrangements  for  your  benefit  as  may  appear  to  me,. 
iuUby  profe^ional  capacity,  reasonable  and  proper." 

Lord  TjaN7'i«l(DBN^  C,  J. — If  the  defenifaut  had  said, 
"  I  will  undertake**  to  get  it  discounted  or  return  it  on 
d^jnaiid,  the  case  would  have  been  very  different.  All  that 
h<,ia|fiySiliowever»  is}^' which  I  have  to  get  discounted,  or 
rcttiim  .on  demand."  .  If  the  words  had  been,  '^  I  have  in 
my  hands  three  hills  to  return  on  demand/'  it  would  have 
been  quite  clear.:  aoA  thia  ja  the  effect  of  what  he  said. 

declaration   was   the    unstamped  cided  that  no  instrument  requires 

memotaoduro.     Unlesa.  thervfora  a  receipt  stamp  which  does  not 

tbb  instrument  containpd  aa  imr  operate  hy  way  of  dischaiging  an 

pUed  prominey  it  might,  perhaps,  existing  debt. 

have   bee6    contended    that  the  (6)  In  this  case  a  rule  niti  was                  ' 

proof  of  the   contract  declared  obtained  by  Mr.  CampbeU  for  ei^ 

upon  was  incomplete.  tering  a  nonsuit;    which  rule  is 

(a)  a  B.  &  C.  541.    That  case,  still  depending, 
however,  seems  merely  to  have  de- 
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19M.  BATtttY,  J. — ^The  dtamp  acts  are  not  to  be  extttidetf  to 

^■^"^'^'^^  ewes  wbich  are  not  nmnifestly  whhin'  theml     Sttppfdse'^n 

OLL«TT  ^^^J.^J^y  gj^^  ^p  dtknowled^ent'  of  htftittg  fccdtcd  t*fr- 

HirrcirfsoK.  tain  doed^V  that  wmiM-notretpiire  a  flrtamfy.  * 

HoLROYDi  J.-^I  indioe  to  think  that  a  fttamf^  wa9  Abt 
requisile.    The  ^^tj  was  not  botfnd  to  interAire. 


LitTLftOAi.K^  Jh  cooi^nnred. 


Rulf;re%i^(a)- 


(a)  And  see  Watkim  v.  Bewktt^      Ruiky,  Rjran  &  Mood,  13  ;  Cfud- 
3  J.  B.  Moore,  31t;    Ijatham  v.      wick' v,  SUU,  ibid,  15. 


The  Kino  V.  Cook. 

Where  the  ex-  xHlS  defendant,  a  surgeon,  had  been  convicted  of  a  mis-^ 

mdi^entlbr  demeanour,  in  disinterring  the  body  of  a  femalle',  for  the 

a  misdemea-    purposes  of  dissection.     He  had  removed  the  indictment 

frayed  by  sab-  ^J  certiorari  from  the  court  of  Quarter  Sessions  into  this 

scnptioD,  and    Court,  having   previously  entered   into   the   recognizance 
toe  nominal  .,,       7  ^  -nr  a    %r  ^        ^^Ni' 

proeecatora       required  by  the  statute  5  W.  ai  M,  c.  1 1^  s.  2.     A  rule  had 

incur  no  e»-      been  obtained  on  the  part  of  the  prosecutors,  who  were 

peuse,  tney  • 

are  not  end-     near  relations  of  the  deceased,  calling  upon  the  defendant 

as  pi^eratorv    ^^  ^^^^  cause  why  they  should  not  be  allowed  their  costs, 
within  5  W.  8e  under  s.  3.  of  the  same  statute  (o),  against  w'hich 

Jlf.C.11.8.S.  ^       ^ 

Whether 
the  near  rela-        Coleridge  shewed  cause,  upon  an  affidavit,  stating  that 

son  whose        the  prosecution  had  been  conducted  at  the  joint  expense  of 
body  has  been 

the"puli^°'      (a)  Which  enacts, «  that  if  the  bailii;    eonftafale,   -be«dftK>raogl^, 
of  dissection,     dcfiwidant  prosecuting   any  such  tithingpaan,,clfp^c;b»vaf4fin  or  orer- , 
are  partia         writ  of  certiorari  be  convicted  of  seer  of  the  ppor,  or  any  other  civil 
grieved  within   ^  ofience  for  which  he  was  is-  officer,  who  shall  prosecute  upon 
that  statute,      dieted,  then   the   said  Court  of  the  account  of  any  ikct  committed 
^^'               King's  Bench  shall  gjve  reason-  or  done  that  concerned  him  or 
able  costs  to  the  prosecutor,  if  he  them,  as  officer  or  officers,  to  pro- 
be the  party  grieved  or  injured,  or  ^ecute  or  present." 
be  a  justice  of  the  peace,  mayor, 


The  Kino 

V, 
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^  iftlMibiiaDto  of  the  .paruh  ii^  which  the  offeace  bad  1838. 
been  conunkted;  s^ad  be  conteftlsd  that  th^re  was  do 
grouMl  for  the  jppplicailioH^  It  does  not  appear  from  any 
tbimg  before  the  Court»  that  the  partiea  in  whose  names  the  ^^'^' 
pfosecution  has  been  carried  on  have  reaify  incurred  any 
ezpcsse,  or-  even  that  tbegf  »Fe  the  parties « applying  f^r 
thia  mle.  Tho;  benefit  (ceafcrred  by  tfie^  sl^tulcl  'is  coi^ned 
expressly  to  pro$ecut&r9,  being  parties  grieved ;  and  even  if 
die  Court  should  think  that  the  rctetionsoi^  the  deceased;  fn 
whose  names  this  prosecution  has  been  conducted,  have 
been  sufficiently  made  out  to  be  the  prosecutors  within  the 
meaning  of  the  statute,  it  is  still  clear,  that  they  have  not 
shew»  themselves  to  he  parties  grieved,  so  as  to  be  entitled 
to  the  benefit  of  the  statute.  The  only  grievance  or  injury 
of  which  they  can  possibly  complain,  is  that  done  to  their 
feelinga  by  the  disinterment  of  the  body  of  their  deceased 
relation;  but  that  is  not  an  injury  within  the  meaning  of 
the  statute.  The  statute  applies  only  to 'persons  who  have 
suffered  an  actual  injury;  and  the  offence  in  this  case  is  a 
misdemeanouri  as  being  an  act  contra  bortos  mores,  having 
in  its  legal  eflect  and  construction  no  reference  to  the  feel- 
ings of  relations  and  friends.  Rex  v.  Inckdon  (a)  i^  a  deci-  . 
stve  authority  against  this  application.  It  was  there .  laid 
down,  with  reference  to  the  prosecutor  of  an  indictment  for 
obstructing  a  highway,  that  he  must  shew  himself  to  be  the 
party  grieved  {b),  in  order  to  obtain  costs  under  the  statute ; 
and  the  Court  there  evinced  aq  inclination  to  construe  the 
statute  strictly. 

Crowder,  in  support  of  the  rule.  The  prosecution  was 
evidently  carried  on  by  the  relations  of  the  deceased,  whose 
names-appear  as-prosecuton ;  and  if  they,  from  their 
poverty,  hsMs"  been'  cott^pelfed  t<:y  receive  assistance  from 
others,  they  are  still  no  less  the  prosecutors,  in  the  strict 
legal  sense  of  the  word.    Then,  that  they  are  parties  grieved, 

(a)  1  M.  &  S.  S68.  And  see  &  S.  101 ;  ManD.  N.  P.  Digest, 
poit,  547.  8d  ed.  15. 

(6)  And  see  Miiet  v.  Ro»e,4M. 
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laaa  withia  Ibe  scope  of  the  act  of  parliament^  there  are  flaany 
dear  authorities  to  shew.  In  Rex  y.  Willianuon  (a),  the 
prosecutor  of  an  indictment  for  slopping  up  a  common 
footway^  who  had  used  it  for  some  years  before  it  was 
stopped  upi  was  held  to  be  a  party  grieved  within  the 
meaUDg  *  of  the  statute*  In  Rex  v.  Dewsnap  (b),  persons 
dwelling  near  a  steam-engine,  which  was  a  public  nuisance, 
and  prosecuting  for  it»  were  held  to  be  parties  grieved,  and 
entitled  to  their  costs  under  the  act:  and  Lord  EUtnborough 
there  observed,  *'  that  though  a  nuisance  may  be  public, 
yet  that  there  may  be  a  special  grievance  arising  out  of  the 
common  cause  of  injury,  which  presses  more  upon  par<« 
ticular  individuals  than  upon  others  not  so  immediately 
within  the  influence  of  it."  In  Rex  v«  Taunion,  SU  Mary  (c)^ 
several  persons  were  held  entitled  to  costs  under  the  statute, 
as  prosecutors  of  an  indictment  for  not  repairing  a  highway, 
one  as  constable  of  the  manor,  the  others  as  parties  grievedi 
they  having  previously  used  the  way.  The  general  prin- 
ciple pervading  these  cases  is  not  at  all  interfered  with 
by  the  decision  in  Rex  v.  InchdonijJ)'^  because  there  the 
costs  were  refused  solely  on  account  of  the  special  circum- 
stances of  the  case ;  the  application  not  having  been  made 
until  after  the  defendant's  recognizance  had  been  dis- 
charged, nor  until  after  an  interval  of  two  years  from  his 
conviction ;  and  the  prosecutor  having,  by  his  own  conduct; 
shewn  that  he  did  not  consider  himself  as  a  party  grieved; 

Lord  Tenterden,  C.J. — In  order  to  bring  themselves 
within  the  statute,  the  parties  making  this  application  must 
shew  clearly,  both  that  they  are  the  prosecutors  of  the 
indictment,  and  that  they  are  parties,  grieved  by  the  defend- 
ant's conduct.  It  is  sworn  on  the  port  of  this  defendant, 
and  not  denied  on  the  other  side,  that  the  expenses  of  the 
prosecution  were  defrayed  by  a  public  subscription,  and 
not  by  the  persons  whose  names  appear  as  the  prosecutors; 
and  that  being  the  case,  I  think  those  persons  cannot  be 

(<()  7  X.  E.  39.  .  '        (c)  3  M.  &  S.  46i. 

{h)  16  East,  194.  (fi)  1  M.  &  S.  863. 
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iM '  the  pvoMGaiori  wirinn  the  iiieairiiij^  of  the  aqt       18^ 
d^  parlunent.    Upon  this  ground  I  mn  of  opiaion:that     J^^k^ 

this  mle  ought  At>  be  dnoherged.  -v. 

.,        ,  ....  .1  Cook,  . 

TI)€|Te»t  of  the  CoMrt  coDcwred. 

Ruk  diftchpfgtd. . 


The  Kijfp  ^..  The  CoM^M^y.  qf  PAoPRm^B$>*of  the 
WoficcfrTM  and  BiiK^i^pBA3f  Caaifaj.  .Navm^ation  ,. 
ai^  Jio^jd  l}4^QOff4^soil>  tbek  Cleck.> 

MaRKTAT  had  obtained  a  rule  calling  on  th^  defend-  This  Coait 

ants  ta'shew  cause'^y  a  writof^mandbmuj  should  not  "^li^gj^l^xo 

isstte,  dirttted  to  thetn,  codithtfnditlg  them  to  wake,  or  acaoaicom- 

.  Ml  Mny,  to  enter 

ciruse  t^  bo-n^afde,  m-tbebodk  kept'  and  ]>rovided  for  that  Dpon  their 

purpose,  an  entry  of  the  probate  of  the  will  of  William  ^^nhe*^ 

Hofti^,' deceased,  in  the  Consistorial  Court  of  the  Lord  wiUofade- 

BJAop  of  Litchfield  and  Coventry,  and  the  name  and  place  holder -^leav- 

of  abbdef  of  Arm  Home,  as  the  owner,  proprietor,  or  person  ipg  any  q««- 

enthled  to  one  share  in'  the  profits  of  the  said  navigation,  validity  and 

belonging  to  thcJ  said  WiHiofk  Worwe  at  the  time  of  his  effect  of  the 

,  .  J         probate  to  be 

dekth.    The  affidavits,  upon  which  the  rule  was  obtained  raised  by  a 

and  disbussed,  set  forth;  substantially,  the  following  facts  :  JJ^^j™  ^  ^ 
The  company  were  mcorpbrated  by  an  act  of- parlia- 
ment; for  the  purpose  of  making  a  canal  A'omi  or  near  to, 
the  town  of  Birmingham^  in  the  county  of  Warwick,  to 
communicate 'M'lth  the  river  Severn,  near  to  the  city  of 
Worcester.  By  the  diffcfrellt  provisions  of  that  ict  the 
cempany  had  powt^r  to  purchase  lands,  for  the  use  of  the 
said  navigation  knd 'works,  and  to  raise  among  themselves  a 
stttn*  of  money  foAr  mating  and  (^bmj^Ieting 'the  canal,  which 
was  tO'be  divided  into  1,800  equ^l .  shares.  These  shares 
were  to  be  deetned  personal  estate^  and  to  be  transmissible 
as  snch,  and'not  in  the  nature  of  real  estate ;  and  they  were 
vested'in  the  several  proprietors  in  proportion  to  the  sums 
they  should  subscribe.;  and  the  subscribers  were  to-reeetv^, 

VOL.  I.  M  If 
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10^6.       after  tbe  navigation  should  be  completed,  one  l,800di  p«rt 

^^IT^"^      of  the  profits  that  should  arise  and  accrue  by  virtue  of  the 
-The  Kino  .     ,      rr.,  .  ,  ,         „     .    .       ^ 

V.  money  raised.    The  proprietors  might  sell  their  shares. 

^^cYn!"*  '^^^  ^^^^^  ^'  bargain  and  sale,  or  of  transfer  of  shares,  were 
Company,  to  be  delivered  to  the  committee  of  the  company,  or  their 
clerk,  and  to  be  filed  and  kept  for  the  tise  of  the  company ; 
and  an  entry  thereof  was  to  be  made  in  a  book  to  be  kept 
for  that  purpose.  The  clerk  of  the  company  was  to  enter 
and  keep  in  a  proper  book,  provided  for  that  purpose,  a 
true  and  perfect  account  of  the  names  and  places  of  abode 
of  the  several  proprietors  and  persons,  from  time  to  time, 
becoming  proprietors.  The  company  were  empowered  to 
ask,  demand,  and  receive,  for  their  own  use,  certain  rates 
per  ton  for  every  mile,  fdrthe  tonnage  and  wharfage  of  goods 
carried  upon  the  Cjanali  Tbe  canal  was  made  and  com- 
pleted* The  office  of  the  company  was^nd  is  established 
at  Birmingham ;  the  transfers  of  shares  are  filed  and  kept 
by  the  clerk  of  the  Company  at  the  office  there  f*  the  divi- 
dends are  paid  there;  the  books  of  account  are  kept  there; 
and  the  general  business  of  the  canal  is  ihere  transacted. 
The  canal  passes  through  the  diocese  of  Litchfield  and 
Coventry,  for  the  distance  of  about  half  a  mile;  through  a 
peculiar  of  that  diocese,  for  the  distance  of  about  two  miles ; 
and  through  the  diocese  of  Worcester,  for  the  distance  of 
about  twentyrsevj^n  mil^s.  Rates  of  tonnage  arise,  and  are 
collected,  in  each  of  those  dioceses ;  but  a  much  greater 
proportion  in  the  diocese  of  Worcester  than  in  the  diocese 
of  Litchfield  and  Coventry.  fVilliam  Home,  the  testator, 
died  at  Birmingham.  The  transfer  of  his  share,  he  having 
been  a  purchaser,  was  registered  in  the  office  of  the  coDk- 
pany  at  Birmingham,  His  will  was  proved  by  his  executrix, 
Ann  Home,  in  the  dipcese  of  the  Bishop  of  Litchfield  and 
Coventry.  Th.e  Company  h&ve  been  requested  to  enter  in 
tlieir  book  the  probate  of  his  will,  and  the  name  and  place 
of  abode  of  his  executrix,  as  the  proprietor  of  his  share, 
but  have  refused  to  do  so,  contending  that  the  probate  in 
the  diocese  of  Litchfield  and  Coventry  was  insuficienty.aad 
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tbat  a  prerogative  probate  was  neoetaary ;  and  the  quetftioti        tats, 

intended  to  be  raised  for  the  conaideration  of  the  Court     JTtT^ 

The  Kiiro' 
18,  whether  the  will  of  a  deceased  proprietor  of  a  share  9. 

in  the  canal  does  or  does  not  require  a  prerogative  probate,    WoEccsTta 

in  order  to  entitle  his  .executrix  to  have  the  probate  of  the     Compavt.* 

wiU,  and  her  name  as  a  proprietor,  entered  in  the  Com- 

pcq^abook. 

Hobro^d  shewed  cause  against  the  rule.  A  prerogative 
probate  was  necessarjr*  The  profits  arising  from  the  canal 
shares  wer^  bima  notabiUa,  and  must  be  considered,  either 
as  having  no  locality  at  all,  or  as  lying  in  all  the  different 
dioceses  through  which  the  canal,  out  of  which  they  arise, 
passes*  If  they  are  bona  natabitia,  which  will  scarcely  be 
denied,  and  they  are  to  be  considered  as  lying  in  all  the 
dioceses  througWwhich  the  canal  passes,  the  probate  in  this 
case  is  clearly  bad ;  for,  "  if  a  man  hath  bona  notabiUa  to 
the  value  of  lCX>s.  in  divers  dioceses,  the  metropolitan  shall 
grant  the  administration.''—!  Roll.  Abr.  908.  10  H.  7.  I6  b. 
Then  as  to  the  locality  of  these  profits,  that  will  depend 
upon  their  legal  nature  and  character,  in  which  respect  they 
will  be  found  to  stand  alone,  and  distinct  from  any  of  the 
different  species  of  bona  notabiUa  hitherto  defined  by  the 
law.  Debts  by  simple  contract  follow  the  person  of  the 
debtor,  and  therefore  are  esteemed  the  deceased's  effects  in 
that  diocese  where  the  debtor  resided  at  the  creditor's 
death.  S  Bac  Abr.  38 ;  Off.  Executors,  47  ;  Toll.  Execu* 
tors,  55.  Debts  by  specialty  are  the  deceased's  goods  in  that 
diocese  where  the  securities  are  at  the  time  of  his  death« 
S  Bac.  Abr.  37;  Off.  Ex.  46;  1  Roll.  Abr.  909;  Shep. 
Touch. 463;  Toll.  Ex.  55.  Debts  on  recognizances,  statutes, 
or  judgments,  shall  be  bona  fiotabiUa  where  they  were  ac- 
knowledged  or  given..  Com.  Dig<  Administration,  B«  4 ; 
Dyer,  305,  n. ;  Toll.  Ex«  55.  An  annuity  out  of  a  parson^ 
^e  shall  be  reputed  to  be  property  in  the  diocese  where  the 
paiyonage  lies«  Com.  Dig^  Administration,  B.  4 ;  ToH. 
Ex.  56.  And  lease  for  years,  where  the  land  lies,  not  where 

K  K  £ 
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1(188.        the  lease  is  merely  fouiid.  Com.  Dig.  Administration^  B.  4; 
,^^^      Dyer,  305,  n.    1 1  Vin.  Abr.  80-  Toll.  Ex.  56.   But  a  caiiai 
t7.  share  does  not  range  under  either  of  those  heads  of  property. 

WoRdBSTBK  jj  jg  ^  mgy^  ^gjj^  ^^  3  proportion  of  the  profits  and  advan- 
CoMPAMY.  tages  arising  out  of  the  canal.  The  act  of  parliament  by 
which  the  canal  company  was  incorporated,  makes  the 
shares  personal  estate.  The  question  therefore  is,  first; 
whether  a  canal  share  has  any  locality,  and,  secondly,  if  it  has, 
where  it  must  be  supposed  to  be  situate  for  the  purpose  of 
probate  or  administration.  First,  considering  it  as  having 
no  locality,  it  then  resembles  most  a  share  of  stock  in  the 
public  funds,  for,  like  that,  it  is  a  mere  right  to  a  perpetual 
annuity.  Now,  for  the  purpose  of  giving  effect  to  the  pro-^ 
batC' and  administration,  stock  is  always  supposed  to  lie 
within  the  Archbishopric  of  Canterbury,  Rex  ▼•  Capper  (a), 
Smiih  V.'  Stafford  {b) ;  and  in  that  view  of  the  case  a  preroga^ 
tive  probate  would  of  course  be  necessary.  Second,  consi- 
dering it  as  having  some  locality,  it  must  be  taken  as  local 
in  every  diocese  through  which  the  canal,  out  of  which 
the  profits  belonging  to  it  arise,  passes.  The  very  source 
and  nature  of  those  profits  shew  this  argumeut  to  be  cor- 
rect. They  are  in  the  nature  of  a  rent  received  by  the 
proprietors  for  the  use  of  the  land — that  rent  arises  ill 
every  diocese  through  which  the  canal  passes.  The  whole 
quantity  of  land  occupied  by  the  canal,  contributes  to  pro-^ 
duce  the  entire  profits — those  profits,  therefore,  constitute, 
as  it  were,  an  annuity  arising  out  of  land,  and  if  so,  that 
annuity  is  bonu  notabiHa  Yfhere  the  land  lies.  It  is  no 
answer  to  this  argument,  that  the  act  of  parliament  incor- 
porating the  company  has  declared  that  the  canal  shares 
eihall  be  personal  estate.  That  provision  could  not  alter 
the  locality  of  the  property,  if  it  previously  possessed  any. 
Besides,  personal  estate  comprehends  both  personal  chat- 
tels and  real  chattels,  and  a  canal  share  in  its  nature 
resembles  much  more  a  chattel  real  than  a  personal  chattel; 
inasmuch  as  it  is  a  profit  issuing  out  of  land,  similar  to  8> 
(«)  5  Price,  262.  C^)  2  Wil».  Ch.  R.  166. 
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rent  for  a  term  of  years,  or  an  annuity  upon  land,  both  of        iWB. 

which  would  be  bona  notabUia  where  the  land  lies.     It  is     ^^^ 
,  The  Kijsto 

therefore  submitted^  that  in  either  view  of  the  case,  a  prero*  v. 

gative  probate  was  necessary ;  whether  the  canal  share  has  ^cTmal** 
no  locality  at  all,  or  whether  it  has  a  locality  in  every  Compavt. 
diocese  through  which  the  canal  passes.  But,  if  the 
Court  entertain  any  doubt  upon  the  subject,  they  will 
not  grant  a  mandamus;  because  the  party  applying  for 
that  writ  is  bound  to  make  out,  first,  that  he  has  a  spe* 
cific  legal  right,  and  secondly,  that  he  has  no  specific  legal 
remedy.    Rex  v.  Archbishop  of  Canterbury  (a). 

Marryat  aiid  Pathe,  control  were  stopped  by  the  Court. 

LordTENTBRDBN,  C.  J. — It  appears  from  the  act  of 
parliament  by  which  this  canal  company  was  incorporated, 
that  the  shares  are  to  be  deemed  personal  estate,  and  to  be 
iransmissible  as  such,  and  not  in  the  nature  of  real  estate ; 
the  share  in  question,  therefore,  must  be  considered  as 
personal  property.  It  appears  from  the  afl&davits  that  the 
testator  died  at  Birmingham,  and  that  the  transfer  of  the 
share  to  him  was  registered  in  the  company's,  office  at 
Birmingham.  Upon  the  whole,  therefore,  I  am  inclined  to 
ibink  that  this  property  was  bona  notabiUa  locally  situate 
within  the  diocese  where  the  will  was  proved,  and  that  the 
probate,  consequently,  is  sufficient.  It  seems-  to  me  that 
jdie  executrix  is  entitled  to  have  the  probate  entered  in  the 
company's  book ;  and  if  there  is  any  doubt  as  to  the  efiect 
of  the  probate^  and  whether  she  can  insist  upon  having  her 
name  registered  .as  the  proprietor  of  the  share,  the  com- 
pany may  raise  that  question  upon  their  return  to  the  writ. 

Baylet,  J.~I  alto  think  that  the  probate  ought  to.be    . 

.  («f)  8  East,  913.    See  Bex  v.  Rex  v.  Coleridge,! Chit. Eep. 588, 

'Bishop  of  Chester,  1  T.  R.  396 ;  592 ;  Rex  v.  Clear,  7  D. &  R.  393, 

Rex  V.  Bristol    Dock  Company,  4  B.  &  C.  899,  3  D.  &  R.  M.  C. 

Selv.  N.  P.rth  ed.  1069,  1080;  438;  Com.  Dig.  Mandamus  D. 
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1838.        registered  by  the  company.  The  present  role  may  perhaps 

!^!r^^^      ftsk  too  much  in  claiming  to  have  the  name  of  the  executrix 

9.  registered  as  the  proprietor  of  the  share ;  but  still  the  man" 

^Ca^^a"*    diwiiw  ought  to  go,  because  the  will  at  all  events  should  be 

CoMPANT.     registered.    The  company  may  make  a  return  to  the  writ, 

by  which  the  other  question  may  be  more  properly  raised. 

The  other  judges  concurred. 

Rule  absolute. 


The  Kiifo  V.  Sir  George  Chetwymo,  Bart* 

^    .        VO  warranto  information  for   usurping   the  office  of 

Sv^^sel^ly  ">"'««««  ^  the  Borough  of  StaflFord.  Plea,  that  on  the 
of  a  select  6th  March,  1820,  the  mayor,  the  major  part  of  the  alder- 
porationrwl^  ™^»  ^"^  ^^^  major  part  of  the  capital  burgesses  of  the  said 

out  notice  of    borough,  being  then  and  there  the  major  part  of  the  com- 

the  parpose  of  .  .  . 

the  assembly    mon  council  of  the  Said  borough,  for  the  time  bemg,  dul^ 

being  previ-  assembled  and  met  together,  as  such  common  council, 
ously  given.  ... 

Therefore,     within  the   said  borough,  for  the  purpose  of  electing, 

wmwOoia^^  swearing,  and  admitting  a  burgess  of  the  said  borough,  and 

mation  de-       being  so  assembled  and  met  together,  and  so  beifig  the 

ed,  that  he  was  major  part,  Scc.,  it  then  and  there  seemed  fit  and  conve^ 

elected  by  the  „;^i,t  ^  them  to  elect,  swear,  and  admit,  and  they  did  elect, 

major  part  of 

the  common     swear,  and  admit  the  said  defendant  to  be  a  burgess,  into 

^mbled^a     the  office  of  a  bargess  of  the  said  borough,  &c.     Replica- 
replication        tion,  that  notice  of  the  purpose  for  which  the  supposed 
nodc^of  ^e     c^ss^mhly  or  meeting  of  the  common  council  was  to  be 
purpose  for       held,  was  not,  at  any  time  before  the  said  assembly  or 
sembly  was  to  meeting  was  held,  given  to  the  then  aldermen  and  capital 
^  *Jf!f  ^      burgesses  of  the  borough,  or  any  or  either  of  them ;  and 
was  held  bad '  the  said  assembly  or  meeting  was  held  without  any  notice 
on  demurrer,    laying  been  given  -that  the  same  was  to  be  held  for  the 
purpose  of  electing  a  burgess  or  burgesses.     Rejoinder, 
that  the  said  assembly  or  meeting  was  held  at  the  instance 
of  the  then  mayor  of  the  said  borough,  for  the  purpose  of 


Chetwtkp; 
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electing  a  burgess,  theretofore,  to  wit,  on  the  £4th  Decem- 
ber, 1818,  at  the  then  office  of  the  then  mayor  of  the  said     tT'^v^ 
borough,  at  eleven  o'clock  in  the  morning ;  and  that  before    ^     v, 
the  holding  of  the  said  assembly,  &c.  notice  thereof  was 
given  to  the  then  aldermen  and  capital  burgesses  of  and 
within  the  borough,  in  manner  therein  set  out,  (describing 
the  written  notice,  and  the  twice  tolling  of  St.  Mary's 
church^bell  21  times,)  being  then  and  there  the  usual  and 
cttstoaary  manner  of  giving  notice  to  the  aldermen  and  ca- 
.  pital  bucgesses,  of  the  hoUing  of  a  common  council  for  the 
purpose  :of  electing  burgesses,  and  being  then  and  there 
well  known  to  them  to  be  such  customary  manner  of  giving 
notice,  &c.     Surrejoinder,  that  the  manner  of  giving  notice 
el  the  holding  of  the  common  council  in  the  rejoinder  men-* 
tioned,  hath  been  and  is  the  usual,  and  customary,  and 
universali  and  only  manner  of  giving  notice  to  the  alder- 
men and  capital  burgesses  of  and  within  the  said  borough, 
of  the  holding  of  a  common  council,  for  whatever  purpose 
the  same  hath  been,  or  is,  summoned  or  held,  or  whatever 
business  hath  been  to  be,  or  hath  been  transacted  or  done 
thereat;  and  that  for  50  years  last  past,  such  notice  of  the 
holding  of  the  common  council  hath  been  given  to   the 
aldermen  an4  capital  burgesses,  for  whatever  purpose  the 
said  common  council  hath  been  summoned  or  held,  and 
whatever  business  hath  been  to  be,  or  hath  been  transacted 
or  done  thereat ;  and  that  there  hath  not  been,  an4  is  not, 
any  usual  or  customary  manner  of  giving  notice  of  the 
holding  of  a  common  council  for  the  election  of  burgesses, 
different  or  distinct  from  the  said  manner  of  giving  notice 
of  the  holding  of  the  same,  for  whatever  purpose  the  same 
hath  been  summoned  or  held,  or  whatever  business  hath 
been  to  be,  or  hath  been  transacted  or  done  thereat.     De- 
murrer, and  joinder  (ei). 

(c)  The  pleadingi  were  exceed*  intended  to  be  insisted  upon  in 

ingly  Tolnminous  and  diffuse,  but  the  aigument  of  the  demurrer,  as 

the  portion  of  them  above  set  out  stated  in  the  margins  of  the  paper* 

is  aR  that  regards  the  single  poiat  books  were  these  ;-*- 

decided  in  the  case.    Thepoials  On  die  part  of  the  rdatoiy  that 
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1898.      >  '  The  Qa86  was  argaed  ia  Michaelmas 'Term,  18e6yiby 
"^^-^-^      R,  Batfh/  for  the  defendant,  and  Campbell  for  the  relator. 
^^     ^   .The  only  cases; cited  were  Rex  v.  Theodorick  (a)»  and  Rex 
'  CHETWTifD.  ;.v.  Hughes  (6).    Judgment  was  now  delivered  by 


Lord  Tenterden,  C.  J. — This  •  was  a  proceeding  by 
information  in  the  nature  of  a  quo  warranioi  to  try  by  what 
right  the  defendant  held  a  cer^in  office  in  the  borough  of 
•Stafford;  and  it  is  sufficient  for  the  present  purpose  to  state 
,that  the  plea  set  forth  an  election  of  the  defendant  by  an 
assembly*  of  the  mayor  and  common  council  of  tfaa^bo- 
rough,  whom  the  plea  stated. to  have  been  duly  assembled 
for  the  purpose  of  ebctiog.  The  replication  alleged*  that 
no  notice  was  given  of  this  assembly>  or  of  the  purpose  for 


*dre  somjoinder  is  tofficisnt^  as  it 
.shews  that  proper  notice  was'  aot 
,given  of  the  meeting  ac  which  the 
defendant  was .  elected — that  the 
rejoinder  is  bad,  for  not  traversing^* 
or  confessiBg  and  avoiding,  the  re- 
plication. On  the  pare  of  the  de- 
fendant, that  the  surrejoinder  is 
had,  inasmuch  as  the  rejoinder, 
though  no  previous  notice  is  re* 
quired  by  any  prescription  <  or 
4:harter^  states  that  a  previous  no- 
tice was  in  fact  given,  describing 
it,  and  stating  that  it  was  then  the 
tisttal  and  customary  manner  of 
giving  noticie  of  the  holding^of  the 
common  council  for  the  purpose 
of  electing  a  hni^ess,  and  well 
known  to  the  aldermen  and  capital 
buigiesses  to  be  such  usual  and 
customary  manner  of  giving  no- 
tice ;  ^et  the  surrejoinder,  without 
denjring  it  to  be  the  usual  and  cus- 
tomary maaaev  of  giving  notice 
for  this  purpose,  states  that  this 
manner  of  giving  notice  is  the 
usual,  and  customary,  and  univer- 
sal, and  only  .manner  of  giving  no- 


tiee  of  the  holding  of  a  common 
council,  for  whatever  pnipose  it  is 
held,  or  whatever  business  has 
been  to  be  transacted  thereat; 
and  that  there  is  not  any  usual  or 
customary  maimer  of  giving  notice 
of  the  holding  of  a  common  coui»- 
dl  for  the  purpose  of  electing  a 
bui^ss,  different  or  disjtinct  from 
-the  said  manner  of  giving  notice  of 
the  holding  of  a  common  council, 
for  whatever  purpose  the  said  com- 
mon council  has  been  held;  whereas 
the  question  upon  the  rejoinder  is, 
whether  the  manner  of  giving  na> 
tice,  at  the  tisoie  the  notice  was 
given,  and  the  common  council 
held  for  electing  the  defendant, 
«^as  thiD  usual  manner,  and  whe- 
ther the  notice  given  was  the  usual 
notice  for  holding  a  common  coun- 
cil for  the  purpose  of  electing  a 
bui^ess ;  and  not  whether  nodces 
liie  it  were  given  for  hokling  a 
common  council  for  other  purposes. 

(a)  (Thetford)  8  East,  543. 

(6)  6  D.  &  R.  443,  4  B.  &  C. 
868,  3  D. & R.  M.  C.li50. 
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'which  it  was  about  to  assemble.    That  is  the  substance  of 
the  replication.     That  has  led  to  a  rejoinder,  and  a  surre-     TheKiHo 
joinder,  and  then  comes  a  demurrer.    Now  the  proper  way  v- 

of  raising' the  question  intended  to  have  been  raised  by  the 
replication  would  have  been  to  deny  that  the  assembly  was 
duly  assembled.  Thait  would  have  brought  the  question  be- 
fore a  jury.  Air  the  facts  necessary  to  a  due  consideration 
and  decision  of  that  question  might  then  have  been  re- 
ceived in  evidence,  and  might,  if  necessary,  have  been  put 
vpon  the  record  in  the  shape  of  a  special  verdict:  and  that 
is  the  form  that  would  have  been  adopted  some  few  years 
ago ;  such  a  replication  as  this  would  not  then  have  been 
resorted  to»  The  object  of  this  replication  was  to  bring  the 
-question  of  law  immediately  before  the  Court,  without 
resorting  to  the  expense  of  a  trial  at  all ;-  and .  that  is  a 
legitimate  object  where  it  can  be  legitimately  obtained : 
where  it  cannot,  it  leads  only  to  perplexity.  Now  the 
replication  that  no  notice  of  the  purpose  for  which  this 
meeting  was  to  be  held  was  given,  assumes,  as  a  proposi- 
tion of  law,  that  there  cannot  be  a  due  assembly  of  a  select 
definite  body  of  a  corporation,  as  this  is,  for  the  purposes 
of  an  election,  unless  notice  be  given  of  the  purpose  of  the 
intended  meeting.  The  replication  assumes  that  as  a  pro- 
position of  law.  If  that  proposition  is  not  universal,  the 
replication  is  bad.  If  there  may  be  a  good  elective  assem- 
bly, without  notice  of  the  purpose,  under  some  circum- 
stances, and  may  not  under  others,  the  replication  has  not 
done  enough.  We  are  all  of  opinion  that  it  is  not  a  gene- 
ral proposition  of  law,  that  there  may  not  be  a  good  elec- 
tive assembly  of  a  select  body  of  a  corporation,  although  no 
notice  of  the  purpose  of  the  meeting  may  have  been  previ- 
ously given.  The  case  relied  upon  in  argument  in  support 
of  that  proposition  was  Rex  v.  Hughes  (a).  But  the  two 
cases  are  very  distinguishable.  It  appears  to  me  impossible  . 
to  say,  that  there  may  not  be,  under  some  circumstances^,  a 
valid  elective  assembly,  by  a  select  part  of  a  corporation,  ^ 

<a)a  D.  &It44S;  4  B.&C.  966;  3  D8cR:Mi€.  350. 
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without  previous  notice  beiug  given  of  tbe.  oiyect.   Suppose 
.ji^^]^^     every  member  were  present,  and  they  all  agreed  that  thif 
«•  would  proceed  to  an  election,  and  they  did  proceed;  it 

would  be  exceedingly  hard  for  us  to  say  that  it  would  not 
be  a  good  election  (a)*  Suppose  a  long  and  uninterrupted 
U98ge  to  have  been  alleged,  and  that  usage  to  have  been 
without  question  or  dispute,  that,  after  due  warning  tl 
every  member  of  the  common  council  to  attend  a  meetiof, 
it  was  UBual  to  proceed  to  an  election,  although  the  speml 
purpose  of  the  meeting  had  not  been  preyicMsly  intimated  ; 
it  would  be  very  difficult,  in  pronouncing  an  opiqionj  at 
least,  to  say  that  an  election  so  made  would  not  be  goofdl. 
Now  if  there  Duty  be  any  case  in  which  tlpere  may  be  a 
good  election,  without  notice  of  the  purpose  being  pre- 
viously giveuj  this  replication  is  not  a  good  one*  We  are 
all  of  that  opinion ;  and  therefore  the  judgment  in  this 
case,  on  that  part  of  the  pleadings  at  le^st,  most  be  for  the 
defendant. 

Judgment  for  the  defendant.- 

(«)  **  When  the^otice  U  regu-  otberwiae  it  is  if  moy  one  membsr 

lady  given,  a  majority  have  power  of  the  corporation  dissents,  he  has 

to  do  any  corporate  act;  bat  if  the  an  absolute  negative  :*  per  Lord 

whole  assembly  meet  by  accident,  HonAvicfte,  C.J.  in  Rex  ▼,  Kynm" 

they  may  proceed  on  business,  pro-  tOHf  Selw.  ^.  P.  7tfa  ed.  1 158 ;  and 

vided  they  are  utunitnoiu^   bnt  see  jkw^,  649  (a). 


The  Kino  v.  Robert  Davibs. 
Any  buigess 

is  a  competent  Jjf  ]^,|  |^|^  j{^  ScorleU  obtained  a  rule  calliMT  on  the 
relator  m  quo  ,        .      ^ 

warrmuo  defendant,  to  shew  cause  why  an  mCoraiationf  m  the  nature 
nercisingi^^  of  u  guo ioamuitOf  should  not  be  eihibited  against  him  to 
office  of  town-  shew  by  what  authority  he  claimed  to  be  eomnkm  clerk  oi 
die  right^oSP  praihtmoiary  of  the  citf  or  borough  of  WeUs^  in  the.oouaty 
offic»"fB*^^*'  of  Somerset,  on  two  grounds;  first,  that  there  was  no  due 
select  body. 


notiGe  of  Ihe  meeting  at  vbicb  he  wts'eleeted  16  flurC  dfita^;        19I8. 

and  secondly,  that  there  was  not  a  sufficient  number  at  the     ^\^ 
_        ,  ,         _-,  .        -  ...  .         *■**  K.ISO 

meetmg  to  elect  bim.    This  rule  was  obtained  upon  die     '9. 

affidavit  of  Darnel  BeaununU  Payne,  stating  as  follows :—  ^^^^'^ 
"  That  be  is  one  of  the  burgesses  of  the  city  or  borough  of 
Wells,  in  the  county  of  Somerset;  and  that  by  a  diarter  of 
Queen  EHiab^h,  dated  the  lOtii  day  of  July,  in  the  3 1st 
year  of  her  rei^»  her  said  majesty  did,  amongst  other 
things*  grant  that  the  burgesses  of  the  said  city  or  borough 
ot  Wells,  and  their  successors  for  ever  thereafter,  might 
and  shoidd  be  one  body  corporate  and  politic  in  deed,  fret 
and  name,  by  the  name  of  the*  mayor,  masters  and  burgesses 
of  the  city  or  borough  of  Wells,  in  the  county  of  Somerset; 
and  further,  that  for  ever  thereafter  there  might  and  should 
be  in  the  city  or  borough  aforesaid  one  mayor  and  twenty* 
three  of  the  most  discreet  and  honest  bm^sses  of  the  city 
or  borough  aforesaid,  who  should  be  called  the  common 
council  of  the  city  or  borough  aforesaid,  with  power  to 
make  byc'^laws;  and  that  for  ever  thereafter  there  should 
be  in  the  city  or  borough  aforesaid  one  mayor  and  seven 
masters  in  number  only,  out  of  the  bui^esses  of  the  city  or 
borough  aforesaid,  being  of  the  common  council  of  the 
mme  city  or  borough,  in  form  thereafter  specified  to  be 
chosen  and  appointed ;  and  that  for  ever  thereafter  there 
might  and  should  be  in  the  city  or  borough  aforesaid  six- 
teen other  men  of  the  better  and  more  honest  burgesses  of 
the  city  or  borough  aforesaid,  by  the  same  mayor,  recorder 
and  masters,  or  the  greater  part  of  the  same,  to  be  elected, 
who«  tagetherwith  the  aforesaid  mayor  and  seven  masters  of 
the  city  or  borough  aforesaid,  should  fill  up  the  number  of 
twenty-four  chief  burgesses  or  councillors  of  the  same  city 
or  borough,  and  sheidd  be,  and  should  be  reputed  and 
teamed  the  chief  burgesses  and  councillors  of^the  same  city 
or  borough,  and  which  twenty-fo«r  chief  burgesses  or  cottn<> 
cillors  should  make,  and  should  be  for  ever  in  all  future 
times  for  ever,  and  should  be  called,  the  common  council  of 


The  Kino 

V. 
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18^8.  the^cityor  borough  aforesaid,  for  all  things,  matters^  causes 
and.  business  touching  or  concerning  the  borough  aforesaid/ 
and  the  good  rule,  state  and  government  of  the  same;  and 
Davies.  ihat  every  of  the  aforesaid  twenty-four  chief  burgesses^  not 
being  in  the  ofiice  of  mayor  of  the  city  or  borough  afore- 
said, should  and  might  be,  from  time  to  time,  assisting  add 
aiding  the  mayor  of  the  same  city  or  borough,  for  the  time 
being,  in  all  causes  and  matters,  touching  or  concerning  the 
eame.  city  or  borough :  and  her  said  majesty  did  thereby 
further  grant,  thnt.  there  should  be  in  the  city  or  borough 
aforesaid  one  honest  and  discreet  man  inform  thereafter 
expressed  to  be.  elected  and  nominated,  ^ho  should  te,  bnd 
should,  be  named  the  common  clerk  and  prothonotary  of  the 

.  city:  or  borough  aforesaid,  and  that:  the  common  clerk  so  as 
aforesaid  elected  9nd  nominated,  before  he  be  admitted  lo 

.  execute  that  office,  should  take  a  corporal  oath;  before  the 
mayor  for  the  time  being,  rightfully,  well  and  faithfully  to 
execute  that  office  of  common  derk  of  (he  city  or  borough 
aforesaid  ;.4iird  that  the  may  or ^  masters  and  chief  burgesses 
of  the  same  city  or  borough  for  the  time  beings  or  the  greater 
part  of  them,  might  and  should  be  able  to  elect j  prefer  and 
if,omittate  one  honest  and  discreet  man,  from  time  to  time,  as 
comtkon  clerk  <m  prothonotary  ofthe^eUy  or  borough  efore^ 
said:  and  that  he,  so  as  aforesaid  elected,  nominated  and 
prieferred.as  common  clerk  or  prothonotary  of  the*  city ^  or 
borough,  aforesaid,  might  and  should  be  aUe  to  have,  enjoy 
and  exercise  the  office  of  common  clerk  of  the  city,  or  bo- 
rough aforesaid,  so  long  as  he  should  well  conduct  himself 
in  the  same.  That  deponent  has  also  been  informed  and 
believes  that  such  charter  was*  accepted,  and  is  now  the 
governing  charter  of  the  said  city  or  borough.  That  he 
hath  been  informed,  and  verily  betieves  the  same  to  be  true, 
tjiat  at  a  meeting,  or  convocation  of  the  mayor,  masters  and 
chief.  burgesMS  of.ihe-said  city,  or  borough,  held  on  the 
^  Clist  day  of  June,  in  the  year  1822,  Robert  Davies,  Gent, 
(the  defendant)  was  e]^ctpd .  to '  be  the  conunon  clerk,  or 
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proUionotaiy  of  the  sakl  city  or  borough,  in  the  roout  of 
Geojfge  Bi^s  JjOX,  then  dead,  and  that  he  has  ever  since 
held  and  exercised, and  now  holds  and  exercises,  that  office; 
that  he  has  been  informed  and  verily  believes  that  at  such 
meeting  or  convocation,  held  as  aforesaid,  and  at  which  the 
said  Robert  DavUs  was  so  elected  to  hb  said  office,  ther^ 
were  present  of  thes^d  mayor,  masters  and  chief  burgesses; 
olily  the  mayor,  six  •  masters,  and  six  chief  bui^esses  (a% 
who  were  or  claimed  to  be  chief  burgesses;  that  he  is 
informed  and  believes  that  the  notice  or  summons  calling 
such  meeting  or  convocation  did  not  apprize  the  masters 
and  capital  burgesses  that  a  common  clerk  or  prothonotary 
was  to  be  eled^  or  proposed^  or  what  was  the  biAineas  td 
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(a)  Where  the  major  and  alder- 
men for  the  timb  being,  of  the 
greater  part  of  them,  are  «fiipow-  * 
ered  by  charter  to  chnse  or  name 
four  of  the  burgesses  or  inhabit- 
ants, "  out  of  which  four,  so  to  be 
named  and  cfaoseo,  the  mayor, 
aldermen,^  baiiiff,  pnocipal  bor- 
gessety-and  other  burgesses  and 
inhabitants  of  the  borough  for  the 
time  being  (they  being  also  for 
that  purpose  upon  the  same  day 
congregated  or  assembled  toge- 
ther), or  the  greater  part  of  them, 
as  should  be  so  congregated  and 
assembled,  might  have  power  and 
antfaority,  by  the  greater  part  of 
the  voices  of  them  so  assembled 
together,  to  chuse  and  make  one 
to  be  the  mayor  •/'  it  was  held,  that 
the' election  of  a  major  by  a  ma.* 
joritj  of  the  whole  elective  body, 
taken  collectively,  was 'invalid,  it 
appearing  that  there  was  not  a. 
majority  of  each  definite  body  of 
principal  bargesscs  pttsent  at  the 
time  of  the  election.  JLexv.Bower, 
2D:&R.  761;  S.C.  1  B.  &  C. 
493.  So  where  a  cfaftrter  of  a  cor- 
poration, consisting'  of  a-  mayor- 


and  twenty-four  capital  burgesses, 
granted  tliat  when  and  so  often 
as  it  aboald  happen  that  any  one 
or  more  of  the  offices  of  these  ca? 
pital  burgesses  should  be  vacant,  it 
should  be  lawful  to  the  othercapital 
burgesses  **Bt  that  same  time  sur- 
viving orremaimog,  or  the  greater 
part  of  the  same,  of  whom  the  may- 
or for  the  time  being  should  be  one, 
to  elect  another  or  others  of  the 
burgesses  of  the  said  borough,  int6 
the  place  or  places  of  the  capital 
burgess  or  burgesses  so  happening^ 
ficc.;"  and  a  burgess  having  been 
elected  to  fill  up  a  vacancy  bjf 
twelve  bargesaes' only,  who  were 
allied  to  be  csfntal  boigeqses  at 
that  time  surviving  and  remaining: 
it  was  held,  that  the  election  was 
void,  it  aot  having  been  made  by 
a  majority  of  the  whole  definite 
body  of  capital  burgesses,  to  which 
body  the  words,  "  or  the  greater 
part  of  the  same,''  were  referable. 
Res  V.  Detonshif^^i  B.  &  C.  609. 
And  see  Res  v.  Wylfyamt,  3  D.  & 
R.  75 ;  S.  P.  Rex  v.  Headley,  ante; 
^45;  S.C.  7B.  &C.496.' 
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IMS*        be  traiuacted  at  siich  meeting  (a);  that  he  is  also  informed 
^'S^    a>Ml  befietea  Aat  the  aaid  £Ut  day  of  June  is  not  a  day  fixed 
9.  by  the  dmrter  fbrtheeleetionof  a  Mmmonderkor  other 

Da  VIM.      officer  of  the  said  cdrporation." 

In  answer  to  the  application  an  affidavit  was  mbde  by 
the  defendant  and  John  Hoare,  in  which  the  former  stated, 
/<<  that  OB  the  dlst  day  of  June,  I8S8^  this  deponent  was 
elected  and  awom  to  the  office  of  towo-derk  of  said  ci^ 
ar  borough  of  Wells,  in  the  mom  of  GeQf*ge  Bigg^  Lax^ 
deceased,  at  a  comxication  or  meeting  of  the  mayor*  mae» 
ters  and  chief  burgesses  .of  the  city  or  borough,  that  day 
held  at  the  town-hall  or  couacil-houae  in  the  said  city  or  bo- 
rough, and  that  he  hath  from,  that  time  diligently,  £iitfafulfy 
and  honestly,  to  the  best  of  his  skill  and  understanding, 
executed  and  performed  the  duties  of  the  said  office;  that  he 
hath  made  inquiries  of  divers  members  of  the  common  coun- 
cil of  the  said  city  or  borough  as  to  the  purport  or  con- 
tents of  the  notice  which  was  issued  to  convene  the  meeting 
at  which  he  was  so  elected  town-clerk  aa'  aforesaid,  and 
that  he  bath  ascertained  that  Henry  Hope,  "Esq,  the  then 
mayor  of  the  said  city  or  borough,  issued  a  notice  to  the 
several  members  of  the  said  common  council,  residing  within 
the  said  city  or  borough,  requiring  their  attendance  at  the 
lown^halK''  Hoare  stated,  *'  that  in  such  notice  it  was  ex- 
pressed that  the  meeting  was  to  be  held  for  the  purpose  of 
electing  a  town-clerk;  and  that  be  now  is,  and  was  on  the 
said  21st  day  of  June,  1M9,  a  capital  twrgess  or  one  of  the 
aaid  common  council  of  the  said  city  or  borough,  and  that 
he  hath  in  his  possession  a  notice  in  writing,  delivered  to  him 
previously  to  the  said  meeting,  signed  by  the  said  Henry 
Hope,  the  then  mayor,  and  addressed  to  him  said  Jofta 
Hoare,  which  is  in  the  words  i>r  to  the  offset  following ;  that 
is  to  say—    . 

(a)  TbU  oljaodon  was  afieiw  Kor  r.  Jb^wui^  Sehr.  N.  P.  Ttfa 

walds  absodooed*   Ab  to  the  sufi-  ed.  1158,  enU,  583,  (a);  Bex  v. 

fictency  of  notice  of  a  meetiog  for  Bill  (Momnoath),  6  D.  &  R.  593; 

the  purpose  of  an  electioo,  see  jReir  4  B.  &  C.  4A6 ;  Rex  ▼.  Cketwyni 

V.  Mas  (Salt*!^),  5  'fiurr.  MSl;  (Stiifiinii),«if^,'5S4. 
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•  Wells  City.  im. 


^To 

'  You  are  requested  to  attend  a  meeting  of  the  cor-     '^^  ^'*® 
poration  on  Friday  the  21st  d^r  of  Jane,  1822,  at  12  o'clock      Ha^iss. 
in  the  forenoon,  for  the  election  of  a  town-clerL 

'HatryHope,  Mayor/" 
Theo  die  defendant  stated,  '*  that  he  has  aeen  the  said  Henfy 
Bape,  ¥iho  infionned  deponent  that  from  his  memory  he 
was  unable  to  state  tibe  cootents  of  the  notice  by  him  issued 
forcoB^eimig  dbe  said,  meeting;  whereupon. this  deponent 
pKNfawed  tO'eaU  Hemy  Hope  the  said  original  notice,  and 
die  said  Henry  Hope  stated  to  this  deponent  that  he  had  no 
doubt  but  that. he  had  issued  similar  notices  to  the  other 
members  of  the  common  council,  of  the  like  tendency  and 
effect,  and  that  he  has  requested,  but  is  unable  to  prevail 
on,  the  said.  Hemy  Hope  to  verify  such  statement  by  aflUa- 
rit  to  be  exhibited  in  this  honourable  Court;  and  that  this 
deponent  believes  the  reason  of  the  said  Henry  Hope  for 
declining  to.  da  so  is  because  be  is  opposed  to  this  depo* 
nent,  and  because  the  said  Dmniel  BeaummU  Payne  is  the 
copartner  ami  biother-in-law  of  the  said  Henry  Hope;  and 
that  he  vwSy  believes  that  the  said  JD.  JB«  Payne  made  the 
said  application  to  this  honourable  Court  by  and  with  the 
pririty  and  concurrence  of  the  said  Henry  Hope:  and  that 
by  the  charter  of  her  late  majesty  Queen  ElixtAetk,  men- 
tioned  or  referred  to  in  the  affidavit  of  said  D.  B.  Payne^ 
the  right  of  electing,  nominating  or  cbusing  a  town-clerk  of 
the  said  city  or  borough  is  in  the  mayor,  masters  and  chief 
burgesses,  being  of  the  common  tonmoilf  and  that  neither  by 
the  said  charter,  nor  by  any  usage  or  custom  of  the  said 
city  or  borough,  hdw  Of*  hath  amy  of  the  burgei$e$  of  the 
9md  dtyor  borough^  noi  Mf^g  of  the. common  eouncU,  any 
right  whatever  to  interfere  in  the  choice  or  election,  of  such 
<^ficer:  and  to  the. best  of  his  knowledge  the  town^leriL  of 
the  said  city  or  borough  is  solely  a  ministerial  officer,  and 
subservient  to  the  order,  nlle  and.  governance  of  the  niayor, 
masters  and  capital  burgesses,  being  of  the  common  CQuncil 
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181W.  of  the  Baid  city  or  borough,  but  not  to  the  other  borgesses 
of  the  said  city  or  borough ;  and  that  to  the  beat  of  hb 
iy^  knowledge  and  belief,  and  so  far  as  he  has  beenenaUod 
Qavi£s.  j^qjjj  experience  in  the  ^aid  office  or  otherwise  to  discover, 
there  are  no  judiddi  acts  or  rights  of  any  kind  soef)er  at" 
tached  t&the  said  office  of  iownrckrk  of  the  said  dty  or  bo- 
rough, whereby  or:  by  reason  whereof  such  burgesses,  or  the 
inhabitants,  resiants,  householders,  of  the  said  city  or  borough, 
can  or  may  be  affected  or  ivgured*  or  their  rights  or  interests 
prgudked ;  and  that  .the  said  D.  B.  Payne  is  not  a  member 
of  the  conmion  council  of  the  said,  city  or  borough,  and  that 
he  is  not  a  resident  householder  or  inhabitant  of  the  said  city 
or  borough,  and,  to  the  best  of  this  deponent's  knowledge  or 
belief,  cannot  be  affected  or  prejudiced  by  any  acts  of  this 
deponent  in  his  said  office ;  and  that  the  said  D.  B.  Payne 
was  elected  and  admitted  a  burgess,  ex  gratid,  by  the 'said 
mayor,  masters  and  chief  burgesses  of  the  said  city  or  bo« 
rough,  and  had  no: inchoate  right  whatever  to  that  office; 
and  that  at  the  last  election  for  members  to  serve  in  parlia* 
ment  for  the  said  city  or  borough  of  Wells,  this  deponent 
and  the  said  D*  B.  Payne  supported  different  candidates, 
and  this  deponent  verily  believes  that  for  that  cause  the  said 
D:  B.  Payne  hath  made  his  application  to  this  Court/'  * 

Scarlett,  A.  G.  and  R.  Scarlett,  abandoned,  the  first 
ground  of  ol:gection.     Upon  the  second  ground, 

TaurUon  now  shewed  cause.  Though  at  the  meeting  at 
which  the  defendant  was  elected,  a  majority  of  the  whole 
body  was  present  assembled,  yet  as  only  six  chief  burgesses 
vrere  present;  it  must  be  admitted  (a)  that'  the  election 
would  have  been  void  if  the  person  who  makes  this  appli- 
cation had  been^  a  competent  relator.  But'  Mr.  Payne; 
who  makes  this  application,  is  merely  a  common  burgess. 
Now,  it  iff  expressly  sworn,  that  no  function  is  executed 
by  the  town-clerkr  in  which  the  burgesses  at « large  are 

ioteveated*. 

(a)  Ante,  541,  note  (a). 


Datibi. 
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Lord  TsNTBBDBN,  C.  J. — ^Although  the  burgesses  at  16S8. 

hrge  may  have  no  share  in  the  elecUoo  of  the  town-clerk,  j,    ^ 

tts-iM>on  as  he  is  chosen,  he  is  a  ministerial  officer,  in  whom  _  «. 
all  the  burgesses  have  an  interest. 

Rule  absolute  (a). 

(a)  A  stranger  to  the  corpora-  Selw.  N.  P.  7th  ed.  \H7;Rex  t. 

tion,  if  subject  to  its  local  jurisdic-  Hodge  (Penryn,  1819),  2  B.  &  A. 

tion,  ma^  be  a  relator.    Rex  v.  Si.  344,  n.;   Rex  v.   Htadley,  (De- 

JUbi(Wooltoii-Bassetly£.T.  1812),  viws,)  mit,  346, 7  B.  &  C.  496. 


The  KiNov.  The  Mayob,  Aldermen  and  Bubgesses  of 
the  Borough  of  Doncaster. 

XHIS  was  a  rule  calling  upon  the  Mayor^  Aldermen,  and  An  attorney  is 

chief  Burgesses  of  the  Borough  of  Doncaster,  to .  shew  ^^p  \^  hj,  q/^. 

cause  why  a  writ  of  mandamus  should  not  issue,  directed  ^^^  <^^®r^  ^^ 

1  1.         ,  1*1  »     *     apprentice,  so 

to  them,  commanding  them  to  admit  and  swear  one  Buck--  astoeutitletbe 

land  into  the  place  and  office  of  a  freeman  or  ffee  burgess  l^^^Y  ^  ^r^ 
^  **        freedom  of  a 

of  that  borough.  Corporation 

The  affidavit  upon  which  the  rule  was  obtained  atated,,"?^))^^''^^ 
that  Mr.  Buckland  had  been  articled  clerk,  «r  apprmtiee^  freeman,  being 
to  a  freeman  of  the  borough,  who  was  an  attorney,  for  the. 
space  of  seven  years,  and  had  duly  served  him  all  that  time ; 
that  his  airticles  had  been  duly  enrolled,  according  to  the. 
statute,  and  had  also  been  enrolled  with  the  Corporation, 
in  obedience  to  a  bye-law ;  that  at  the  expiration  of  the 
term  he  applied  to  be  admitted  a  freeman,  by  reason  of  this 
apprenticeship ;  that  the  Corporation  took  time  for  con-, 
sideration,  and  ultimately  refused  to  admit  him,  assigning 
as  the  ground  of  their  refusal,  that  he  had  not  served  an 
apprenticeship  to  any  trade ;   that  the   Corporation  had 
admitted  a  person  to. be  s(  freenuw  who  bad  s^ved  9fk 
apprenticeship  to  an  architect,  and  that  there  was  no  bye** 
larw  of  the  Corporation  prohibiting  the  adiliission  of  any' 
person  coming  within  ^he  description  of  Mr.  Buckland* 
VOL.  I.  Mr  N 


XI»tKil^ 
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3888.  The  aflSfkml>iin.8in^ei?.Mto>tiheimil§  .9€9t^A>  tl|9lt^tbe 

usage  and  custom  of  the  borough,  such  persons  only  were 
'  ^.  adoMtMl  (fisfifum.  4rix<  ivif  tuei  of  .applenliotsbjp  AS'tiad-Mfved 

^wcAraS .  •®'*'*'  yeMs As  }uppHsiwS'l0  b^^mw  wbafvef »i(i»[^ft; j^rtit 
there  was  no  iabti||)M:0«Lf  «(^fdi  oi  M^faltari^)  M^if^  b^P 
admitted  by  reason  of  his  service  under  articles  of  clerk- 
ship, nor  of  any  application  fcM*  the  adittM^ion  -<rf  %^iii  a 
petNsnf  (thaA;th6r^iwere  many  instances  on  record  of  refusal 
to  admit  persons  who  applied  for  admission  by  reason  of 
^their  apprenticeship,  on  the  ground  that  they  had  not  served 
^  appjTfiQ^ce^i,  ipjfraders ;  that  in  thet  insl^nc^,  mepti^necj,  i/n 
Mr.  BucklantTs  alBSdavit,  the  mast^  was  a  builder  as  well 
as  an  architect,  and  his  apprentice  was  admitted  expre^dy 
onjhe  ground  that  a  builder  came  properly  wMifn'tniA- 
.   ,  nomination  of  a  pei'sbh  exercising  a  (^dde  i  dhd  tbiit  h&4fi^ 

borough  there  were  various  guflds,  orHfratfenrflSis  oP'tAc 
several  traders,  but  none  of  attorneys,  add' ho^^  to'Whibti 
they  could  properly  belong.  '    •        '  "i  ••    ■'• 

*.  .  L-    •     •..  «■  ...    ■       -r-,'!:. 

TindaU  S.  G.,  Parker  and  Tattmri,  shewed  eiitife.*''lt& 
clear  upon  these  affidavits  that  there  is  no  grdtiHd  AMr'this 
a^plicatidii.  In  the  absence  of  any  instanc^e  of 'thi^'kdlfi^ 
sion  of  an  attorney'^  clerk,  it  is  impossible  to  say  tb'it'  fa^ 
apprenticeship,  as '  It  is  calted,  to  an  attorney,  is 'Ma'^^reii- 
ticesfaip  td  a  pebon  exercising'  a  trade,  'thtb  ton^titutiK^ 
of 'the  corporation  shews  that  such  an  apprenticeshit^'wMi^ 
not  contemplated,  for  there  is  no  guild  or^MtefttS^'tif 
attorneys.  An  attorney  is  not  a  trader,  ^klfer  itr  tbe  Hglil 
or  ordinary  acceptation  of  the  word^  for  he  is  not  liable  to 
the  bankrupt  Taws  (a). 

The  Covet  baviog  i^^titpatfij.a.stxjwg  opipMHi  that  ^ 
motion' could  not  be  auppdrted)''     '  *   '     ' "  • 

(a)  Sacb  attot:iMj9^  honrsvidr^cs  •HanMK>Qd!Bfi9iiit>Dig«41fti'pl.l<S)} 
deait%illiiKH»eyib dbe joint^^apfih  aMNnQnitiaNi  ^pMoiris  m\M%*^ 
city  lof  fica vtner»  \  and  •  banken,  tla^i  or  fwofeasioai oF  at^scriranQry 
Mig^t|)eaMdebBQk«1iptaastnooaj^  jeceiivan|^jdCKerrrmenb:ttK)iie;B.«flr 
6criveiiM»;  (sc«  the  casM  tivMann.  ciMai  ^pMiflhtif  4nitt  (or,  bastiodj^r 
N.  P.  Dig.  2d  ed.  49,  pi.  4,  5,  6, 7^  y  fi  Geo.  4,  c.  16,  sect.  2. 


nihAMr  'PE^Ui  viir  aks  izgeo.  iv. 
i  SdMitf,  A;  O.,  (NMitii;'did  n«tiM«M  theid 


<  Lord'  TnNtMBBK;  €»  J.  It  isqiiile'impofldUetaitoy 
^bt  «li>kl(brti«y  18  «  trader/ oi*  hiatrtideGl  deckraii'apiMeii- 
.    iTbc  <ithcir.Ji*dlci80caticui-xe4-..; .  .,    {.    .,..,  ......^ 
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The'KiNd'V.  "Tfce  JtJsTicks  of  the  West  Rt0m«^  ot 

'    ■  "  '  '    YoKKsmHE.' 

XHI^  yWi  8, rule  c^Hmg  upon  the , defendants  to  sbeyf 
q8fi««  wl^  f^.writ  pf  a^anda^u^  should  not  issue,  directed  to 
tJieiii,  coqvi¥^i)<l^%  them  ^o  enter  continuances  ^o  the  nexjt 
Gev^r^l  Quarter.  Sessions  for  the  said  riding,  and  to  hear 
an  appeal  against  the  confirmation  of  an  prder  pf  cert^j^ 
trustees,  under  an  act  of  parliament  of  the  6  Geo.  4,  c.  S  {a), 
fonthe  At^pping  up  of  a  certain  public  J^hway»  ,  i 
..  iTba  f^davit  upon  wbicb  the  rule  w^s  obtained  stated^ 
d;Mt,.^ui9  .nptice  pf  appeal  bad  been  given,  but  that  the 
.Cpurtof  Quarter  Sessions  refused  to  beajr  the  appeal,  upon 
^G,  fffpw^^  that  the  notice  was  insufficient^  iq  not  stating 
that  ,ihe  app^nt  was  a  party  aggri^v^d  by  the  order; 
inasipucb  86  by. the  act  iq  question  the  i^ppeal  was  given  to 
.partiea  **  aggrifvtdp,  upon  giving  a  potice  iu  writing  of  such 
•ppieali  d^ly  cngo^d/!  &€.. 


Where  a 
statute  gives  a 
right  of  appeal 
against  acta 
done  in  pur- 
suance tnereof 
to  *' parties 
aggrieved'*  by 
such  acts,  the 
notice  of  ap- 
peal must 
state  that  the 
appellant  is 
a  party  ag- 
grieved by  the 
act  of  which 
he  complains. 


Tindal,  S.  G.  and  Alderson  shewed  cause. 


They  con- 


(a)  A  local  and  personal  act,      certain   place  called  Tong  Lane 
eMitled"'«M'dfet'ro^'HMUf(gfiato'>''£W<l',  in  ^t  I^rdshit^  oi^  Kbeity  of 


maintaining  a  turnpike  road  itoijki- 
the  tnmpike  road  called  Weiling- 
.t6a  britf($eT6id;^afiK^  ^(Smmldf 
Leedf^  ia  cb»(W^st  EidiagrofUhe 
ODDDTf  Dfr  Yoityto'tha  ton^pte 
nwd -leatfng 'from •iWttbsfisU  to 


rXofg^iii  lbs  parilh lof  Bfrsi»l,.in 
the  said  riding,  with  several  branch 
fvadS'tfaereifoai;''  and  td  which 
-tiuF  poopevs  «tf  the  siatutSs^'S  -Gto. 
4>naUSi6 ;  i*  G«A  4y  c^«5)  andS 
-6nof4f  cj;id9^'.tiR  -mmt  gmswi 
tumtufke  8iU/ar0  eatendoii;  - 


"''  -'  ''  '■•*•  ^^^'  An«  " 


$19^  /     CA8SS  /IN  TKE  K I  VrG>  vBiBN^Hf     r  >  < 

1898i  .      tended  that  the  notioevof  «pp^«il  |i|i^«la^ly.tMu)|»aD(ip;«lied 
'ObXjI^     upon  Me^^ v. ^.XA^  Jmtim  qf^  .Em*. j(a)> >.a9i «ia  putb«ftty 

tb^tilheiCMe  mfelHied  to  is  in  ppint<;  but  it  19  au^mitted  that 
Ike  dD«ii#oa  )U9£r#:  9rfiv^4  ^(  oMght  to  be  rec^p^idArec^.a^.  U 
Ui^s,dfH»^ ftf»lQfftot,anly .w^«<5ewvyi:bMt  <?rt9«W*?d  tp,pr^ 
duQ^mUeh  mifi^^bji?^  «^pd  i^copvenieiice,  Tbo,aet.<>f  pftfli^- 
nie^t  din^  i>ndA^btle41y  ff^e  the  j*ig^  of  ,a{^pef|l  tp.parti^ 
Qggtkived^  bul  it^  by  00  wiewi^  ferfl^^a  frp«i,tb.^tr,th^t,ith«i 
party '^I^^ealing  must  ^t^tfi  ii>'bi»-aOiticeQf  ^ppfK^  that  h@  ,i» 
aggrievedi  The  v^  faot  of  hU  $|)j>eaUi]^.is  a  declffratj^ 
tbat  heiMMisidera  himself  aggrieved;  and  V  u^p^o  th^  hearing 
-  of  theappealj  be  proves  bimsQlf  to  have  been  a^ric^ved^  tbat 
i»  .quite  aufficieat  9  becauae,  unless  he.  adduces  that  .propf^ 
ha  must  fail  in  his  appeal,  and  be  burdened, WAth  the  co^fs^ 
Many  aots  of  parliament,  which  give  a  right  of  appealj 
require  specifically  that  the  notice  of  appeal  sballiCODtailk 
the  allegation  that  the  appellant  is  a  party  aggrieved  by  the 
act  of  which  be  complains.  Many  other  acts  of  parliament 
contain  no  such  requisition,  nor  does. the  one  in  question; 
and  the  inference  arising  from'  this  variation  is  very  strong* 
namely,  that  where  the  allegfltion  is  hot  specified  in  the  act, 
it  was  not  the  intention  of  the  legislature  to  require  it. 

Lord  Tenter©bw,^C;  J. .  The  case  of  Rex  v.  The 

. .  ,      Jsifii^icfipfEs^T^  ^s  precisely  in  point  with  the  present    If, 

^     '  _  .  )^DWQVQr>  t;he  decision  in  tl^at  case  vvas  wfoi^g,  it  o^gbt  not 

•    to.  be  persevered  in.    As  the  point  l^as.  been  again  pressed 

\    .i   upou  us^.w.^  will  take  time  to.reqoiisider  it.  ,^ 

-  • .  ..'I 

:^'  •    '\      ''.'■■:    .  .  1     .t     J     .:•  '    .  ■  \ 

'      (a)  7  D,  &  R.  658;  5  B.  &  C  ^e  authority  of  $5  Gep.  3,  c.  68, 
..•'""         43 1 ;  3  D.  &  R.  M.  C.  483 ;  where      1. 1^/  must  state  that  the  appellant 
\.\'        itwarfh^ldtfaittftiK>tibe6f  apf^eal  '  ls'^tf^€flr^(^ 

.  bj^tuiiafaabitwtof  atpanib  astilut     atiing  the^iangdiigeinf  t^fl^thiapii 
an  order  for  atopfnog  up  an  on*     peal  clause,  or  the  party  will  ha*6 
'    '       necessary  public  ibotwayj^  imdet"     ttolbcnrifantfititatrAf; 
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.  hffta  T«KT«BO»N,  C  X,  id  the  fbllowij^g  effetii    >VH«    i^^Enitf 
have  reconsidered  the  point  raised  in  the'fioriaer  enBei^f  ^ 

12ex  V.  r^e  Justices  of  Essejc,  md  in  the  present  case;  and  Wsst ftr]>ii9«» 
upon  the  best  cdilsideration  Wtf  have  been  nbto'td  lijipl/  to.  efMoMBsatM 
it  we  ar^  utmnhnousljf  of  opidibtf  thatnhe^4ed^dii^ihiHh(^ 
fbrtner  case  was  rigbt/and  ought  not  tb'  b^  4(iii^el^^f%iiedi'  'If 
the  questi6U  hsd  b^en  nowaghMed  fot  the  first  tkn^,  UMi 
shocdd  have  come  to  thii  same  determivatiotw  'Wa'llfitih 
that  where  a  adktute  gives  a  righl  of  appeal-  againtit'aelif 
done  in  pursuance  of  that  atattite,  to  ipatii^.  niggrieved ^\iy 
sach  acts,  the.  notice  of  appeal  must  Mate  that  the.  person 
appedtibg  is  a  party  aggrieved  by  the  aet  of  which  he  cootf- 
plains.  The  a{)^^al  in  this  ease  is  given  to  parties  ifggri^Ved; 
and  as  the  appellant  has>  not  faitated  in  his  notice  thnt  heis  a 
F^^ty  aggrieved,  we  are  of  opinion  that  the  notice  is  »bad'. 
The  consequence  is  that  the  sessions  did  right  in  dismissing 
the' appeal,  and  that  this  rule  for  a  mandamus  to  them  to 
fbhear  it  nmst  be  discharged. 

Rule  discliarged  (tf), 
(a)  SMHerv.  Coo^4»iS0'^aa  •  .  .  :/* 


Maltby  and  another.  Assignees  of  Ellill,  a  Bankrupt, 
^    ^t^*C  ABSTAINS  and  others*    i/l    ....   j 

This  vWfa  acoS^f*^^  p'^^°^*  ^'J'^rtu^^^ 

as  assignees  of  the  estate  of  John  Eltilt,  a  bankrupt/ to  for  which  C. 
recovei-  the  sum  6f  "1,86l?:!Si.lO^;  beihg' tlic  afleged  sur-*^^^^ 
plus  of  the  proceeds  df  certain  iecurfties  pkced"by  Ae  deed  to  which 
bankrtipt,  'SlUll,  before  his  bankruptcy,  in  the  hands  of  parties,  die- 


Kensington  &  Co.  bankers,  beyond  their  claim  ;  and  which  chai^ges  B.  and 
surplus  has  been  received  by  the  defendants,  .in  their  cha-  his  remedies 
racter  of  assignees  of  Kensingt^  &  Co»,  who*  becai^e  J^h^reseriaT 
banfctupts  intbe  year  I81£.  The  ^edaration  oonsisted  tionis  not  de- 
feated bj  a  sti- 
polauon  that  the. bills  (b^U  he  delivejied  up,. it  am)eanug  that^such  sttpttiation  wa» 
intended  to  be  so  modified  as  to  give  to  A,  tne  benefit  of  such  reservation. 


m 


Cinliiiita. 


Aiiney  db-unts,'*  'coutit'  m  ■Met'e\ii.-Htia"fi  'totoW'dpM'iiii 
tfEcbdnt Wtefll  -•rhe'(f«rf"cn'dJrtits'i)lfeid«d'Mi'i'  ^Wertf i^tf^,' 
with  a  notice  of  set-off.  At  the  trial  beMi'A^tt^^.'J. 
af'the  Lonildti'sittbigs' tefdtie  'M^Hayiiia^"t£hii,'>]l^^,  a 
vefdict:  was  fAtlad  fortb^  j^ldMifik;  dahlitge)f'^;d6Y?.98.  10^ 
subject  to  tlife  bpiVlioli'df'  th*'Cdurt'tipoh''tHi''ftai<«*ttg 


case 


On  the  4th  September,  l8()d;  ^  tommfssrioti  of  b^tlkrupt 

issued  against  John  EtlUt,\M'  of 'Lbn&otf,'lkfASi  AW^etiaiit; 

^lio  was  duly  found  iind  declared' 'a' i^dci^/'^iKi^^lhli 

plaintiffs' are  assignees  of  his  estate  atid  ^bty  liMMr'ilMt 

commission:  and  on  the  ^S'd  5dly;  191^2; 'aeoihtiUs^tf^f 

bankrupt  issued  against  Kensington  and  Co.,  of  L(D^<ldtf» 

bankers,  who  were  dnly  found  iinA  dkfb^ed'^faMiHf^tJi^Dd 

the  defendants  are  assignees  of  theii*  iittii^'^M' ^S^^idik 

under 'that  commissioh.  •!    » 't  ny  Kirynou 

'Milt,  prior  and  up  to  ihe  period  of  liis  barikhipfcyrkJ^ 

a  banking  account  with  Kensington  &  Co.,  whd  wetc^id  tUfe 

habit  of  making  advaAcei  of  money  to  hifai/by  t^ay  6F^t^ 

count/and  otherwise.'   As  a  general  collsitenir  d^orie^to 

Kensington  and  Co.  for  any  debt  ivfaich  niig'W  %et6rki'Wie 

from  Eilill  to  them',  either  in  respect  of  tfan^fitctftyiM  b^t^^dW 

them,  or  in  redpect  of  any  bills  bearing  bid  nah?^,  6t  ^MM 

they  might  by  any  other  means  become  the  holders,  Aiill 

from  tinie  to  lime  paid  'to  them  vaiions  bills  of  exehiii^; 

and  alsoi  by  indentures  of  leasd  and  releii^e^  diit^d'26tftknd 

2'^th'June,  1  ^€19^  and  macle  bktWeeh'EiHliir  the  bne  pili4, 

.and'JfiCe/wi/ig/o/i  and  Co,  df  MhM^  p^tt,' EWUt^MJ^iA 

certain  property  befotifein^  ib^Uid'^^'^r^fk^M^ta^'^i^k 

the  dee^s  containing  all  propef'pdWi/ft  bl*  iale;"^* '      '    '    '^ 

'"At  the 'time  bf  'JSr/ff/fd  bariMptiy^ftefe  wa6 'tfbJriA 

^klance'  due  from  him  to  Kensiiigioii' icHo.  to  \hli'\iA&6lid 

'of  iJ,574r.  15.,  ahci  &t  that  tllfae,  ftfesldc^  "the  prdjiehy  idnf- 

,veyed'by\he  deeds  of  26tti  ahd'S7th  Jiinfe' te(»;«l*rdlteW. 

irig  bills  of  exchange,  ivhicK'  had  b^en  depoiff^^d'^MHi^W^ 

by  Eilill,  as  a  general  collateral  s6ciit«y,  i^ciWiiifctt  iH^ir 

hands;  namely,  ten  bills,  drawn  by  Eilill  upon^  and  accepted 


?e*P9a<«^fect«f^:..^  f.    ^      •    ;       -  .  ,...  V    .  .,   ,  .   C^WMW 

9fi^.fri^"^fltWW  VP«¥«^ft<^ej^n?)?8.fft  ojore  tbfn,^6p,00f)/. 
for  accommodation.    Easterby  and  Co.  had  negotiated  these 

9j;,%Qa^^  Igjj^flet^^aiye.the  holders  of  18,200/.  of  these 
]^^s,fy(^ic^4|ti^j(,.b^fQrQ,tbe^  b^okrMpt^y  of  ^llUl^  deposited 
]i^b  it^r*  bMw^  J^ensmgtQH  fx^  Co,,  as  collateral  securi- 
ti^9i%^t:)^r,:q>Yi>  nol^  of  ibfind  di9CouDted  by  Kensington 

.fHWl^Cpi    "t  .    .   •)  :,...-    <  i  .     ^: 

U  AU;.^i^»iids|  wUcb  ^mnngion  and  Co.  had  against 
^mU^  Qf«.jfcra)^$4C^oiis|,wit|^  him,  were  satisfied  out.  of  tbQ 
^proceeds  of  the  property  conveyed  by  the  deeds  of  26th 
^fi^AlihJinWn  /I80S>,  which  property  was  sold  in  tb^ty^ar, 
ai^r,  miilf^  bankruptcy,  by  the  plaintiffs^  who  applied  to 
Mjo^sirigtou  md  Co.  for  their  consent  to  sell,  for  6,0001., 
jj^hich. consent  they  gave  on  condition  that  all  the  proceeds 
^h^uldbe.paid  to  them  on  Elliirs  account  >  and  it  was  so 
^fffi^  I,  aud  they  accordingly  received  the  deppsUt  ^d  th^ 
ytoi^C  JfaWy,  afterwards,  on  the  1.6tb  April,  1812,  paid 
to. Kensi^QjM  and  Co.,  out  of  tb^  said  proceeds^  ^fiOOL, 
wbi^liipverpaid  )the  cash  balance  due  to  then)  by  425/.  10s. 
f.,.TJ^  defe^KJkpt?  have  also,  aince  .^be  bankrug^cy  of 
.4^W*l?g^o»  «nfi  Covfh^t  ,i^  ip  \^l%  received  the  balance 
^.iheiWdvprqce^y  ^Pf^j^jhpj^  b?ive  ajsp  received  froiyi  ,the 
JwrJi^jttlW?,  \tU^  WXftCfi^^  by  ifU^w^  a  further  sum  of 
282/.  1«.  \d.  ,\^\i^  ^^^,,SQ. T^C,^iy|ed  by  tlie'defen^^^^ 
4m^^  y{)^Xy^f^j9^dj)^^f)^^f{^^ry  (9  s^tV;^  the  <jash  balance 

*^  J>9jT^f(Wf  ^A^^#.  Vf'^mh  ^^'^ii  h^  *^  defendants 
i»«flVftBlVJ,».«igHt,jtfl^  f^tw^^f^if^^^^  in  respect  <}f  a  de- 


CA£ES  i:S  TH£  KINO  S  BENCH,         • 

Pripr  to  EHiiTs  failure,  Kensingt&n  and  Co«  were-  tht^ 

bankers  of  Aikimon  and  Mount,  and  had  discoaated  Sos 

v,  them  their  notes  of  hand,  receiving  from  them,  by  waj  of 

CAJisTAiRSb    collateral  security,  bills  of  exchange  to  a  very  large  amoaDt^ 

among  which  were  bills  to  the  amount  of  18,200/.!  drawn 

by  Eif^ttrby  and  Co.  upon,  and  accepted  by,  EltiUn 

MJdnson  andt  Mount  failed,  and  at  the  time  of  ElUlt^ 
baakruptcy  K^mtngton  and  Co.  held  the  bills  accepted  by 
him  for  18,200/.  as  a  collateral  security  for  Atkinsan  and 
Mount' ^  account.  .  . 

After  jE/^i//'s  .bankruptcy,  EasUrbv  and  Co.  became  em- 
barrassed in  their  circums^nces,  and  found  it  necessary  to 
make  an  arrangeaaent  with  their  creditors,  among  whop) 
were  Kensington  and  Co.  in  respect  of  the  bills  held  by 
them,  as  before  mentioned. 

The  arrangement  so  made  was  carried  into  e&ct  by  a 
deed,  dated  23d  June,  1811,  to  which  the  plaintiffs  wero. 
parties  as  creditors  of  Easterly  and  Co.,  and  likewise  Kenr. 
sington  and  Co.  and  several  other  persons ;  an  abstract  of 
which  deed  accompanies  this  case  (a). 

Kensington  and  Co.  refused  to  execute  this  deed  upon 
the  application  of  Easter  by  and  Co.  until  they  obtained,  on 
the  £6th  March,  1812,  the  following  letter  from  Ellilts 
assignees  :— ''  We  consent  to  your  executing  the  deed  of 
arrangement  of  Easterby  and  Co,  with  their  creditors,  with- 
out prejudice  to  your  security  on  the  premises  late  belong- 
ing to  ElUll,  at  Bankside  ;" — upon  which  Kensington  and 
Co.  executed  the  deed.  After  the  execution  of  the  deedj 
and  in  pursuance  thereof,  Kensington  and  Co.  gave  Up 
the  bills  accepted  by  EllilU  amounting  to  18,200/.,  with 
various  others  amounting  to  47.288/.  25.  1  J.,  to  Easterby, 
and  Co.,  and  received  from  the  trustees  under  the  deed  a 

*  (d)  This  abstract  is  of  enormous  the  same  transaction,  both  bj  the 
lungth;  and  as  the  deed,  so  far  as  reporter  in  the  statement  of  the 
h'b^vi  upon  this  case,  is  yery  fully  case,  and  by  Lord  Eidon  in  de- 
set  out  in  the  case  of  Er  parte  .livering  jadgraent,  it  is  deemed 
Carktair$  (Jb),  which  arose  out  of  unnecessary  to  repeat  it  here. 
(b)  1  Buck's  Casei  in  Bankruptcy;  560. 
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receipts  and  a  debenture,  stating  that  Kemingtcn  and.  Co.  i^^. 
vfete  faoMers  of  bills  drawn  by  Easierby  and  Ca.  to  the 
amottnt  of  IS^^OO/:,  6n  which  they  had  advanced  money  to 
Tflfrioua  persons,  to  the  amount  of  22,857/.  10s.  lOd.;  and  Cabstaibs. 
that  they  had  given  up  such  bills  and  executed  the  deed  of 
arrangement,  whereupon  this  debenture  was  given  to  them, 
to  secure  payment  of  the  said  sum  of  22,857A  IQs.  lOd.  by 
dividendd^  in  proportion  to  the  sum  of  47,288/.  2s.  Idu  Ibe 
amount  of  the  bills  so  given  up,  until  the  same  should  be 
paid  out  of  the  trust  funds  provided  by  the  deed  of  arrange- 
ment, '  Upon  this  debenture  payments  have  been  made  to 
the  amount  of  4r$.  in  the  pound  upon  the  said  sum  of 
47,288/.  2s.  Id  * 

•  After  the  execution  of  the  deed  of  arrangement,  the  ac- 
counts between  ElliWs  estate  and  Easterby  and  Co.  were 
referred  to  arbitration,  and  an  award  was  made,  stating, 
aotong  other  things,  '*  that  it  likewise  appears  that  ElHll  has 
accepted  for  Easterby  and  Co.  bills  to  the  amount  of 
166,886/.  2s.  Sd.,  not  any  part  whereof  is  included  in  the 
before-mentioned  balance,  and  that  Easierby  and  Co.  must 
either  deliver  up  to  the  assignees  of  Ellill  all  the  said  bills, 
or  account  for  the  same." 

After  this  award,  the  plaintiffs  and  Easterby  and  Co. 
arranged  the  account,  and  upon  that  occasion  the  bills 
drawn  by  Easterby  and  Co.  upon  EUill,  amounting  to 
18,200/.,  were  delivered  up  by  Ea^erby  and  Co.  to  the 
phintiffs,  and  the  account  settled  accordingly;  and  aucb 
bills  have  ever  since  remained  in  the  plaintiffs'  hands. 

The  questidn  for  the  opinion  of  the  Court  is,  whether 
the  plaintiffs  are  entitled*  to  recover  the  said  surplus  of 
1861/.  3s.  \0d.  from  the  defendants.  If  the  Court  shall  be 
of  opinion  that  the  plaintiffs  are  so  entitled,  the  verdict  is 
to  .stand ;  otherwise,  a  nonsuit  is  to  be  entered  (a). 

(a)  The  statement  of  the  point  upon    bills    to    the    amount   of 

intended  to  be  argaed,  as  set  out  18,200/.,  accepted   by  EOiU  for 

in  the  maigin  of  t}ie  paper  books  the  accommodation  of  Etulerhy 

was  this : — **  The  question  arises  and  Co.,  and  which  were  in  the 


SM.  •  CULMBS /I(N' (Btt£  ^IVOtBitawm^ Alii 

iat8^  mF«  f  attKA|lf<9^4ho(pltinli&;^  ^Tiie?x|tldBtflrac^it'JlilibOMo 

^^^"^  i«,£i«i^;wWiVRf0  tbfttegal^penitiim4<>theiaeedfrf<3«mi|i8c^ 

^  nwnt  origiaall^  h  imdidtbondij^  'ita^  ilbatiOpelnilioR>  ibra^* 

C^«A«iBkui^  dfigree.Yiried  bj()tiiefkttBr  of  die  fifith >fta0di»fls>vi<&cf 

ration  ofjthfedte^  add  oftke^aiit»|^K^aMineil9lip;pi9iAiW 
ance  of  it,  all  daims  of  Kensington  and  Co.  upon  Easierby 
and' Go^ wore  ftatuifiod..>  Tjhe^tjeblff^wibre  Mfedmlj^tnttn- 
gniahediTlHilr  idaiflefiurlbe8irf;iMiit(a>fdsp^dtha£  tliepflKeril 
<)^irei)^li<ufi>:i8b!  th«^  )lb«iti'nfiiMiii»di'.flto  rislatei  agoinH 
eitbcfer  lbe;iMkciBiofitterpi^iiiimH9fiofeei^io0idiasd 
<kf lhfthitti;of. 0xelnQgs«  •  It^vould  hewtrQipelj^uiviiiirf&ifi 
tkoM.'wett.not  BDi;.idr  the  bHktod  liDtoi  4fere6n  4Sadt 
caacBUed  % .  the  aeccmnt  iva»  aeltlo^ ;  > tod'  tboflifibi  WKntiddo 
liticiied  OT^r  to  Ae  plaantiffi  asr  a  $aii^factbnrQ£{ao'»iicb(io£ 
tlieir  obiiiii'  One  maiii^  objed.  of  tlia  daed  ««9?to^tifii' 
MtmingtoH: Msii  Qor  te.  prove  in>>re8p^i«lf!tiiifa  bUfai')fiDa| 
la^fiOO/knand*  to..{ro?ida  rfor  tt^e  eitingttitbattdt-^lDf^ctiHd 
ddbti^and  thelegal  <>pef«tiRiiitof  it  waaan;d>3Miite>bdeaBai 
dtiEaskriy  and  Co/sdeto.  Then  <bal>  b^gdlheil^gri) 
op^ysatiMBi  ofi  the  .detd.  itself,  tkeie  is,  aecoiidl;9*fibQiinglm» 
UMsktter.cif  ]i^;plaintiffi  to  Kmsinghm  aiidi.€Di^itd  coaiiKA 
ofv<Tarjr>  thbl<operalioQi  It  states  tbat  tfa63»  consent  toXte*; 
sitfjfan  and  Cow's  executing  the  deed^-withont/pr^edicftitbi 
thsic  .feeiii%L  on  lbs  prenuses  at  Bafikeide^  Bs^t'^didt) 
setorky.'flnijBttfaave'i  beengivee  for  a  piifpoaei'OMiiqiatatrt) 
MRitb  ifae  :iarfaBgemeni  cotatempkted*  tbjr  tUs  'deed.)'iSOhp> 

•  '       .    "i:*i    I         '/•)    .     -Ill'  ■•      •  ,    -f    <-      '     '    .  '  '  '"'l      '  »■  \    1    \ 

tbepmmUfl8.'ItwillbecQ(iten<)ed  and  Co.  Tv:ere  enabled  to  setue 
oU  'tb'e^  i^tt'  '6f''t}iS  'l^laidb'fB/tiiW'  ''ae<k;^'^  lEUttf i  a^glida,W 
t]bs  ^iibtJdSetemVBItf^  AieifKai^  »^lf4atb:biilJ^aa  beSoiiHed  li)m^ 

hayiniL  been  paid,  the  derendants  .  sicnees  cannot  now  claim  to  retain 
cannot  retain  the  surplostb^  nave  the  said  surplus,  in  part  satretaC" 
receiTed ;  wad  that  Kiamngtfm  and      tioo  of  such  bills,  or  otherwise.*' 
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tbeiprasebl.  The-  <|lM8tian  liiere  aroie  faupon^Shuk'^k^ 
oqitaiiceiv  itml  mis  very tdiflbrent  from  >tb6  qkMstion  uoit 
bdbw  tbeCoiuM.  ^At  all*  crrentst^the  do^tHto  tliere  Ipid 
doijniiiwii'Msptct  to'  biHt  of  «iichaitge^4nniliotiby.pos8i^, 
fcilillf  iipply^itlie  kgai  ooov^raliee  o£a  mlieaUdle*    .    . 

'  iifkark^f€o^tA.  At tto'tiiiie  when  the  tteed  w«i«xecAtM^ 
AswJiifMt  tfndCoi  btdliieflieei»'Of  eecuriiig  tltt.piy«Miif. 
dfitfaeif  dsbliin  t)hieilrennvinindfl;<*t44ciMi.it  then  h^ euppoted^- 
«iMrtr%l£>cbu«ing  Ihet  deed  they  inttnded  to-ienrifidt  lb<Me 
mew^^iorliorgivie  vp^y  ktolkteral  •ecnrity^dy'piMafeMteii} 
Snfbly  obt^  >  if  so;  tliet«^fs  no  J-ealidiffarenee  beti¥ee»  their 
Mm  I  w  Mipfeot'  of  the  Jpmceeds  ^of '  the  Baaluid*  «Uile, 
JtaidUbeirclJiiinrfn  Mtpect  of  Xeirii^ft  bill  and  JliHfeV  Ml« 
lihd'i^MstiDB  he»e/io*far  b^  Liwufs  bill  iscoiieenied^  ii 
por)3cidil5rtbfasinil;iqQettion  detexiniMed  by  LordJEtfon  m 
BaAparteiianiaim.  The  propriety  of  that  determSnatioti 
iasotxIafiiMl-^  butit  b  ami tbat jt» qpenttioaidoee  not  cte* 
Ib^ItoiithefiehksiAe  estate,  bift  at  mo^t  tx^  LiwVn  bill 
only^'i  flliere  is^  however,  no  real  grodndfor  that  aigif- 
ihotij)  «The>  only  objeot  of  thedeed^ttd  regarded  iKeniinf^ 
aadXSo^  tma  to  releaBe  tbe  eitate  of  Eaitmi^\Btid  Co.:  the 
b]}ls):iiMe' given  up  solely  with  that  view  ^' and  the  obans 
dC  dheipirties/- in  vespect  of  other  securities,  and  ae  against 
dtiBeBfpMWona^  vfire  ttpresakyivserved  to  them,JOtttA»f>  the 
opeiatioboDf  the  deedi*  Lonik  Eldon,  in  his- judgment' » 
Ex  parte  Carstairs  (a),  takes  precisely  this  view  of  the  case. 
Hi«iq^ysr.^t|ie.inprtffig«^Sr  of  Easterbtf  and Co«'aQd  other 
p)9Mbn6^  b^§  br^ditvia  ^  Easierby  and  Coj;  release"  them 

jj(5i^jr^«V^  Awi  Of /a4,9rf^iff  f;,wh^t^^^^  >vaa,a.mmtake\  or 
aet-l  eanootHslLrlTkeyfiekfise  th(eHl>  dEoaUrZ^  andC^^  of. 
aiva  iFh>b  «tl  tlilfeNh^^  deDftands  ^haN 

ever,  wh^cli  how  are  4ue  arid  owing  fb  iKem  the  said  ere- 

(a)  1  Buck's  Cases  in  Bankruptcy,  560. 
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ditors,  from  the  said  firm  of  Easterly  an  J  Co.  They  do  re* 
lease;  but  not  the  estate  of  ElHll,  or  the  Pulkrs,  of  anci  from 
all  judgments,  bonds,  bills,  notes,  and  other  securities, 
Caestaibs.  made,  given,  or  entered  into,  for  sectoring  the  pa^nieitt  or 
the  said  debts,  &c.  which  they  might  be  entitled  to,  agi&i^t; 
the  firm  of  Ea^erby  and  Co.  or  against  the  PtiUersi  mb^ 
ject,  and  without  prejudice,  nevertheless,  to  the  claims  and' 
demands  of  the  said  creditors  respectively,  under  ^nd^T^y 
virtue  of  the  trusts  and  provisions  hereinbefore  coniainefil' 
Now* this  proviso  certainly  contains  very  gener&I  wo/ds;' 
but  the  question  is,  looking  at  the  creditors^  whose  6bje<ikf 
was  the  payment  of  the  debts  of  Easterly  and  Co.,  ixkil 
looking  at  the!  whole  context  of  the  deed,  whether  the  bills 
that  rdated  to  the  partnership  of  Easterly  and  Co.  were  to 
be  discharged ;  and  whether  these  qualifying  words  woUlil 
not  authorize  the  Court  to  say,  that  if  there  are  other  de-' 
m'ands  not  relating  to  the  partnership,  it  is  not  the  intent 
.  of  the  deed  that  they  should  be  discharged."  His  lordship 
afterwards  (a)  sums  up  the  case  in  these  words  f  The 
first  question  here  is,  are  th^se  bills  of  Slade  in  the  hands 
of  the  Kensingtons  ?  Are  they  bills  for  debts  due  and  owing 
to  them  respectively  from  Easterby  and  Co.  ?  They  are 
uot.  They  are  not  such  bills  as  are  described  in  the  former 
part  of  the  deed.-  As  they  do  not  fall  within  even  the 
description  of  the  bills  that  were  to  be  delivered  up,  doe^* 
not  the  question  come  to  this  i — what  they  have  engaged, 
«  or  have  not  engaged,  to  deliver  up  by  executing  this  instru- 
ment ?  I  am  of  opinion  they  meant  to  discharge  all  debts 
du^  on  account  of  this  partnership.  Have  they,  or  have 
they  not,  by  this  deed/  released  any  bills  of  exchange,  in 
respect  of  any  debts  due,  but  by  Easterly  and  Co.  i  I  thick 
they  have  not.  To  put  it  in  another  way — If  they  did 
mean  to  discharge  any  other  debts,  it  must  be  by  some 
oth^r  means,  and  not  by  any  of  the  clauses  or  provisions  of 
this  deed.  This  deed,  in  my  judgment,  meant  to  dischai^e 
the  debts  of  Easterby  and  Co.  in  reference  to  the  mining 
(a)  1  Buck,  699. 


Maltitt 


HILA&Y  TERM,  VIIJ  AND  JX  GEO.  IV-  557 

concef  n,  h  proceeds  upon  calculatioiu  that  there  would  1828. 
be  8Mfficie«t  to  pay  every  body  who  had  any  demands  on 
the  mining  ^oncern«  because  the  creditprs  seem  to  me  to  "^'^v! 
h^vfi  bad  the  caution  to  say^ — should  you  mean  any  thing  Caestairi. 
111910  than  to  dischaige  the  debts  of  the  mining  concent 
we  beg  to  bate  a  reservation  against  names  which  are  other 
Qfpes  than  those  of  S^aUerby  and  Co.,  as  acceptors,  in  our 
P^8i^99iQ/i«  And  then  the  question  ia,  was  tt  not  co^pe«- 
tent  for  then^  to  make  that  bargain,  and  for  the  other  party 
to  accept  it?  My  opinion  is,  that  it  was  competent  for  the 
parties  to  make  the  bargain  they  have  entered  into,  and 
thereforcv  I  can  see  nothing  to  prevent  tjl^e  assignees  of  jthe 
E^^^nfflU>ns,'boox  takipg  the  benefit  of  those  acceptances  of 
Sla^"  Those  observations,  ^nd  the  general  principles 
^Jjf<fn  which  they  are  founded,  are  expressly  applicable  tp 
thf  l^r^ent  ca§e^  both  as  respects  Lewis's  acceptance,  and 
the  [conveyance  of  the  Bankside  estate;  and  must  decide 
the  present  question  in  favour  of  the  defendants.  The 
copftcuction  there  put  upon  the  deed  is  the  v^ry  construc- 
tion ^hich  ^he  plaintiffs  themselves  have  put  upon  it,  for 
the^  have  pai^  Remington  and  Co.  money  on  account  of 
the  veij  demand,  which  they  now  contend  was.  released  by 
the  deed.  By  that  act  they  gave  judgmen.t  against  them* 
seMfCf  upoA  thi^  question,  and  they  are  estopped  from 
using  the  only  arguments  upon  which  they  could  possibly 
rejbr, 

,f.  Pollock,  in  reply.  The  argument  last  urged,  with 
respect  to,thfe  payment  on  acqpiint  made  by  the  plaintiffs 
to  Ken^tfgtpn  .and  Co.,  has.  no  weight;,  because  that  was 
a, cpnd^tional.  payment  only,  subjept  to  the  question  of  the 
qperatioo  qi  the  deed,. and  the,  extent  of  that  operation. 
Looking:  at  the  deed  altpgetherj  it  seems  clear  that  the 
intention  of  all  parties  was»  to  extinguish  the  debt  from 
Easterby  an^  Co.  to  ^ensingtpn  add  Co.,  and  that  the  deed 
was  effectiial  to  accomplish  that  p{^ect.  One  of  the  jclause$ 
of  the  deedi  as  pointed  out  by- Lord  JSldon  in  his  judgment 
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C^^vmm    |«i4ta^,JKj>jiifaom?   Br  tfaotMr^nrirM^ 

4t^9  !df  cfbfeb  aMtl:iQ«l.iMitoci9lHp^:tebiUkf|lf^^ 
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...  :,  Ti  o  ^^'j      ...'»'.  I  -.   .'*  ••  ♦?   -•>;  ,  *    '  'Jforfj 

Uting^  tbcT  fdcte  «if  the  ai«ey  tlnis  tiroc^eaeda  Thik'^qiiififi^MK 
fcr  bur  opmibn  wa^,  ^tl^ether  tiMf  (Miidffii  Wcire'^Kti^liMbf^ 
ite<mi<  the  smphir  oAdfiW.  d^  tOA  froM^Clie  tfe^MllliiS 
Tii0  pltuftiffi'  daim  to  teo^fver  li  itend«4i  uj^  dl9«if)P 
pMcd  aftct  of  Ike  lle«d'  Df^  awiiigeMM  dltectW^.lMh  tfftP 
pajfuMt^lthe debta^of  £iiMPlyv^iid C^^'  tri4>^4ilfri^)AA 
Etmb^imuiOi  Co.  refosMl  to  execate'fhat  A^(»ii4tfPdf)fi!^ 
iM^iTed  flpom  fbe  phialfiEa  a  i^ifMti  a«4unkli^r  Aftf^t^  Wf 
dom|^tbey*8ho«klwit  prejudice  A^r  securily  ontRd^KM^ 
miaca  JaMy  MoHgiiig  to  the  bankrupt  JBNSMT,  M  Bwlliiife^.^ 
The^gin^ftppart  of  tke  money  now  oltilii«d  by^fbft  f Mfiv 
tiffa  infelba^  pnadiiee  of  tbat  iecnrity .  It  mt»tismtsM4§^ 
<m  tkmk  part»;lfaat  thia  aiawrance  was  iaiefided  only  Pof  f^it^ 
to  the  xbim  ^on  Hieae  pvanaaea  aa  a  tecttrity  for  <he  cas^ 
babnce'dne  to  Kemmgton  and  CSo;  fr^m^  EUillr  but  ^ 
tfaiok  it>ia  iopduibk  <OTiMlef«iiifd  ir^  t^is  Hairow  vifrw;^ 
beoadso  die  dmllnaitiQl%tfa«  4lgbft«^'t*6dnMtion  PAtti  &t^ 
retetion  lo  ffaaftt^ii'  if.^allbrM^^'dft  ^wa^tten  '^llit#* 
deed  ahalli  lwfe>  Ae  eflGedf  Whkiti  fk  ^MMifftf inoW'«oif«M^ 
fojv  J£flwyqgtaniaiid>CkuiAiid<itbe>dilf«ad^  ^Mi^tef^iSM* 
tbeaa^  MiyifaaBBa  gaewdqisoil  td  <MfpUM(«hftVtiifef4fe««'' 
l^ndfiliHledL  Stil^4£ftlul'bertb^1le^u0p^filHM  ^lli^ 
dfod^  vet-aaaContt  faofr.  bm,  «Q3bdiM*'ito'^Ve  ibil  €^M' 
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tUito^flnt&qdk}  is^anrteriiii  ^  amtider  ^vhatf  ike'  mMlAoA      ^^^ 
liib  flii^lbqeetUHf^^taB^iMfoh0  tbe  dSBoMDfl  of  H^  446ii    ^^^^^^^ 

wftfita^^d  taMeptod  ^  Bim,  and  whidi  hik^-bMn  4«poi 
«iftd:»«ii^rteiiK'  6j^  MAttm  a«t  llfMlfify  -as  Aeciiri^'  r«r 

thos^  bilU  agaioQt  the  estate  of  EUUl  under  his  commis- 
sion. They  were  also  the  legal  proprietors  of  the  lease 
ef  tbe  premises  at  Baiiluidr#  which  had  been  aome^d 
iQt  Afim  -by.'  XiHtt,  -  witfi  a  power  0f  .aab;  and  they  wire 
lid)itss»|Oj(«prtabi.bitts  of  enhaBgaacoeplnl  by  Skuki 
midhof  .i^e.nbiU  ^  'ta^vmtffs  accepted  by  Ltmkk  •  The 
BfinbMdd^preiiiftta'had  been  coMeyed,  and  the  bBIa  06 
€«Qbpii«9  kf4'  bMAi  deposited,  by  JSUill,  at  •  nscinJly 
iMMft  lKl)]^»%*Ac  ^9Mlb  balance  that  mii^  be  due  bem 
.KM^4^b«a,«la(l  for  the  paymwt.of  any  bilb  of  eadnHiBq 
Vmiiigf to*«il9Ae  of  mJcdnU  Kgnmgiim  and  Go.  migfat  by 
aiy  pt^imftjiw.  bncowe  tbe  hoMen.  Tbe  bils  to  tbn^ 
anpfiHl)  <  of  \BfiOOl.  were  of  dus  descriptias.  The  Banti. 
si4Q^>|Hiam8e0  and  the  bilk  accepted  by  Slmk  and  Xan^: 
wiimei  flawed  IP  ibe  hands  of  Ktmington  and  Co.  jta  a  aecirily  I 
bntM4M9:iiel  appear  of  what  precise  vabie  tbosciaeenfilibs 
my^Mi  bo.  If  the  value  of  die. wholes  abo? e  the  -ainoani  ef 
BUiiTs  ^sjk  balanca*  be  .taken  at  5fiOU.  or  6,i000<^*et. 
whicbM  wiU  pfobaMy  be  Jiot  iinder*4rated/that  wianld  bMt^ 
them.enlMedto  proifeit<Hi:theijaarion9e0t<and>s|nctaat.vliwj 
for  MfiOQl,^  19,90^ .  M  Mis|,.fibttrefnn^  faave-bnen 
deferable  rte.  dmse  wbQ>fa«diilie  toanigisimar  of  BBOfM 
affiiiiBf»,a^.eaintea0i^  a*  htSiAinda^  io  ieliem  hb.esbetf 
ffff>9i  .th^pio<4  99  itblMa  ibBl%{iiutd  Ibis  jufficiendy  aoooliBie  ^ 
fcvc,.the  d^ircimaittfeited  by  tb^ipbun^A  tbatJ^enati^ften.* 
an4rQo.AeiiMq»ei«$eitbdjdbddfJriqne0^  ByniefatinBi 
iV^Wr  renHjl/K^WiteAiM  ghic  .apt  a*i  did*  Jafact.  tB^^eicpr 
the  bills  for  18,000/.    The.  e<|^te.  was  thereby  absolutely 
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1898.        relieved  from  that  proofs  and  Kfpnng^f^  fiiffi^fii  ^VA^A^ 
Jj^J^      chance  of  the  produce  of  the  estate  ^l^f^/^gfil^' 
^^  under  the  deed,  in  the  place  qf  l^ejr,  fjf^^ifBJh^^^ 

Caiuvaibs.    under  Elliirs  cooiinissicHi, .  The  bijls^.  ^.,t]^  r/HP9ptfl9' 
18,000/.  ha^  been  accepted  by  ElliUfyf  \\inmfV^^IK^ 
t|on  of  Easierby,md  Co.   There  were  vp^ip^^s^flompjpcutfiA 
dealing/s  between  those  parties,  apd,  wi}^..tjie;  49flAt-^* 
made,  it  was  unknown  in, whose  favour  tbe )i;a|9Pf;Q«)|K9i4i 
be  ultimately  found  to  be.    The.  deed  cpn^ainvs  ^Pff^WPf 
for  paying  to  the  assignees  of  ElliU  a  divf(|e^fl,9fi^  o^.  ik^ 
first  portion  of  the  fund,  .on  the  mo^eynth^^  .^atflbfia 
actually  received  by  Kensington  and  Co.,  and  tl^  Qtbc^ 
persons  therein  named,  out  of  the  estate  of  ElM^fJfp4{f'^ 
provision  for  a  payment  to  be  made  out  of  the.8.eppp4fff 
collateral  fund  of  18,600/.  of  the  balance  that  might  u)^ 
-mately  be  found  due  ta  EllilVs  estate.     The)  deed  /a  4f 
itself  of  very  unusual  length,  and  v.ery  t^ultifariqius^^  T^^f^ 
is  an  abstract  of  it  sufficient  for  the  purposes  .of  .this,  cai|ife 
in  Mr.  Buck*s  report  of  the  ci^se.  Ex,* parte-,  Cjff'st^%^ 
before  my  Lord  Eldpn  (a),  and  I  do  not  think  it  n^p,e»n^rg 
to  repeat' the  detail  of  its  provisions.     It  is  cUar  ithat  t^ 
great  and  primary  object  was  the  payment  of  the-dellj^tf  ^ 
Ilasterby  and  Co., and  the  relieving  them  from  the  pressure  of 
the  creditors.      It  is  not  clear  that  the  execution  of  ^this 
instrument  referred  to  any  claim  which  did  not  furnish- » 
direct  charge  against  them.     There  were  many  bills  of  ex«« 
change  outstanding,  which  did  furnish  such  a  chai|[e  against 
them',  and  also  against  some  other  persons,  and  Messrifc 
Putter,  who  had  put  their  names  to  bills  which'  had  been 
sent  abroad  for  the  debts,  or  on  account  of  East^by  and  Co». 
These  two  gentlemen,  Messrs.  Puller,  were  to  take  a  part 
in  the  whole  arrangement,  both  in  the  sale  and  the  purchase; 
and  accordingly  their  names  are  inentioned  in|the  clause  of 
release  by  the  creditors  of  Easlerbywid  Co-^alth^ugl}  neither 
jftkinson  and  Mount,  nor  the  estate  of  Ellill,  aoe  mentioned 
in  that  clause.  They  are  mentioned  in  some  of  the  recitals^ 
(a)  i  B<ick,  560. 
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btilMI  id  that  ckute ;  and*  as  it  was  said  by  Lord  Eldonf        lasa^ 
jn  whose  judgiMDt  we  entirely  concur,  it  wfll  not  be  found, 
on  an  atlantive  perusal  of  the  deed,  that  any  bills  of  ex- 
dittqp  are  stated  as  intended  to  be  given  up,  except  those    CAanAias. 
whidi  constituted  the  debts  due  and  owing  by  Eoiterby 
and  Co.,  of  which  description  were  the  bills  for  18,000/. 
Nothing  is  said  of  any  bills  of  the  description  of  those 
accepted  by  Slade  and  Lewis.    There  is  nothing  express  to 
prevent  the  holders  of  such  bills  from  availing  themselves  of 
them,  although  by  so  doing  a  remote  and  circuitous  charge 
might  eventually  arise  against  Easterby  8c  Co.    Slade*s  bills 
were  the  subject  of  the  case  before  Lord  Eldon.    They 
are  not  distinguishable  from  Lewis's  bill,  mentioned  iii  the 
present  case ;  and  his  lordship's  judgment  is,  therefore,  a 
direct  authority  in  favour  of  the  defendants  as  to  that  part  of 
the  case.    In  principle,  also,  it  is  an  authority  in  their 
favour  on  the  other  parts  of  the  case ;  for  if  the  collateral 
security  of  a  bill  of  exchange  was  not  lost  by  the  operation 
of  the  deed,  and  by  the  giving  up  of  other  bills,  for  the  pay- 
ment of  which  it  was  a  security,  neither  would  this  other 
security  be  lost  by  the  operation  of  the  deed.    There  can 
be  no  difference  in  principle  between  the  one  and  the  odier. 
It  may  not  be  unreasonable  to  presume  that  many  of  the 
creditors  of  Easterby  and  Co.,  who  were  willing  to  give  up 
bills  of  exchange,  and  to  release  them,  if  they  were  allowed 
to  retain  their  collateral  securities,  would  have  refused  to 
do  so  if  they  had  not  been  allowed  to  retain  such  securities. 
Any  attempt  to  deal  with  such  securities  would  probably 
have  been  found  impracticable,  and  would  have  defeated 
the  whole  scheme  of  arrangement,  which  the  parties  most 
probably  were  sanguine  enough  to  think  likely  to  provide  m 
fund  sufficient  in  the  end  to  meet  all  demands,  present  and 
contingent.    The  assignees  of  Ellill  may  well  be  supposed 
to  have  been  content  with  the  chance  of  reimbursement  of 
such  sum  as  Kensington  and  Co.  might  obtain,  by  reason  of 
their  collateral  securities,  out  of  the  secondary  fund,  on  the 
final  settlement  of  the  accounts  between  them  and  Easterby 
and  Co. ;  and  to  have  preferred  an  arrangement  which  left  m 
VOL.  I.  o  o 


1888.        the  banda  M  KmtiiitgtM  and  Co.ttocolltfteiibtediKtlcs 

<^^^^^      only,  to  the  then  exisUng  state  of 'things  Mrfaic*  gaiethedi 

^l^^      not  mlf  thove  <!olkiteraI  securitie*,  iMit  al9o  the  right  ^ 

CAE«Ti^4«.    probTanddi^^dend  for  a  further  8oin.   Fdr  th^ae^reMons  ¥h 

are  of  opbion'thal  the  plaintiffs  are  hot  entifledte  red6?er, 

and^  thevefor^;  that  judgment  of  nonsuit  most  ht  entered. 


(41)  In  gtneml,  m  creditor  who 
by  any  contract  yrhich  can  .b^  en- 
forced against  him  (Mann.  N.  P. 
!Digesty  AmtmptU,  pi.  1;  Surety , 
pi.  1 ;  Variance^  pL  42^  at  law  or 
in  equity,  gives  time  to  hia  debtor, 
discharges  the  surety;  for  if,  pot- 
withstanding  such  contract,  it  were 
competent  to  the  creditor  to  sue 
the  suitety,  the  latter  wouUL  im- 
mediatdy  have  his  remedy  over 
against  the  debtor;  this  would  be  in 


Judgment  of  nonsuit  (a). 

fraud  eftheeontiactof  fofbesmcs^ 

which  the  creditor  w;onld  the^by 
indirectly  defeat;  but  where  the 
debtor  assents  to  the  reservation  of 
the  right  to  resort  to  fte  surety,  fa6 
Qsnnot  complaiB:  he  has  not  ob* 
tained  an  absolute  dia^hacg^  fbr 
which  he  never  contracted.  And 
see  BouUhee  t. ShtlhMy  18 Ves.  %\\ 
hank  of  Ib^kndt.  ¥.  BdntfMy  5 
Dow,  234. 


After  iude- 
ment  oy  do- 
fault  and  writ 
of  inquiry  ex- 
ecuted, tne 
defendant 
cannot  enter  a 
suggestion  un- 
der the  Mid- 
dlesex County 
Court  Act,  93 
Geo.  9,  c.  SS, 
to  deprive  the 
plaintiff  of 
costs. 


Strutton  V,  Whitwell. 

XHE  plaintiff  had  brought  an  action  of  assumpsit  against 
the  defendant,  in  which  the  latter  bad  suffered  juc|giiie«t  to 
go  by  default,  and  upon  the  execution  of  the  writ  of 
inquiry  the  jury  assiessed  the  damages  under  forty  ebiUings. 

Hill  moved  for  a  rule  nisi  for  entering  a  suggestion  on 
the  roll  pursuant  to  the  Middlesex  County  Court  Act, 
tS  Geo.  2,  c.  S3,  s.  19  {b),  to  deprive  the  plaintiff  of  costs* 
It  has  undoubtedly  been  held  in  one  case  of  Harris  ▼. 
Lloyd  (c),  that  the  defendant  is  not  entitled  to  the  benefit 


(6)  \¥hich  enacts  that  in  any 
actions  of  debt  or  assumpsit  brought 
in  any  of  the  superior  courts  against 
a  defendant  residing  in  Middlesex, 
and  liable  to  be  sued  in  the  coutity 
courts,  where  the  jury  upon  the 
trial  of  suck  catue  shall  find  da- 
for  the  plaintiff  under  forty 


shillings,  unless  the  judge  shall 
certify,  &c.,  no  costs  shall  be' 
awarded  to  the  plaintiff,  &c. 

(c)  4  M.  £t  S.  171.  It  should 
seem  that  if  this  act,  like  the  Lon^ 
don  Court  of  Requests  Act,  S9  & 
40  Geo.  3,  c.  104,  s.  19,  contained 
the  additional  words,  or  othtrtnte. 


HIX^ART^iXEllMy  VJII  lAiTD  .IX  GEO.  IV.  '668 

'atrikim)96t  mStBt  jud^jmeiit  bf  default;  MMl^wrk  of  inljui^y,        f^^ 

'buijoaij  wfeop^ilMSfre  ka^  beeni  a  trial ;  but  it  i«  subinittecl     ^^v^</ 

Mlifll'  Ihe  jrioial  i  is ;  dilserving  of  flirthet '  considttatiw.  .  In    ^'^^^^ 

Aini0jrfi^2iiU(aV)twBaicieoMledtbatA^^  W«t¥#toi. 

.•fvib9qm0lS)iA0t>i2d  <7«#»2»  c»47i  couMtDDt  bt  .i%a4«d4o 

aiLaidioo  btonght  tn  afsupefior  courti  bul)  tb»^Uii«  rpr^per 

mode  for  the  defendant  to  avail  himself  of  it,  was  by  enter* 

ing  a  suggestion  on  the  record,  after  verdict,  or  the  execution 

of  a  writ  ofinqmr^.    Now  the  words  of  that  act  are/''  that 

if  in  any  action,  8cc.  for  recovery  of  any  debt  sued  against  any 

person  (within  the  jurisdiction)  in  any  of  the  king^s  courts^ 

ScCi^  U  shall  appear  to  the  judge  or  judges  of  the  court  where 

such  action  shall  be  sued,  that  the  debt  to  be  retofvered  by  tbe 

plaintiff  does  not  amount  to  forty  shillings,  and  the  defendant 

^l dfdnproue  by  ui^dent  testimony t'  that  he  is  liable  to 

thejumlictioa.af  the  inferior  courts  the  plaintiff  sbril  pay 

costs  to  the  defendant;*  words  which  seem  as  strobgly  to 

allude  to  a  verdict  after  trial  as  the  words,  where  the  jury 

upon  the  trial  of  such  cause  shall  find,  8cc.  in  the  Middlesex 

County  Court  Act ;  neither  of  them  being  followed  by  the 

qualifying  words,  or  .oMeru;ise,  upon  which  the  distinction 

has  in  some  cases  been  held  to  turn  (i).    The  two  cases 

appear  somewhat  at  variance,  and  therefore  the  ^^tlok 

seems  to  require  further  consideration; 

Lord  Tentebden,  C.J. — I  think  we  ought  to  act  upcffH 
the  authority  of  the  case  of  Harris  v.  Lloyd  (c\  and  grant  no 
rvile,  in  this  case.    It  was  there  decided  by  this  Court,^  thal< 

itwontd  eitend  toavetdict  ona     inquiry,  tbe  defendant  maycbiM    ,    .  j 

wfic  <^ inquiry^  'nuUftctprQvidesi.    i>to.court-aiidi»Qve' KKiSt^.piXH        ' 
that  if  any  action  be  ogpam^nc^d,     cee^pgp  on  pqjment  of  the  dar  '     ' 

out  of  that  court  for  any  debt  not  ,  mages  without  costs.  Dunster  v. 
exceeding  5/.,  against  an;  fenMo^  1%,  &  £s3|,  839;  and  se^'Cpm- 
(withhi  the  jurisdiction,)  l^e  plaint:  fortft.  v..  IjfpPCQGk,  ante  33Ji,  ,a2S9 
tiSshidl9o^i3frwtm<^aver4kt  n^  and  cases  them  coUecied.  ... 
ffir  him,  or  o^A^rviie,  be  endtled  to  (a)  3  H«  Bi.  351,  . 
costs;  upon  which  it  has  been  held,  (b)  Anie,  669,  note  (&). 
that  afterjudgment  by  default,  and  (c)  4  JM.  &  S,  171.  And  see 
damages  assessed  upon  a  writ  ^    poU,  fififr  . 

o  o  2 


d'^gge^ofi  eantiot  1[>e entered  iitirf^itti§'a!bt<^piiAitt^ 
iff  brder  tcy  eiitkfe  the  def(nK]«nt't<y^a;6Mlfe"@(«ttj^^iA6r 
^'^^l^'^^'^  jUdgm^Wr  %y(  A^hiAt  mA  Writ  df  1tti^j>Wft  ^^V  'HWte 
Whitwbll.  iHieir^  tog  teen  fc  bW.  Ittib  of  ioplHidti^hW:  &W^#A^%<ght 

:^8t?'hl§UiiJM,  tikWbl  gmfiting  a' rtite  t6'vh6^ctMH>;^«> 

Unsettle  tiM  ^ue^tioa.  '  ^'^'    ' 

.-   •    •  »   •.       ..  ...         .....'.     i     ..  Ion-... 

Tberi?8l[;.of.t^^CfturtC9iicmrre4.,     ..  .^   •.     t.M.ju 

Rule  refused. 

Under  the  St.  ASSUMPSIT  for  tlie  Use  and  occupation  ofk  Mile'Ttt 
Alban's  Court  •♦,,,*,..      ,        ...  .,    i    •  .•  jLi. 

of  Requests     goods  sold  and  aeiivered,  and  on  the  money  cotlints.    FKa, 

aSSd^  ^^  ossumpsk.    At  the  trial  before  Lord  J'eh/e/iftii;  C:  ST., 

ant  must  plead  at  GuitdhaH,  at  tbe  adjourned  sittings  after  laWlV^ 

S^hAe  ^     Term  (a),  the  plaintiff  obtained  a  verdict  Tot  If/W/'Ai'te 

liberty;  and  if  count  for  goods  sold  aud  delivered,  but  failed  to  ciraWili 

so,  he  will  not  ^"J  further  claim.    In  the  following  term  the  defeWtt^'flfc- 

be  allowed      tained  a  rule  calling  upon  the  plaintiff  *^  to  sheWcausii^Wiy 
to  enter  a  sag-  ,  ,  >,  .     /J'waj.» 

eestion  to        a  Suggestion  should  not  be  entered  upon  the  recOra/fKii  tft 

pSntiffof  his  ^^^  *™^  ^^  ^^^  commencement  of  this  action  the' defeniaiit 
costs  where  was  liable  ib  be  summoned  to  the  Court  of  Requesaftr 
under  40«.  ^^^  borough  of  St.  Alban's,  in  the  county  of  Hertfiro,  and 
the  liberty  thereof,  for  the  sum  found  by  the  jury ti/ tn'e 
plaintiff  on  the  trial  of  this  cause,  pursuant  to  the  lUmt  it 
the^5di  year  of  king  Geo,  2,  c.  S8,  the  said  sum  not 
having  been  so  found  for  or  in  respect  of  any  iehi  for  rent 
upon  any  lease  of  lands  or  tenements,  or  any  other  real 
contract,  or  for  or  in  respect  of  any  debt  arising  by  reasoo 
of  any  cause  concerning  testanient  or  matriraony  5  ana  why 
the  verdict  should  not  be  entered  up  for  tKe  plainBtt  Tor  we 
said  sum  alone  ^itliout  costs/^  l^his  rule  was  oobuned 
upon  the  affidavit  of  the  defendant's  attorney,  staiing  tost 
at  the  trial  a  verdict  had  been  found' foi^  tbe  pjalnlin  rbr  the 
sum  of  if.  Is.  only'for  goods  sold' and  money  lent.    By  ^ 

.  1'  '..  '               ,    ,    .  «•  n    .,■     •         "I    <:'•'''  'It 
(fl)  Counsel  for  the  plaintiff,  ChUtysJot  the  defendanL  Gtf^^ 
BusBy.  •'     '  ' '^   '■"• 


to  the  sum  of  408m  the  defendant  mmr..pL9A4  gjfporf^^Jp 
lieu  of  such  action,  that  at  the  time  of  commencing  such 
action  the  defendant  wab  iift^itaiiV^Wi  resid^titf  ^thlii  the 
said  borough  of  St.  Alban's^cy  Xbe  said  liberty  of  St.  Alban's, 
or  any  part  thereof,  and  was  liable  to  be  warned  or  sum- 
moned before  the  said'Oohrt  of  Requests,  without  pleading 
fiff7  9l^^  ipfjtter  specially.  And  in  qi^s^  thf^jjai^ff.  m.^y  > 
^1^  actio^  shall  declare,  for  the  s|im  of  40$.^Qr,^nJ  sum  of 
vfLOBfjppX  cixc^e^ing.  405.^  thq  defendant  may  plead  gene- 
,^l^j)0ver  pild  .above  such  matters  as  aforesaid^  that  tb^  de- . 
,fjfp^9nt  W99  nqt  at  the  time  of  commencbg,  such  391190 
^fli^^bted  to  th^e  plaintiff  in  any  sum  or  sums  of  phoney  ,  .  , 
j^QU)P^g  to  the  sum  of  40s.  without  pleading  apy  ptber 
matter  specially  l  whereto  the  plaintiff  shall  pr  may  reply 
jl^^^yjy  and  ^cny  the  matters  pleaded  as  aforesaid;  and 
,if  the  plaintiff  be  nonsuited  or  discontinue  his  actipn,  or 
,v^rdict  pass  against  him,  or  judgment  be  given  onc^ojiurreo 
I  the  defendiipt  shall  have  full  costs,  provided  always^  that 
^it.  shall  and  may  be  lawful  to  and  for  the  said  plain^ff  in 
^su(^.  action  afterwards  to  prosecute  the  said  defendant  for 
jjthe  recovery  of, his  or  her  said  debt  iip  the  said  Pourt  of 
^Ile(][uest8y  any  thipg  hereinbefore  cpi^taini^d  to  the.contraiy 
.thereof  notwithstanding/^ 

1  '.   .  -jJ    I'lC'ih    til  .fr»   /.IJ*    tj»  I  »'.'.'-•)   .11    t<     .    1    »«>  ^. .'  '.    ^1     • 

i  Chiily  now  shewed  cause.     Where  the  debt  Is  laid  in 
the  decf action  uf^deij  40$^  a  cjefends^a.^.^ho  wishes  to  avail 
himself  of  25  C^eo,  2^|<j«  S8»  i^  simply  \<^  plead  ^is  ^residence 
^and  liability.     If  jt^de^^^^^  ^t  above  405.  the  de- 

fendi^n^  tomi,  alsy^  Rl^^fl  }^^  }^^.  A^)>^  \^.  .ppder  4Ps.  When 
an  i^t  says  that  no^  acti(^n^  s^all  be  brpught,  it  need  not 
perhaps  be  put  upon  the  record  \  but  the  objection  should 
be  taken  at  the  trial.     Here,  however,  at  the  uial,  the  de- 


AirsTte 
LtLEt; 


v  r CAUSES  :IN  niE  KlNG^S  -DONUI^  r  I) i 

fanttaKt  relied  bnly  Vm  tiM(  statute  lof  EUiiAeihit^  >|h 
Tdkyfer  ▼.  Bitdr  (i^),  the  Court  held,  ^tk  reference)  (to  Itbe^ 
WesDminster  Court  of  Requeete  Act,  thst  if  the  Mtemiawd 
omitted  to  plead  his  'exemptioa,  a  sij^gealion  ooidd^at'te^ 
entered  on  the  recbrd^  nor^coiild  the  proceedings  beistayedJ 
It  is  fair  and  justihat  he  should  put  this  on  tbe>^ecoedi  anil 
ik>t  take  the  par^  by  surpiise :  Harri$*v.  Lhyi(c).  •  Tm/^ 
lor  V.  Blair  id  confinned  by  Parker  v«  Elding  {fy  in  wliidtf 
caee  it  was  held,  that  where  like  statuDe  gives  the  pleu,  (it 
seems  to  require  that  the  m^atter  shall  be  put-ontbe  faooKL 


Gumey  and  Busby,  contr^.  All  the  parties'  ^eaidkd 
within  the  jurisdiction  of  the  liberty  of  St  Allmn'a.*  The 
defendant  nray  come  at  any  time  before  judgment,  and  shew 
that  the  plaintiff  has  disobeyed  the  law.  La  Taytar  t« 
Bkir  (e)  Lord  Kenyan  says,  perhaps  the  defeodsut  inigirt^ 
hafe  availed  himself  of  the  objection  at  the  tiial.  .'Hen^ 
the  defendant  was  not  aware  of  the  act  at  tbetlme  of  the 
trial  (/)•    The  plaintiff  is  not  in  a  worse  state  than 'if  tbe, 


(a)  48  EUz.  cap.6. 

(6)  8  T.  R.  452. 

(c)  4  M.  &  S.  171 ;  ante,  56^,  3. 

Id)  1  East,  352. 

(e)  S  T.  R.  452 ;  anie,  565. 

(/)  The  defendaRt  was  not  ig- 
norant of  the  fact  of  the  residence 
within  the  liberty,  and  his  igno- 
rance of  tbe  statute,  which  is  de- 
clared (sect.  24)  to  be  a  public 
act,  would  not  avail  him;  for  igno- 
rantia  legis  neminem  excutat.  Bil- 
hk  T.  Lumhf,  2  East,  471;  WU- 
Hams  V.  Bartholomew,  1  B.  &  P. 
322 ;  Steoem  v.  lAfnch,  12  East, 
38;  Eait  India  Compos^  v.  Trit- 
ton,  5  D.  &  R.  214,  3  B.  &  C. 
280, 2{K).  Hiis  rule  is«borrowed 
frm  the  ci^l  iaw,  (D.  bb.  22, 
'  tit.  6,)  without,  however,  adopdng 
with  it  those  equitable  modifica- 
tions bj  which  the  rule  was  origi- 
nally accompanied,  some  of  which 


it maj be propsrlo flatft.  ^Jiris 
ignorantia  non  prodest  adquirere 
volentibus,  suum  vero  petentibus 
non  nocet,"  D.  22, 6^7;  or,  as  'i%. 
is  eipressed  bj  the  oommentatorB^ 
'^  Juris  error,  ubi  de  damno  evir 
tando  agltur,  non  nocet:  ubi  d^  . 
lucro  captando,  nocet :  error  facta , 
neutro  casu  nocet.''  **  Minoribus^ 
25  annis  jus  ignorare  peimisaum 
est:  quod  et  in  foeminis  in  quibus- 
dam  causis  propter  sexus  infirmi- 
tatem  dicitur;  et  ideo,  sicnbi  non 
est  delictum,  sed  juris  ignorantia, 
non  Isduntur :"  D.  22,  6,  0.  And 
see  .  Pothier^  Trait^  de  I'Action, 
Condictio  indebiti,  part.  2,  sect.  2. 
^t,  8.  la  FiEhMfl's  case,^M^hl 
20  Heo.  7,  io.  %  pi.  4>'the  defen^* 
ants  justified  taking  away  the  pliun- 
tiff's  wife,  on  the  ground  that  they 
were  accompabying  her  to  West- 
minster, to  sue  for  a  divorce  in  ease 


olfjectioii  llad..bMn  teken  >»t  the  trU.    \Lotd  Tenkrimi^        IMS. 
Ck  J*  iIei»*yioaiap{ilj  ibr  A  suggestioii,  not  for  a  Donnrii.]      *^'"*^ 
im*Skaiikbf^.  iBeamtt'fyi)  k  wa«  held,  tbat  tke  turn  Mock  «. 

wtalisto  be.cQiisHiered  the  debt  for  whioh  t|ic  actiM  ir.  ^m^* 
btoiigbt- '  That  was  a  case  upon  the  London  Court,  of 
Bftquesta  Act(i)*  But  th^  Lord  Chief  Justice  thene  nuffB, 
'Mhe  language  of  the  statntes*  from  which  these  Coilrteof 
Bfapieats  diBfife  jfuiBdictionyCertaiDlyvariea,  fawt  they  have  . 
all  one  ootiuneft  object,  and  shotdd,  therefore^  all  raceiwe 
a  fitaiilar.conatruotion"  (e)» 

>  LfH^TEHTfiiiDBii,  C.  J.-^Thia  ia  an  af^licalion  to  enter 
a  ailggettioa  under  ^  Geo^  2,  c.  38«  Tajfhr  vw*  Bhit 
aaema  to  be 'pnecisely  in  point.  There  the  word*  are  as 
abscdute  as  die  present.  They  are  precisely  the  same  in 
both  iiespecfes.  If  we  were  to  over^rtde  that  case,  onr  own 
decisions'  might  in  like  manner  be  over-ruled  by  our  suc« 
ccesots.  You  chuse  to  resist  the  action,  and  ought  to 
pay.  the  cdsts* 

The  other  Judges  concurred. 

Rule  discharged. 

of  her  conscience.  It  was  objected  9  Co.  Rep.  4;   Doctor  and  Sto- 

to  the  plea,  diat  the  defendants  dent,  book  %  cap.  46,  47;  Ekk- 
ought  to  have  taken  her  to  the  *    horn  v.  Le  Mtdtre^  2  Wils.  868. 
ordinary  or  the  metropolitan ;  bat         (a)  7  D.  &  R.  329;  4  B.  &  C. 

the  plea  was  held  good,  *^  for  per-  769. 

haps  they  had  not  knowledge  of  the         {h)  89  8c  40  Geo.  3,  cap.  104, 

koD  as  to  where  the  divorce  should  sect.  12.  ' 

be  sued."  And  see  Manser's  case,         (c)  7  D.  &  R.  83«. 


BaABLfiY  V.  GOMPERTZ. 

This  was  a  mle  cdling  upon  the  plaintiff-  to  shew  cause  sham  bail  in 

why  the  writ  of /?.  fa.  and  execution  thereon  should  not  h€  ®"°^  "*y  he 
^  ...  .  -   •  treated  as  a 

set  aside  for  irregulanty,  with  costs^  the  alleged  irregularis  nullity,  and 

being  that  execution  was  sued  out  upon  the  judgment^  fg^*^"^®°  ™°^ 


'  df)  thiMfti  ^bid  yedMilj^'  tl«fom«^'  beui  ditdhiug^oaiMiiiqc j^ie 

titties ifi'dii  pl^eii^v;  ttid  fiv«<fm«»  kittte.lbkmtlminaad 
■■' iM^ntindid  diir^  iittd^  sucb droi]iiMt|wete;ftbie»fllMiitiiB<^ 
Wtitfed^o  tre^tlfae  t»»t  wanidfi^  8iMl'40'feu»''oiitrendbi- 
tlon.  Hexilttd  -Tfbfiiiv^  Lemi(u}  a*  i  diJiisiaiiKoi  >dii8 
Court  ^lepreMly  in  iis'fkvfmrjutti  omtrntatkMii^imemwMt' 
firmed  and  acted  upon  by  the  Court  of  Common  Pleas  in 
Ae  case  of  Bnmne  w*  Birdwn*(b).'       •«  ^    ■  vjT  fnt>J 

W.  Claris^,  o^tf^.    TJie.facts  ;iiis^.pp.t};ie^,ol|^er.3i^e 

may  he  tni^«  but  tb($  defendant  bas  Iwl  >i^<^  ^V»pq{^||af|Jof 

.  answeriqg  th^jDi. .  Assuming  ths^t  tbey  ar^  truc;^  t^iv  fic- 

.  cordu)g  ti9.  th^  autborilieft  oitedr  \%  must  }^  admi^^d.^t 

■lbe.bail  i9^d  not  operate  as  a  stay  Qf  execi^tipq.  .  Pfi^.^lie 

(a)  i  D.  &B.  4^1 ;  i  B.  &  C.  bail,  who  were  answerftble,  dbirFor 
see.  Thfiife/hir^  bail,  who  wers  the  paraoo  of  Ifaa'defflhdnttjiat 
A  ioioWeaiwiqf  wlom  potioe  h^  hsefn  *  th^  acMisi ,  pajmsnt ,  i^,  |i)p  ^t ; 
givent  aod  to  whop  no  ^excep^on  and  he  declared  that  as  no  ^pr 
was  entered,  became  bail  in  error.  was  suggested  on  the  record,  sach 
Hie  plaifitifF,  treating  die  wiit  of  ball  being  put  In  b  a  imt  ofettor 
error  and  the  bail  as  a  nullity,  en-  was^i'grsfeft  fiimd  jqiitt/ftbe  Cciut 
tered  up  judgment,  and  took  out  and  its  suitors;  and  though  the 
€^ecution.  It  was  held  that  the  rule  did  not  a^k  for  costs»,sret,  to 
execution  was  regular;  and  this  '  mark  the  sense  wdicTi'the  Court 
€odridik^rgedarutolbf  dellii^'  ^Y^HMdd'iof'^AfclyiididgMdbftil 
it  aside,  wdlh  40^.  .*  m   ,p«aq|i9f8|i$l^.^  y«l^«|lft>bf  #is- 

And  see  Cmm  v.  Kitchen^  H.  T.  chaxged  with  costs. 
1820^  8  D.  &  R.  421,  n.,  where,  (6)  4  Bineh.  68,  where  the  Court 
upon  a  similar  motion,  J%l^/J.'^''of  €6dAmc&'^l^'lifeM','4iiat  if 
observed^  that  upon  mtne  procesp  hired  bail  be  put  in  on  a  writ  of 
the  plaintiff  had  the  security  of  error,  the  plaintiff  may  issue  ex- 
the  sheriff  or  the  bail-bond,  but  in  ecution. 
error  he  had  no  security  bat- tW^ — 


BRAQFfET 


wiit^'Mf^A^iffii  ftfiia flUlUl^.   H«[  Mfbl  ilot hxm  served 

the  plaintiflF  with  a  rule  for  better  bail,  or  to  have  applied      ''"^v! 

-«di?lh^tGoMli  fit;  Imvq.  to  mm  <iiil.eii«c(ili9lii  OpM  «ta  affi-    C»^w^^ 

*fd«vitfbuggeatHig;lh&/iB^^  vUct^thA«49feiidilllt(Mr94ld4ben 

i(lii^»»JM4i  liDvfe»ppofMiityi'ef 'Jiisyvttffn^     TihlaTiew.fifi^ie 

^imhgsM  )ift«.reQcirii7>b4efi.ft«ken  fay  iBa/fh^  Ji^n  »  simtar 

>/ii|>[^lBatiob>-  imdoibeforof  him.iitf  <d<tihor8v  .artd  fmi  iwbiph 

i>4tali  l^Mled  jiidg9>.«Wiii!>c]itiiinittant«a  vfi^yjik».tlia^pfe- 

'.'Mnt^Mtimde.  tie  exec«iiQ»#!  '[Ibsgf^j'Ji  I(f3eiflaftol|(<4o 

.  jiotitnmllfeft'niakiiig  the  dcciatoo.attribtttfldi tot mfru  lW<igh 

iimajftbovctidoiieaii^  airf!theciloiiaigtaii<3etbftve<«Bea|^dJay 

lllle«K>l3^  •  .BiU  I  am  fitite  stre  tbat^f il  did'i»a44cidf^>tbe 

»«a8cstdted4ordayweffeiKit.bimigbt*i»tfare<myii^^  i> 

Lord  Tentbrden,  C.  J.-^I  Aiok  tiw  ddcilioii8,^f  ,||i8 

Court  and  of  the  Court  of  Common  Pleas  upon  this  sub- 

'^]\6ct,  i6  ^lAScH  M^  have  b^en  referred,  itte  p^rTectl)  cmrect, 

'^M'fhat  we  are  bound  to  att  upon  them  in  tbi^'taMk    Yfae 

"teason  gtlreti  by  the  Court  of  Common  Pteas  is  ^  tery  good 

bhe,  tktiikiif,  that  the  plaintiff,  in  issuifag  exetiutibtti  deta  >at 

Uij'biirn  i^etil ;  for  if  what  he  does  ift  dilled  in^iMJbiH^fae 

.must  sh^w,  beyond  all  doubt,  that  die  bail  are  hired. 

Here  he  ha»  done  so.    It  is  certainly  a  gross  fraud  upon 

the  Codrt  for  a  defendant  to  put  in  such  bail;  and  I  think 

the  plaintiff  in  justice  ought  to  be  allowed  to  treat  them  as 

a  Jiullily.    I  am«  therefore,  of  opinion  that  this  rule  should 

be^  discharged  with  costStf 

BiyYLBY^  J'—T^  am  entirely  of  the  same  opinion.  The 
Kleeision»  upon  the. subject  sajom  lo.me  perfectly  right,  and 
I  think  the  general  rule  «ught  to  be  so  laid  down. 

.  The  other  Ju^dg^s  c^n^urr^d. 

Rule  discharged  with  costs. 


;  <  r  ,Fpx  i;.  Jones,  Em,  and  anotAer.  .    ,    , 

Inantfctf'bn     TlflS  WW  9  ni^ClAbniA^ 

escape,  the      t^vahAw  jcau^^wb^^^bsgriihiMih}  iiotaiiiffd«tetic^i^4>liiioitfr 

mmhal  to      a.fl(>im»r«titti>:rdfllitig:tci  A  pDHfiiQirilwlKi  hfid  a«fia|MA^iintt> 

srent  an  in-  ,  «     ./»  i«  t 

spection  of  the  of  whMi  '4be  ^kiiiliff  i  ^iw  ^  taroanop.  It  Aflpebniii  i^mb 
^^^"^J^  4be  ^Mayit  (>o  .Drbidi  ^tbe  ride  iKis  gr»^ted^tlMllil0(|)^wq 
tuur.  tiff  .b»l  vbrymgbl; «»  nc$ion  t^dintM  Urn  inaivhdtfQr  Jin[p«ii|Mk 

cttstody*  jbad  be^p  tiled  ont,  which,  wiAtbe  eomHiMmum 
were  afterwarda  lodged  with  the  Marehal,  and  b3r<hiai[«oaif<' 
•  mitted  to  the  custody  of  the  Clerk  of  the  Papers  of  the 
piiaod;  thai  it  baing' neoessary  in  the  comrae  trf^lUtec|d:e^ 
KUKt  action  to'ohteui  a  sight  of  these  dooumwisi  Ikeidor! 
jbodania  had  been  appUod  to,  to  prodace  tbetD»<dtfdallQiwt 
oiqiiesiof  then  ta  be  tafceai  but  had  fefoaed  la  do  ao^rwhemP 
upon  thai  rule  was  <riitaiiied«  .  /  .       m/ 

i     .  .  -  -    ■'  «ii     Ji  o[il 

>  Scttrkii  and  Campbell  shewed  causa.    Thu  apldioatioft: 
QUinot  b^  granted,  for  the  Marshal  .cannot  bQconip^ln^iA 
imrmAk  Midence  agansi  himself,  which  thismb  tallsitipMi 
hiaa  to  do»    He  ought  not,  in  that  respect,  lo  ke  plaoad^te 
a  awaraa  aituatioa  than  otbef  defssdanls.    Not  isvit  weot%^{ 
sary  for  the  plaiotifF's  i«terest  that  the  CJourt  should  iateCr 
fere  in  the  way  proposed,  becanse  be  aasy  pooceed  as  «>th0r 
plaintiffs  dov  by  .serving  the  ftbuahal  inith  a'^aoliQei  Jlaipro* 
duce  these  doouaacnts .  ait>  tba>tciahJMid,iaithai  eaan^.tof  bis 
failing  so  to  do,  by  giving  parol  evidence  of  their  contents. 
The  case  of  Cooper  v.  JoiteiXo) 'ie^ieciiari  ag^insl'lhe 
present  ^pplicatioti,  where  this  Court  refused  to  compel 
the  Marshal  to  file  a  writ  of  ^Aea^  corpus,  for  the  purpose 
of  facilitating  an  action  "brought  against  him  for  an  escap^. 
(a)  aJMfc^S.  aoa,     .    ......     ■■'  { 


Fox 
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F.  Polhek,  Gontri.   A  sight  of  these  docttmeats  is  neees-        lildi 
sary  for  the  purposes  of  justice ;  therefore  the  Court  will 
compel  dieir  producdou.    They  are  part  of  the  proceed- 
ingb  id  tbb  CoMit,  kept  by  tbe  Mmkal  1^  wtiie  of  hit     r^V^r 
ofiee/and  ibr'tfae  safe  custody  of  wfaidi  he  is  responsible;    . .    ,  \, 
TMs  is  a  very  different  case  from  that  of  Cooper  v.  Jmef^ 
There  the  plaintiff  called  upon  the  Marshal  t»JUe  Aey/hk 
0t  kidea$  corpuB,  and  the  Coart  refused  the  applicirtion  oa       "^  '■ 
the^ground  that  there  was  no  place  in  which  it  ooidd  pro*    ,  •  • . 
perly  be  filed  except  the  office  of  the  Clerk  of  the  Paper s,' 
in  the  prison,  the  writ  forming  part  of  the  authority  of  the 
AAaMhal  fer  detaining  the  pnspner.    Heie  «o  atlempl  k 
nadeio change  the  place  of  oasMy  of  the  writ;  M  that  k 
pny^d  for  is  an  opfortaai^  to  inspect  and  take  a  oopy  of  4t» 
in  opdav  thfit  it  may  becorra^^ly  set'oatia  the  dectanrafaoift 

I^ofd  TBNTasj>£N>  C.  J«— Has  cane  is  perfaatly4iatiBr. 
goishabie  fvom  Cooper  v.  Jones.  The  motion  thara  waa 
losr  the  Mamhal  to  ik  t^  writ,  and  it  waa  rallied  .atms 
tiia ground  Aal  theae wasioo 'pnaptopteee mytkifiif^Kfm 
sistently  with  bis  own  safety  alMl  aath  bja^dallyii  ba  icoalfi 
file  it.  Here  the  application  is  only  to  produce  the  writ, 
aa  that  ih^  pUatiff  aMy  inspect  and  laka  a  ^py.ot 'itg^fer 
Ae  purpose  of  mttntainiag  his  action  for  the  ^esoap^  of  *bia 
debtor.  I  think  that  is  a  perfectly  just  and  reasoaable  ap^ 
piicatioa.  It  is  jciev  diat  the  Clark  of  the  Papers  aasat^ 
produce  the  writ  at  4he  tvial,  if  sevaed  with  a  ■triyawMr  Aiaer 
tecum  for  that  purpose ;  and  as  it  amy  benedepsaty  tot  the 
.plaintiff  to  set  out  the  writ  ia  his  declacation (n),  I  see  no 
reaaon  why  he  should  aM  be  allowed  aa  inqpectiob  of  it^for; 
that  purpose  in  the  pNaeat  stage  of  then 


The  other  jQdgiejS'ConQtti;redw  <     v  .: 

.  .^,    R^l^  ahsi?JfUfti6>  ,,^ 


i  •..  \  ■     \'  .  •'  .;'      M. 


(a)  And  see  Lmgtiaw  v.  Cox^      J.  B.  Moore,  778,  where,,  in  an 

1  CKit.  Hep.  9d.  '  action  agunsl'  £be  Warden  of  the 

(6)  Btt^  aee  Dwks  v.  firana;  9     Iltoc,  fior  the  escape  of  a  pnsoaer 
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Jones. 


dojp,  th^  Court  of]  C<pmon  f  lw», 
nelcl,  that  the  party  at  whose  suit 
he  was  cbminitted  coufd  not  call 
fo  atiiaisfMbtiod'of  thei  ivttt  of 

pr  of  (he  commt/Zi^Mr;  and^  that 
the  warden  was  not  bound  to  fur- 

♦        •  •     '    .1      .If,    )/    Mt      '.'^         .        I 

••1.  I.    .      '    t.      fi  i)  I'l    ;.  .)j  *'• 


rijslicq^rsftlNnbaiidliUbfnH 

is  charged  ii\  his  custody,  are  ip- 
cbrporatect  hi  Ai^"fisk'^'6f';^usH 
«hderwliidi{hefiiB  dMHiiiiiil/iCJiA 
ti'hUl^  aK%daj^^t9^<7ilA  4^^{})^ 
ofth^Pa^rs-yfthey^nson,^^^^^^, 

icdJ 


'•i:.' 


l(> 


L      M-. 


•J(l 


.:.  -.1  :>/'.'j: 


:-U[\ ' 


l>£fi 


On  a  Question 
of  the  legality 
of  the  commit- 
ment of  a  wit- 
ness by  com- 
missioners of 
bankrupt,  all 
the  questions 
and  answers 
mustbelooked 
at  as  forming 
one  examina- 
tion :  and  a 
witness  can- 
not be  com- 
mitted for  not 
answering  as 
to  his  beEef 
of  the  intenr 
turn  of  the 
bankrupt,  un- 
less other  parts 
of  his  exami- 
nation shew 
such  belief  to 
be  material 
with  reference 
to  the  person, 
trade,  aealing, 
or  estate  of 
the  bankrupt. 


^;.      ,  .       ,   ,  .Ex,p«rte,CH^MJ;s3AOP3^^.,   ,H     .n:,'.- 

bribg  up  the  body  of  Choices  Bkjgitef;  (^  ih&'p^^pose^ 
dtichargidg  bim  oot  of  €Udt6d>,  hd^tnivitig-beeti'  eotsHiSkt^ 
to  prisotr  by  the  commissioners  Appended  utkfe^-ii  ie6Uitiii#> 
flfioD  of  baokrtipt  k^ixtd  agmst  bt9  hrdilkf f  WUlknk 
Bag9ter,<if  Nom^ich^  draper^  under  tbe  foHowtng  dMuoi^ 

The  ptt»oiier  hiid  beeh  oomUitlted  bf  Ibe'eiinMtoiBiAe^iieMi 
under  the  euthortty  of  the  «tatute  6  Gieo.4,  c:  16; M.'8S\kM 
34' (a),  for  not  giving  satnfactory  answers  in  hi8"exattiinil<^ 


(a)  By  th*  «  0em4f  c.  90,  s.3S, 
fOffmissiopffs  of  Umkmpit  aif  em- 
powered to,  summon  before  them 
<^any  person  whom  the  commis- 
sWflerj'  belf^re  capable  of  giving 
information  coooeinio^  the  pcvamif 
trade,  dealings,  or  estate  of  such 
baiiltruptj  or  cotjccniiiig  any  act 
or  nct^  of  baukruptcy  committed 
b^^  hijn,  or  nny  infonnQtion  mate- 
rial to  the  full  disclosure  of  the 
deiillnga  of  the  bankmpt;  and  to 
require  such  person  to  produce 
fijiy  boolis,  papersj  deeds^  writings, 
or  other  documents  in  hh  custody 
or  power,  which  may  appear  to 
the  commissioners,  necessary  to 
the  verification  of  the  deposition 
of  such  person,  or  to  the  full  dis* 


dosore  «f  any  «f  tllfe  BiMet«^«i4iUh 
the  <x)miBi^ae9i  five  s^itboristd 
to  inquire  into,"  &c. 

By  s.  34,  it  18  provided,  that 
^  if  any  such  person  sha!!  rmse  to 
answer  aay  •  Zm^'  ^^tioai/^pnt 
to  him  by  the  said  commissioners 
touching  any  of  the  mattcts  aforen 
said,  or  shall  not  fully  answer  to 
th«  satisltictjoii  of  the  said  com- 
missiouep  any  such  hxt^t  ques^ 
tjouij,**  ihe  cooiraissloners  ^may 
comniJt  such  pefson  to  such  prison 
US  ihcy  shall  think  fi(^  there  to  re- 
m^vn  without  buil^  until  he  shall 
full  Qoswct^  fuake  to  their  satis- 
faction^ to  nil  such  /fn^M?  *ju cations 
OS  shall  he  put  to  Liiu. , 
And  \y  s.  39,  it  b  proviM, 


HiMOTjaitte/TjnBi&'NiiaxidBO.  iv.  S78 

hast  of  <!:oiiimItji^ent,8et  but,  the  whole  of  Uife  examiaatfoii 
of  Uiie.j>riaoQQr  t^eibre  t]ba  cQiiijmsslQaei:s.|  .On,hi9fii»|  BamteL 
examiMliBft*  th0>  prismiefl  .lieingv  aflked.iirtiethes  Ji^  kadj.nol 
^ritten^  t&  oiie  OMftg,  the  bankrapl^  '^iy6t>mii6,  tiMpectib]^ 
a  statement  of  the  bankrupt's  debts.and  assets, he  denied 
that  he  had*  On  a  subsequent  examination  he  desired 
leave  to  correct  that  answer,  and  stated  that  he  believed  he 
had  written  to  Gissifig  o^  that  subject.  He  then  also  de- 
sired to  correct  another  answer  which  he  had  previously 
given.  He  had  ti^fore  'statedf  that  he  had  not  received  any 
gpQ4st/i^mttbe  l>ii»kfi^'»  l>o«k  4Hiqe:4heatb4)A 
|,9£2,;, Ji^fi.pawist^d  that,  be  bad  n^oeii^idd  go9^  iroi^  Ibn 
tuiokxupt 4iQp0,.thi|t. Ijun^t^  tb^.«iBPiwl> ^A^if 8««.  El^ 
«4mitt^Aly4)h«^kia4.4ti;««k4ifi'dp€M>4g^H^  ;;  \ 

J3«iVtfiMl^^.wfaQther  he  tiad  seen  the  btvuks^  batwfiw 
t^itioip  .^f /hifl  writteg  40  GUrif^  md  alokiitg  lbs  4fiMikdk 
he  answered,  that  he  could  not  say, — he  thought  it  pcobafetW 
h»  hf4>:Ttji»»  beUewed  he  bid  ;-*^  h»  had  s^ea  hkHf  it  Was 
la,  IpaiviBh,s  the  .thought  it  was  at  Ipawicb^  with  Mr.  Afbnf oiti 
t)i9,  MtWiW»  Being  asked  whether  that,  waa  jio|;  ;|fter  the 
time  when  he  wrote  to  Gissingp  and  before  the  bankrupt 
abaaondttd,  he  aQsiVjeced^  yes.  Being  asked  ifikf  he  did 
liot  state  chat  before,  he  said,  it  was  because  he  did  not 
recollect  it.    The  examination  then  proceeded  thus  :— 

''  Kow,  Btate  what  passed  at  that  interview  between  you^ 
.   JSbm  Marsian  came  over  to  stiike  the  dodcet« 

^that  if  any  person  committed  bj  men^  inspect   and  consider  the 

the  commissioners  shall  bring  any  whole  of  the  examination  of  such 

habeas  corpus,  in  order  to  be  dis-  p<uty,  whereof  any  sucH  question 

chai^ged  from  sacb  commitment^  Was  apart;  and  if  it  shall  appear^ 

the  court  or  judge  before  f^hom  from  th^  whole  examination,  that 

such  party  shall  be  brought  by  ha-  tiie  answer  or  answers  of  t^e  party 

if<u  corpus,  shall,  if  required  tbere-  committed  is  or  are  satisfactory, 

to  by  the  party  committed,  In  case  snch  court  or  judge  shall  and  may 

the  whole  examination  of  the  party  order  the  party  so  committed  to 

so  committed  shall  not  hav^  been  be  discharged,'^ 
stated  in  the  warrant  of  comipit- 
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Notinng  of  importance  passed  between  my  bit>tUr4M 

m|Garif^4;>  i,     »>  ■.  ••  .     ■'.'♦  j:'  U    "■•I  .*  '•  •    '»J 

State  wkat  did  pass^  relative  to  kis  circuiaslBioes^MiiiM 
ther,'  iiBpmtMS  or  not  in  yaw  yiew  of*  itr  sinie  ^k  <wfi&le 
tretb.  ^  i"  -^ 

I  haveetatBd  tiuit'tkentlDnifipfeBnie^crver  W  stftto  iie 
docket  ^ 

Yoo- are' requested  to  state  wbat  parsed  helweeirtydiir 
brother  and  you  relative  to  bis  circnai8t8nc6t»     '  ^ 

Nothing. 

Youbive  before  siad,  nothing  impertant  paitoad;  eiite 
what  did  pass. 

I  now  mean  to  say  nothing  at  all  passed. 

For  what  purpose  did  yoor  brother  tfaen  corner  oven  to 
yott?         '  •  •  '    '•  '  '     ''  wr'  ■■: 

•  I  sillppose.  tor.driveMn  JMftrsliM^.tbB  ettonfeyy  lonIp9«{ 
vrieb# wheie^Iiivpd.  ■  ■  ■     .    .     \    *.    ..^  ••..  .*•    ,i 

Do  you  not  know  that  your  brother  did  go  fronr  NiMMb 
to  Ipswicb  with  Marston  to  yon,  for  the  purpose  of  getting 
ye4(}to  strike^  a  docket? 

Mr^Maiftian  woald  have  done  as  wdl^akme. 

Hanre  you  any  other  answer  to  give  to  that  last  qoestionf- 

No. 

It  is  pointed  out  to  you  that  you  have  not  answereiUt;  - 
have  you  any  other  to  give? 

No. 

You  are  requested  carefully  to  consider,  as  it  is  a  ques- 
tion easily  to  be  answered. 

I  can  give  no  other  answer.  My  brother  might  have  had 
business  at  Ipswich,  although  not  with  me. 

Tbe  question  repeated^ 

1  have  no  other  answer  to  give. 

The  question  repeated. 

If  be  did,  it  was  unknown  to  me. 

Do  you  not  believe  that  your  brother  went  witk  Jfurs^eii 


from  Norwieh,  to  yourself  at  Ipswich,  to  metyfm'XKytfSke 

I  do  not  know  if  he  did  or  not:  I  do  not  know  hisLfliteiiK     B^onnU 

\}\Xmk  tttiP  Mit  ashed  a9to.yottrknoiriedg€,4biiraM<t»youi' 
belief. 
«fi  wilciW  hivt^Dswered^tliBqnestiDn'laiig^Hgo^^  '       ' 

Answer  it  now  as  to  your  belief. 

.X  do.Qpt  koow  what  to  say. 

Is  that  the  only  ensHPcr  you  mcaa  to  give  t 

Yes. 

iHftviif  had  ttneHopr  refltction,  hate  you  any  additioir'to 
make  to  your  examination  i 

No." 

Tb»  warrani  then  stated  Am  these,  aiiswtrs  not  beiig 
satisftctory,  the  conlmissioners  did  thereby  commit  the 
pria^net  to  Newgate^  there  to  be  kept  wiAout  batt,  nritil 
he  should  submit  himself  to  answer  the  questions  to  dieir 
sitti0£EKti5n» 

.    '.  .  ■  .«    ' 

Scarlett  and  Archbold,  on  behalf  of  the  prisoAer.  The 
commitment  was  not  justifiable.  The  questions^  for  the 
not  answering  of  which  the  prisoner  was  committed,  were 
not  within  the  scope  of  the  authority  of  the  commissioners 
to  pat,  for  they  did  not  "concern  die  person,  trade,  deal- 
ings, or  estate  of  the  bankrupt,'^  nor  were  they ''  material  to^ 
the  full  disclosure  of  the  dealings  of  the  bankrupt;''  \o 
whioh  subjeclrmatter  the  power  of  etafaination  vested  In 
the  commissioners  i»  confined.  The  prisoner,  therefone, 
was  not  bonnd  to  •  answer  alich  qoestbns  at  all ;  and  though 
it  must  be  admitted  thatBiniie'of  faia  answers  are  not  very 
satisfactory,  still  he  ought  not  to  bave  been  committed.. 
The  particular  questions,  at  the  close  of  the  examination, 
upon  the  answers  to  which  the  commitment  appears  maidly 
to  have  proceeded,  were  still 'more  objectionable.  They 
woM  neither  fair  nor  legal  questionis,  nor  had  they  any  rdb- 
vancy  to  the  subject  under  inquiry.     No  man  is  bound  to 
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1998.  answer  as  to  his  mere  belief  of  the  inteation  et  ■aothur 
^^'^^^^'^^  person*  Upon  what  facts  can  such  a  belief  be.$>nn4ed^ 
BA081TJU  snd  what  effect  could  it  have  had  in  this  case  iqpon  the 
matter  under  investigation  ?  The  answer,  if  it  had  .bveo 
ever  so  fuUj  given,  would  not  have  been  admissiUe  as  e^ 
dence,  one  way  or  the  other,  in  any  court  before  which  tlie 
fact  of  the  bankrupt's  situation  could  be  ipade  die  .subject 
ofinqniiy* 

LanffBDd  Knighi,  coxiltri.  Firsts  it  b  quite  immaterial 
whether  the  questions  put  at  the  close  of  the  ezamination 
Hjf $ure  relevant  and  legal  or  not»  aOid  it  is  equally  immatepal 
whether  the  answers  given  to  them  were  satisCactoiy  or  iiet$ 
because  previous  questions  had  been  asked  which  were 
clearly  legal  and  relevant^  to  which  answers  had  been  given 
which  were  clearly  unsatisfactory :  therefore  the  commia^ 
sioners,  loo|(ing  at  the  examination  altogether,  which  tbq^ 
were  entided  to  do,  were  justified  in  committing  dm 
prisoner.  For  all  these  positions  the  case  of  Es  porU 
Vogel  (a)  is  an  express  authority.  It  was  there  held,  under 
circumstances  very  similar  to  the  present,  that  the  true  cii- 
terion  by  which  to  judge  as  to  the  propriety  of  the  comnkr 
ment  of  a  witness  by  commissioners  of  bankrupt,  vras  to 
consider  all  the  questions  and  answers  collectively,  and 
then  to  say  whether  the  whol^  examination  was  satisfiictoiy 
or  not ;  and  that  though  the  commissioners  in  their  wairant 
set  out  several  questions,  to  some  of  which,  taken  alone, 
the  answers  were  satisfiwtory,  that  was  no  otyectaon  le  a- 
warrant  committing  the  witness  till  he  should  answer  satis-, 
factorily  to  particular  questions  pvil  to  ham»  and  which  be* 
had  not  answered  satisfactorily*  The  Lpid  Chi^  Jualife, 
there  observed,  that  the  only  way  to  com^  to.  a  pnoper  eon-.' 
elusion  was  to  look  at  aU  the  quesdons  and  aiwwers  coBee 
tively,  and  to  consider  them  as  constituting  one  entire 
examinatioD ;  and  dm  prisoner  m  that  case  was  remanded, 
because  the  result  of  his  examination,  so  considered,  was 
(a)  2  B.  Sp  A.  S19. 
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bmifltfatttory,  titottglr  Iris  answers  to  some  of  the  qiuesddQft 
fttii  *to  him  were  satisfactory.  Secondly,  the  questions  as 
•iijrtr^plrisoner's  belief  of  the  bankrupt's  intention  m  going  9aqst«b» 
llaf  l|»aMcfa'/were  relevant,  fair  and  legal  questions.  In' the 
^i/b  -nltettij  cited,  a'  witness  was  asfked  questions  as  to 
wtiettand  where  be  bad  last  seen  the  bankrnpfs  wife;  and 
iHik^lieM  ffiatthey  wete  legatand  matirial  queitions^  and 
that  the  cofflmiaaionera  were  juatified  in  committing  him 
for  giving  unsatisfactory  answera.  In  MiUer*9  cute  (a)  it 
waa  held,  that  the  statement  of  a  witness  that  he  coutd  not 
(ky^kttdy  recollect  a  tsLCt,  but  should  rather  believe  the 
aSrmative^  was  a  fuB  and  satisfactory  answer:  therefiire, 
if  belief  constitutes  a  : satisfactory  answer,  it  follows  that 
ifii^ryitoto  the  bdicif  of  a  witness  forma  a  legal  and  proper 
^estida,  Beaides/ the .  other  parts  of  the  examination  ia 
thitf  case  shew  that  the  questions  objected  to  were  proper 
4a<$8tions.  The  prisoner  had  admitted  that  he,  the  bank- 
rti)[>t'a  brotber,  had'  struck  the  docket  against  him,  and  that 
he'  had  recrived  goods  from  die  bankrupt  after  he  had 
inqotred  into  the  state  of  his  debts  and  assets;  so  that 
tlTere  was  very  goojd  reason  for  asking  what  had  passed 
between  Ibem  immediately  previous  to  the  docket  being* 
struck,  and  what  was  the  bankrupt's  intention  in  making 
Ae -visit  to  his  brother :  and  nothing  cojild  have  been  more 
^ttsy,  had  the  prisoner  been  inclined  to  act  openly  and 
honestly,  than  to  answer  that  inquiry  fully  and  frankly. 
ThMiy^  the  prisoner's  answers  to  some  question^,  looking^ 
ad  Ad  examination  as  a  whole,  were  decidedly  unsatisfac-r 
toty,  and  perfectly  justified  his  commitment'  An  inclina* 
tion  to  Ibnce  and  sliuSle  with  the  questions,  'to  evade 
esfrtanatiott,  ^nd  to  suppress  truth;  is  apparent  through  his 
wirale  examination;  sAid'  ti>.  one  question  in  particular  he 
returned  an  answer-v^bich  if  was  utterly  impossible  for  any 
-hnmm  beiiig  ta  believe.  He  at  last  declared  that  nothing 
at  all  passed  between  bim  and  the  bankrupt  at  the  meeting 

(fl)  2  W.  Bla.  881. 
VOL.  I.  1»  P 
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IMS.  St  ffwmUb,  though  lie  hsd  prmsudy  sMed  that  iiQfiil%'lf 
^"^^-^  JNif^orteiici  pMMd,  ftdBiittiDg  dearij  thsl  soiftMing  passeft. 
BammL  Tberefora,  that  noihing  pamed  at  that  meetmg)  tt6  fliM 
^•ald  beiieTa;  and  tha  conaiisMOiienivefa'iiotboiiM' to 
beUeve  i^  eootravy  to  their  own  common  sense  and  nnder- 
slasdisgk  narafy  because  the  prisoner  swore  it.  Trjiilf 
the  case,  the^,  by  the  test  proposed  in  Er  parte  Vogdf  and 
looking  at  the  e»iniimition  as  a  whole,  die  answer*^  1M 
witness  were  dearly  nnsatisfactory»  and  the  commisaianers 
were  jastified  in  commifting  bins. 

Lord  TENTBsnBN,  C.J. — This  is  as  extrenifcljr  tni* 
poftant  qaestion  as  regards  the  powers  aad  the  ^hities  of 
oonunissiooeia  ot  bankrupt,  and  we  will  take  tfaie  to  confer 
lagedier,  and  deliberate  upon  the  sufeject,  before  ^e  eapnss 
any  opinion  on  the  case.  '    - 

Cur.  adtr.  mk. 

The  judgment  of  the  Court  was  afterwards  daKvefed  hf 
Lord  Tentbrdkn^  C.  J.,  whoy  after  stating  Ae  tftrtsit^ 
of  the  case  and  the  substance  of  the  examination,  thus  pro- 
ceeded : — ^We  have  conferred  together  upon  the  point  rtttsed 
in  this  case.  Looking  at  the  whole  of  the  exaaimMion 
togetheri  it  is  quite  dear  that  it  was,  generally  spesMng,  a 
proper  eicaminatiofl,  and  that  the  prisoner  was  not  at  afl 
inclined  to  make  a  full  and  fair  statement  of  the  facts 
within  h»  knowledge.  To  one  of  the  questions  ask^d 
httti  relatire  to  what  passed  between  himself  and  the  bank* 
rupt  at  their  interview  at  Ipswich/ ke  at  last  gate  a  direct 
negative,  having  previously  given  to  the  same  question  a 
qualified  affirmative.  His  language  throughout  shews  that 
bis  object  was  to  evade  inquiry.  But  we  think  the  answer 
to  the  last  question,  upon  which  the  prisoner  was  commit^ 
ted,  did  not  justify  his  commitment^  because  the  question 
itself  was  not  of  a  nature  to  call  for  a  more  explicit  answer. 
The  question  was,  what  was  the  prisoner's  belief  as  to  the 
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MitieiiliiMi  of  Us  brother  ia  going  to  Ipswich.    Mow  dfere        IjMOi 

u  Qotbing  in  the  previous  parts  of  the  examiaatiop  to  shew      ^'^^ 

(ha(t  the  prisonei^s  belief  upon  that  point  was  material  to     BAen^c* 

aay  of  the  objects  of  the  commissiooy  or  to  any  of  the  matp 

tare  wiliui»  the  jurisdiction  of  the  coanrajasioners.    Wlitft 

Ibe  prisdner  migbt  believe  iipen  tbat  sul^aet  is  not  UmU 

lo  appear  to  luive  any  rriation  to  the  person,  the  trade^  tiM 

dealings  or  the  eaiaite  of  the  bmnkfupt.    It  may,  in  point  of 

£Ac^  hstte.had  smoh  relation,  and  thai  fiict  Mgbl  have  b«en 

■Mde  tar  appear  by  other  prelinuuary  4ilestiosi«#    A  series 

of  qnestiMls  migkt  have  been  put  to  him,  so  as  to  shew 

tbat  hie  belief  widi  respect  to  his  brother's  iatltotioa  Was 

material  wkb  reference  to  his  own  subsequent  condiiet) 

aiid  An  commissioners  were  undoubtedly  entitled  to  ask 

faim  qaestiona,  hia  answers  to  which  wonU  render  him  liaUe 

to  the  bnnkrupt's  estate  m  a  civil  actiei*.    But  tbeae  doaa 

not  appear  i^os  the  face  of  the  examination  enough  to 

ihew  that  the  commissioners  bad  that  object  in  view ;  and 

Aat  tke  pi!iaoner'a  belief  as  to  his  brodter's  iotenlioa  waa 

material  to  the  attainment  of  that  object.    The  mere  beKef 

of  a  witnete,  or  of  any  party,  aa  to  the  purpose  or  inteotidn 

of  another  party,  is,  generally  speaking,  not  evidenfce^  be« 

ettse  it  ia  in  iaseif  a  matter  of  perfect  indifference,  unleat 

it  i{|i  shewn  hf  previous  circumstances  to  be  of  importancei 

Looking  at  the  ezaminatioD  as  a  whole,  we  are  net  ^wty 

prised  that  the  commissioners  thought  themselves  cfiHed 

vpoA  to  comaait  the  prisoner;  but,  for  the  reasotl.s  1  *ba^ 

stat^,  we  liink  they  were  not  justified  by  law  inf  so  doii^ 

Mdtberelbretbatthe  prisoner  ought  to  be  discharged.*  -  i 

Priaoner  dilcbarfsd. 


pre 
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Tii«L  and  another.  Assignees  of  Brett,  a  Bankrupt^  v. 
^.y        ^  ^^^^WiLSON,  a  prisoner. 

A  second         1  HIS  was  a  rule  caliiag  upon  .the  plaintiffb  to  shewictnise 
baSupudt^"  ^  ^y  ^^  defendant  should  not  be  discharged  out  ofcugtody 

issued  pending  m^to  this  cause,  he  having,  obtained  his  certificate  under  a 
a  former  com-  .     ,         -  ,      ,  7         -  ,  . 

mission,  under  ^omitiisslon  of  bankrupt  issued  agaimt  him. ' 

UnkSu'^t^had  "  "^^  defendant's  affidavit>npoii  Taading  >^ich  the  rule 
not  obtained  -tvtts  :<iraw«i  Up,  stated,  that  a  commission  of  bankrupt 
h'vdd^iSS^'  issttisd  against  him  on  the  27th  September,  1827,  ufrier 
the  certificate  which  he  had  duly  and  without  fraud  obtained  his  oerlifical)^; 
der  it  a  nullity.  ^^^  ^^  became  bankrupt,  and  a  commission  issued  against 
him  in  May,  1816,  under  which  assignees  were  dulychosen, 
and  ithat  be  did  not  obtain  his  certificate  under  tbat  com- 
mission;  that  in  .the  course  of  the  year  1818,  ht.  began 
again  to  trade  .on  his  own  account;- and  so  continued  io  trade 
until  the  year  1825,  during  which  time  be  oontracted  several 
debts,  and  among  others  with  the  petitioning' creditor  under 
the  second  commission,  and  with  ^rttt^  the  bankrupt, 
whose  .assignees  were  the  plaintiffs  in  this  action;  that 
since  bis  first  commission,  deponent  had  aoquired  ^ry 
considerable  property  in  money  and  houses,  and- tiiaC  the 
assignees  under  his  first  commission  had  'never  in  aify  way 
interfered^ with  him  while  he  was  so  tradii^,  ordaimed 
any  part  of  his  property  so  acquired,  although  he  believed 
and  had  no  doubt  that  they  were  well  acquainted  with  bis 
so  carrying  on  trade,  and  with  his  so  acquiring  'property 
after  his  first  commission;  and  that  the  debt  in  this  actten, 
and  upon  which  he  had  been  charged  inf  exeieation,  accrued 
befbre  he  became  bankrupt,  and  was  a  d^t  provable  under 
his  second  commission,  and  was  contracted  by  Brtit  in  the 
year  18£3  with  fuU  knowledge  of  the  fact  that  deponent 
was  at  that  time  an  uncertificated  bankrupt. 

In  opposition  to  the  rule  were  the  afiidavits  of  BrHt^  the 
bankrupt,  and  of  Mr,  Dodd,  the  plaintiffs'  attorney.  The 
former  stated,  that  deponent  bad  been  intimately  acquainted 


WlLSO*, 
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with  the  defendant  for  ten  years,  during  the  greater  portion  188?. 
of  which  time  the  defendant  had  been  a  prisoner  in  the  xi^ 
King's  Bench  Prison,  or  in  the  rules  thereof;  that  about  the  ^  v* 
beginning  of  the  year  1821  the  defendant  occupied  premises 
within  the  rulea  of  that  prison,  and.  continued  tbef^'  till 
about  Midsummer  1823,  and  during  that  timfe  eitkec^anaed 
on  or  superintended  the  mani^ement  of  a  manufactoiy  for 
making  revolving  heels  for  boots  and  shoes,  forwhiob  a 
patent  had  been  obtained;  but  thaH.depoiKAt  had  been 
infoiaMd  by  the  person  who  obtained  su^b  paibeitt^  vA 
believed^  that  such  business  ^as  carried,  on  in  the.  name,  of 
Gt$09fgB^Wih&n,  abrother  of  the  defeQdanl;,»;$pd^  «ati  id*  the 
name)  of.  Ibe  defendant,  and  that  the  defendant  bad  not  at 
any-  other  time-  during  the  period  deponent  bdd  known 
Um,  oarried  on  or  been  concerned  in  any  other  business, 
the  defeadant  having  resided  part  of  suoh  time,  at  the  boiite 
of  deponent,  aituate  >within  the  rules  of  the  King's  Bench 
Prison,  and  having  been,  at  several  other  times  confii^d 
within  the  walls. of  the  said  prison;  that  deponent  had  bean 
infiDrined  by  the  defendant,  and  believed,  that  some  time  in 
the  latter  end  of  the  year  1823,  the  defendant  applied  to 
take  the  benefit  of  the  Insolvent  Act^  but  did  not  obtaiUfbiA 
discharge  under  the  same,  and  that  the  defendant,  bad.  &e« 
quently  since  that  period  lamented  to.  deponent  his  inability 
so  to  obtain  his  discharge^  and  had  repeatedly  told,depoii90t 
that  ittwaa  bis  intention  to  procure  a-comm^ssion  of  bwB^rupt 
to  bo  issued  against  bim,<at  the  saB»e  time  statjag..tbat..lite 
had  secured  his  property  to.  a  Miss  Jackson,  with  whom,  be 
then  xlid.and  still.  coKliaued  to.  live ;  that  deponent  was  w^dl 
acquainted  with  Mr.  .1F«r//«ii,.one  of  thea^aignees.uader.tbe 
defendant's. s^qqM  con9uiiMion»^b«.said  Waiiisthwug.heim 
in  the' hi4)itio(C4tte»d^  aknoat  daily  iW. the  .defwda^t 
wiMki  he  readed  *at  depon^t'a  boMse  q  that  tbei  ^etendaut 
was  in  the  habit  of  xepfeaentij(igt  himself,  as  fc^sidingat.tbe 
house' of  nTai&p  and  having,  bis  lettem  andcommuuicalions 
dated,  and  .dii:ected  there  whil^  he  was  such  prisoo^r  as 
aforesaid ;.  and.  that  about  twelye  mpntha  isinioe  the  d^afand-i 
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iflu.       M^appli«d  lo  depoaenl  to  negociate  the  aale  of  somr  pr*^ 
*^"^^      mkes  he  rapresentod  himself  to  be  ioterested  iiif  oo  whidi 
9.  oceasioD'  the  defendant  destced  deponent  to  give  bis  addraia 

'^^^*'^^'  n»  raaidiog  at  the  bouse  of  WallU,  and  not  to  mention  ^1 
bfi  vas  a  prisoner  in  the  Kiog^s  Bench,  but  which  proper^ 
Ivas  not  dtsposed  of;  that  the  debt  for  whiob  this  action 
waa  brought  was  for  clothea  fuyniahed  b^  daponnnt  pienojiii 
to  his  basifcruptcy  to  the  defendant,  and  for  money  lent  by 
deponent  to  the  defendant;  hut  that dep«>nent  positively 
denied  .that  ai  the. time  ench  debt  was  contracted  he  Imew^ 
or  had  any  reasoitto  believe,  that  the  defendant  wa^  an  unr 
certificated  bankitipt,  or  that  he  had  ever  been  a  bankrupt ; 
and  that  deponent  had  lately  conversed  with  several  of 
^  creditors  under  the  defendant's  first  commission,  who 
had  severally  declared  it  to  be  their  determination  immcb 
dtutely  to  prosecute  that  commission  with  effiset,  and  aef  une 
to  themselves  any  property  the  defendant  might  be  possessed 
of  or  entitfed  t04  Mr.  Doiif  s  afiidavit  stated,  that  having 
ktely  ascertained  that  the  defendant  was  an  uncertificaled 
bankrupt  under  a  commission  issued  against  him  in  the 
year  1816,  deponent  advised  the  plaintiib  not  to  pvovetlmis 
debt  under  the  defendant's  eecond  commission,  under  the 
impression  that  such  second  commission  was  wholly  inoper* 
ative;  that  on  receiving  a  copy  of  the  rule  nisi  in  diia 
oaose  for  the  defendant's  discharge,  deponent  sent  to  Messia. 
Paterson  and  Peile,  the  attorneys  for  the  defendant  in  this 
cause,  and  also  under  his  second  commission,  the  foHovnng 
letter: 

'^  TM  v.  Wibon*  In  order  to  put  the  court  in  possession 
of  the  whole  of  the.fects  connected  with  this  case,  ofon 
shewing  cause  against  the  rule  nisi  served. in  this  cause  for 
the  defendant's  discharge,  I  beg  to  request  you  will  permit 
ma  to  inspect  the  proceedings  under  the  commiasioo  of 
bankrupt  against  the  defendant,  or  furnish  me  with  the  folp* 
lowing  particulars,  viz. ;  the  time  and  for  what  the  patilionr 
itigi^-^ditor's  debt  wna  oontiacted^  the  time  and  natuio  mt 
tie  act  of  bankwptojv  the*. period  atf  whifik  and  the  plaoa 
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wli9i%  tlM  tKMiiiig  wu  otweJ  oii|  and  tiie  name  and  addreaa 
df  die  assigiiMW^  mA  wfaea  dietr  debta  were  contraeled* 
M;p  ^ei9Oii'fiMr<«a^e0tiiig  tbis'  nferouitum  is  beeanse  I  ha? a 
Mto  H^nmii  that  ibe  whole  of  the  above  facta  occunred  ^<»o* 
^Mmflki^  jMMiod  of  the  defiBttdant^B  impriaooment  in  tba 
Kmi^s  Bench,  and  with  fall  knowledge  of  the  difieread 
fNtftiea  of  his  being  an  nneertificated  baidcnipt^  of  which 
aiMmislanoe  I  eoneekre  the  cowt  ongbt  to  be  afq»ized«" 
T6  wWcb  dapenent  received  the  following  aaewer : 
^  TMv.  WUsrn^  We  h*fe  reeetved  joor  leHef  reqneating 
» t#  aUew  yoil  to  iatpeet  the  prooeedbgs  nnder  the  ceaor^ 
Oiiyaiob  of  bankitipt  against  the  above  defendant,  or  t»  fnr* 
akh<;oit  with  eertain  particulars.  As  yonr  dieots  are  mA 
ereditovs  vnder  the  commission,  and  being  satisfied  that  the 
infonaalioii>  repaired  by  yon  in  their  behalf  is  only  for  the 
pvypi»e>eif  assisting  thena  in  their  endearonrs  to  defeat  the 
tOBmBSBion^  we  feet  it  our  duty*  as  representing  the  aa* 
signees  arid  the  creditors  under  the  eommissioni  who  are 
iaaleiiaHy- interested  in  seeming  16  themselves  by  virtoe  of 
the  cfammission  the  property  of  the  defendttat^  to  refnae 
the>rei{ue«|t  yon  made.  We  think  you  may  be  quite  satisfied 
the  commissioners  would  not  have  adjudged  the  defendant 
a  bankrupt,  had  there  not  been  a  good  petitionmg  croditer^a 
debt,  and  suffeient  evidence  of  a  trading  and  an  aet  ef 
bnRkrti|>toy;  We  see  m^  obfeotion  to  inform  you  the  names 
and  addresses  of  the  assignees ;  they  are/'  &c. 

That<  deponent  vras  informed  by  Mr.  PaUnam,  one  of 
the  defendant's  said  attorneys,  that  the  defendant  obtaiaedl 
hie  certificate' upon  Ibe  40d  day  after  the  opening  of  sock 
seoond  eommitoitMi  against  him,  being  the  time  of  pasnnf 
his  final  eaaikiinatmK 

Tmialf  3;  6.  a*d  CMriy,  shewed  canse^^Thta  mile  mnst 
be  diediarged.  Looking  at  the  feels  of  the  case  aMogeAen 
as  disdesed  by  Ihn  aflidaviss  on  the  one  side  and  e»  th# 
ether/  it  is  clear  that  the  seoond  commission  ia  void^  both 
at  law  and  in  equity.  The  new  bankrupt  act,  6  Oe9.  \  e.  16, 
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iMBrinadeiio  alteration  in-dbekw  bearing  at  all  upon  Aia 
question';  themfone  the  ease  maj  be  oonsidered  independ^ 
onlly-of  that  act^.and  with  refepeoce  eMcbisively  to  the  old 
laww  There  are.  many  caaeit,  both  in  this  court  and  in  the 
ocwrts  of  e<!jfuity,  wUch  are  decisive  to  shew  that  the  second 
ooaioiidsioQ  in.  this  case  is  absolutely  void.  In  Ex  parte 
Proudfifot  (a),  though  there  were  special  circumstances 
which  iadooad.the  Lord  Chancellor  to  abstam  from^settiog 
aside  tho'Seoond  commission,  the  law  was  clearly^  laid  down 
iatfayour  of  the  present  argument./  It  was- there  said,  that 
wiheo  assignees  are  chosen  under  a  first  commission,  all  the 
estate,  and  effects  of  the  bankrupt  are  vested  ill  them,  and 
be.  is  incapable  of  carrying  on  any  trade,  add  all  his  futare. 
personal  estate  is  affected  byHhe  assignmenti  and  every  new 
acquisition  will  vest  in  the  assignees.  The  bankrupt  is 
incapaUe  of  acting,  and  thei:efore  po  second  commissionxan 
he  .taken  out  before  he  has  his  certificate  under  the  first,  for 
titt.then' nothing  can  pasS'Under  the  second,  at  least  of  per- 
sonal  estate ;  consequently  the  certificate  under  the  second 
Qommission  can  have  no  operation  at  all,  and  would  be  void 
at  law.  In  Martin  v.  (VHara  (6),  Lord  Man^leid  mdy 
**  an  uncertificated  bankrupt  is  incapable  of  trading  or 
contracting  for  his  own  benefit;  all  the  property  he  acquires 
belongs  to  his  creditors.  If  he  cannot  trade  for  himself, 
be  cannot  be  the.  object  of  a  second  commission."  And 
Bulkr,  J.,  said,  '^  I  take  it  to  be  perfectly  dear  that  a< 
second  commission  cannot  be  taken  out  against  an  uncerti- 
fioatedi bankrupt;  and  for  this  reason :  it  would  be  entirely 
idle  and  nugatory."  In  Ex  parte  Crem  (c).  Lord  Eldon 
said,  '*  I  am  aware  of  all  the  difficulties  that  belong  to  the 
case  of  two  commissions  subsisting  against  the  same  person. 
The  assignee  cannot  bring  an  action,  or  protect  himself 
under  it ;  m  short,  the  second  commission  cannot  have  any 
operation  except  under  direction  of  arrangement  here*  If. 
a  joint  commission  issues  against  persons,  one  of  wliom  has 


(a)  1  Atk.  253. 
(*)  Cowp;  893. 
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been  ^kdaied  a.  bankvapt  under  ai-Beparate  connnissmi  iimi. 
gainst}  hioTy  the  joint  commission  is  a  nullit^r;  one  of  tbe  ^-'^^^^ 
parties*  being  already  a  bankrupt  under  a  prior  commissioii..  i,. 
Sd>  m^jfomt  comraiaaion  subsisting,  a  eeparate  commis^ioti  WitMif. 
against  one  of  tkoie  bankrupts  is  a  nullity.  We  are;  now 
in  the  babk  of  nuiking  an  arrangement ;  superacding  tbe 
cneoritheother^aa  may  best  answer,  ibe  enda  of  juslioes 
but  in-Lofd  Hmtbffiche*s  time,  both  tbe  jomt  and  the  sap»« 
Bale  coflMnisBions  atood  together;  andftbaA  being  permitted^ 
the  necessity  was  felt  of  giving,  the:  bankrupt,  by  «i>nmg»« 
meiit,.  the  benefit  of  a  certificate  to-  be  signed  by>  aeato 
creditors  of  a  class  who,  strictly  speaking,,  could  not 
come  in.*'  That  shews,  conclusively,  that  a  certificate 
obtained  under  a.  second  commission,  in  the  ordinary  course,, 
and  without  the  special  authority  and  arrangement  of  dio 
great  seal,  cannot  be  available.  Where,  indeed,  there  i» 
negligence  or  misconduct  on  the  part  of  the  creditors  under 
a  first  commission,  the  Lord  Chancellor  will  not  int^fere 
to  stop  a  second ;.  but  that  is  not  the  case  here.  It  was* 
held  by  Lord.  Eldon,  in  Ex  parte  Builen  (a),  that  a-  second 
commission  sued  out  while  a  first  was  subsisting  was, 
stricdy  speaking,  void ;  but  that  such  first  commission  could 
only,  be  set  up  against  a  subsequent,  one  while  it  waai»l0gaL 
operation.  Therefore  the  present  question  being  raised  in.a> 
court  of  :1aw,  the  second  commission  must  be  held  void,  and. 
there  is  nothing  upon  the  afiidavits  to  shew  that  the  first  com*- 
nnsai<Hi  is  not  in  legal  operation.  In  Ex  parte  Fachdmr  (b),, 
the  existence  of  a  prior  separate  commission  was  held  by* 
Lord  Eldon  to  invalidate  a  subsequent  joint  one;  and  in 
Warner  v.  Barber  (c),  tbe  assignees  under  .a  second  com- 
mission were  held  entitled  to  recover  against  a  third  person, 
only>  on  tbe  ground  that  the  first  commission  was  not  in 
legal  operation.  In  an  earlier  case  of  Traughton  v.  Giiley  (d), 
before.Lord.Camc?e»,  the  same  principle  seems  to  have  been 
had.  in  view.    There,  creditors  under  a  commission  havings 

(a)  1  Rose's  B.  C.  134.  (c)  2  J.  B.  Moore,  71. 

(6)  3  Rose's  B.  C.  26.  (<0  Ambler,  630. 
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itM.  pemikted  the  bankrupt,  wk^  wa»  vneeitificated,  to  go  on 
trading  mtiltbe  tiaie  of  his  dcaith,  his  aabsequeot  creditOTt 
ware  preferred  to  those  under  the  ooimnissioD,  who  were 
Wiuo^.  betd  io  equity  to  have  lost  their  priority,  though  the  bank* 
mpt's  subseqaent  effiscts  were  held  in  law  to  renam  Teated 
in  his  asaigneea.  That  resuk  ftrflows  necessarily  from  the 
profisiim,  that  if  a  man  does  not  pay  fifteen  diiilinga  in  tho 
pooiid  under- a  seoond  conmiission^  his  future  eflecta  remSM 
liaUa ;  b^caoae,  if  a  man  who  had  not  obtained  hie  certiA^ 
cafe  WHier  a  first  commissioii»  but  who  had  dbdtimiiLi 
der  a  second,  could  be  protected  in  tluit . 
stand  in  a  better  aitiiaiio»#«B4KrWBa8i'Wh6  bad  obtoineii 
km  I'Tfl'^^t^  ander  «  ikat  eonraaission.  In  Bs  parte 
MrnHn  («%  it  was  said  by  Lord  Eldm  to  be^^ery  dearly 
sehled  that  if  a  man  has  been  declared  m  bankrupt  un* 
der  a  separate  commission,  another  coa^missieii  agunal 
hicn  cannot  be  maintained  ant3'  he  ha»  obtained  faia  ceiti- 
fieate  under  the  former;"  and  in  Ex parie  lUedbs  (i)>  diat, 
'*  the 'first  commission  snbsisting,  of  whatetef  date,  die 
aeeoaid  is  cfearly  bad.^  In  the  hitter  case  his  lordship  seeasa' 
Io  have  expressed  aw  opinion  that  the  case  of  ZVea^iSfi  ▼• 
G^ky  (c),  had  been  carried  too  for,  for  he  added^  "  casea 
have,  however,  occurred  where  an  old  eommissioB  subsisfSng; 
and  the  bankrupt  having  gone  again  info  trade,  a  new  com* 
mission  issued,  which  he  attempted'  to  supersede :  anfd'  if' 
was  heM,  that  if  the  persons  claiming  beneficially  under  the 
old  connnissioii  did  not  mean  to-  interfere  with  the  eflfects 
under  the  latter  coraniission,  the  Oourt  wonld  not  interpose; 
'  yet  thert  ^its  difficulty  remained,  that  the  first  commissjoaK 
might  be  set  up  a»  a  bar  to  iln  action  under  tbe  stiebftki* 
The  Court,  however,  ha9  refti«»ed  to  inteifnre  in  thatcafse, 
and  has,  in  Lord  Hardwkke^B'  tithe^  frequently  pennitted 
two  comittissions  to  proceed  together;  a  separate  altera 
joint  commissiob  \  yet  it  is  dear  in  hm  thai  the  separa^ 
c^ntniseioH  wtts  bad.    Many  important  observations  arise 

(o)  15  Vewy,  jtm.  115.  (c)  Ambler,  690. 

(*)  15Veaej,jnn.  545. 
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t  what  tba  Court  did  m  naughimi  t.  GitkyJ'  Upon 
Ihe  wbok  rwri^w  of  the  subject,  therefore*  it  ift  dear  tfaot 
Ike  eecosd  coinmiisioD  in  this  cate  i«  void  io  law»  or  at 
leaal  llMit  no  benefit  €M  be  derived  from  the  cerdficata 
obtaiaeA  voder  it»  unless  it  were  obtained  by  the  special 
pamiiasion  of  iha  Lord  ChanoeUor,  with  raferanoe  to  the 
fast  ooBiBussion;  dM  pfanntiffs,  therofere»  can  be  affected 
only  by  the  first  ooBMBSsaiaft;  and  as,  aooonding  to  the  law 
as  il  stood  when  that  eo«HMMM  ianaed,  they  bad  thnai 
dection  either  to  bold  the  body  of  Aalmnbsi^p^or  la  provnw 
tbcj  have  the  sasae  privilege  now,  and  not 
are  entitled  Io  the  benefit  of  the  arrest. 


JPmrke,  contri. — ^The  second  eoasmiasion  and  the  qeitiftt 
cate  obtained  under  it  are  not  absolutely  void,  but  voidaMo 
only.  Tlwe  prtaetpal  mason  given  for  the  law  as  laid  dowia 
in  Ex  part$  Proud/ooi  (a),  waa»  that  vrfien  onoe  a  conuciis^ 
aion  has  issued  against  a  man,  he  is,  iintil  be  obtains  hia 
oettififlale,  incapably  of  acquiring  any  future  psoperty.  Even 
as  the  law  stood  at  the  date  of  that  decision,  the  propoai^ 
tion  appears  to  belaid  down  a  little  too  brQadly>  because  it 
is.  dear  that  m  against  a]l  the  world,  except  hia  assignees,, 
an  uncertificated  bankrupt  has  a  right  Io  goods,  ao^iured  bgr 
him  since  bis  bankruptcy,  and  that  against  a  straagpsr  ho> 
inay  aainlain  trover  for  them;  WeU  9.  Jex  (i).  A3  the 
law  now :  stands  it  is  plain  tkat  the  defendant  is  entitled  te^ 
his  diaqhaifo  by.  the  ei^es^  words  of  the  stalale  6  GeOk  4* 
c.  16;  for  s.  186  of  that  atatuHe  declares  th^t  any  iiaqknipt. 
who.  fballi  after  his  Cfrtificate  shall  bane  boon  allowed^  be 
arvested,  or  have  anjiacdon  brought  against  him  fef  anji, 
debt,  claim,  or  demand,  thereby  made  proveabi^  under  tbet 
commission  against  such  haoksupt,  sfaa)I  be  discharged  upon 
oonunon  bail ;  and  s.  127,  vestf  a  bankrupt'^  future  esiatn 
and*  efects  in  hi^  assignosa  only  in  cases  wherei  he.  shall  have 
been  so  dischaigged.  b^isncb  oertifica^  as  aforesaid^  of  sboll. 
havm  cofopounded  with  hb  creditors,  or  shall  have  been 

(fl)lAtk.953.  {b)7T.K99h 
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discharged  by  any  insolvent  act.  Some  equity  cases  have 
been  cited  as  shewing  that  the  commiaeion*  was  there 
admitted  to  be  void^  though  the  Lord  ChaaceHor  refused  to 
interfere*  upon  the- ground  of  negligence  in  the  applicaat; 
but  the  fair  effect  of  those  cases  seems  to  b^  to  shew  that 
those'  commissions'  were  not  absolutely  void,  but  voidable 
only;  iThere  are  other-  cases  to  the  saoie  effect;  Ijpi 
Bnte9on  r.  Harisink  (a)»^  where  a  bankrupt  pleaded  hia 
bankruptcy,  and.  relied  on  Us  •certificate^  which,  the  plaintiff 
cowteaded'  wto'  v6id.  under  5*  Oetr*^  %  c.  30,  Lord-  Xenyon 
decided  that  (he  plaintiff,  could  only  impeach  the.  eertaficatei 
and  not  the  oommissioai  The  proper  couiae  to  be  adopted 
by  a  creditor  who  seeks  to  impeach  the  commisaian  itself 
is:t6  petition-  to  supersede  the  commission.  That  is  tke 
only  mode  by  which  all  the  questions  which  appear  from  tks 
equity  oases  cited  on  the  other  aide  so  pecuUariy  fiiibr  dia« 
evasion'  before'  the  Lord  Chancellor,  can  be  cdnvementlf. 
discussed  and  disposed  of.  After  (hose  cases,  and  the 
practice  which  has  prevailed  of  making  special  arraagemeois 
about  commissions  of  this  nature,  it  cannot,  at  all  events/ 
be  assumed  as  a  settled  point  that  the  second  commissioar 
is  void  at  law.  In  Butts  v.  Bilke  (b),  thb  question  was. 
raised  upon: a  special  verdict,  and  underwent  a  full.diseus* 
sion  in  the  Court  of  Exchequer.  All  the- cases  cited: aoav 
were  then  brought  before  that  Court,  and  Thonqmm^  C.  B.^ 
said,  ''  that  as  the  court  considered  the  question  one  of 
great  difficulty  and  importance,  and  that  as  the  objeclimi 
restiag^on  the  point'  of,  whether  the  third»  commission^  was 
absolutely  void,  or  merely  voidable,  ought  to  be  well  weigfaed> 
as  it  was  clear^from  many  of  the  cases  that  the  Chancellor 
frequently  gave  effect  to  such  subsequent  commissions,  by 
superseding  the  first,,  the  Court  were  of  opinion!  thai  the- 
cause*  had  not  gone  far  enough  to  derelope  Uie  merits,  ao^as- 
toi enable  them*  to  pronounce  a  condustre  judgment;  aad 
that  as  the  question  required  the  utmost  oansideratioii,.aU 
the  facts  ought  to  be  put  upon  the  record,  for  the  purpose 
(a)  4  Esp.  N.  P.  C.  43,  >        (6)  4  Price,  S40.  '  ^> 
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of  receiving  a  aotemii  detennination."  No  such  delermina-  iM8. 
Uon»  however,  was  arrived  at>  for  the  case  went  off  upon  a 
defect  of  evidence  of  an  act  of  bankruptcy ;  but  at  leaat 
(hat  ease  shews  that  the  question  is  unsettled.  Then  came 
the  case  of  Warner  v.  Barber  {a) :  that  was  before  the 
Conrt  of  Common  Pleas^  who,  so  far  from  considering  the 
question  as  settled,  postponed  that  cause  in  consequence  of 
the  case  of  Butts  v.  Bitke  being  then  depending  in  .the 
Court  «of  Exchequer ;  and  upon  that  case  going  off,  theji 
aoluallj  gave  judgment  in  favour  of  the  second  commisaion, 
holding,  that  where  a  prior  and  joint  commission  had  .been 
issued,  but  not  acted  on  or  superseded,  such  commission 
did  not  invalidate  a  second  separate  commission :  and  since 
that,  in  I'odd  v.  Maxfield  (b),  where  a  defendant  had  been 
three  times  declared  a  bankrupt,  and  had  not  paid  15s.  in 
the  pound  under  the  second  commission,  this  Court  held, 
that  the  third  commission  was  not  void  on  .that  account, 
but  voidable  only.  Martin  v.  0*Hara  is  the  only  authority 
^ihat  seems  strongly  against  the  present  defendant,  and  that 
case  only  decided  that  a  second  commission  against  a  bank- 
rapt,  pending  a  former  one,  (which  the  former  commission 
here  can  hardly  be  said  to  be,)  under  which  he  has  not  ol>- 
tained  his  certificate,  is  void ;  besides  which,  that  decision 
proceeded  on  the  ground,  that  ''the  proceedings  under  the 
last  commission  were  manifestly  a  gross  fraud  and  cou<- 
trivance  on  the  face  of  them ;  that  the  whole  was  a  gross 
hwid :"  whereas  here  it  is  clear,  that  no  fraud  was  centem* 
plated,  nor,  indeed,  can  it  be  said,  that  any  has  been  prao- 
.tised« 

Cur.  adv.  vulL 

Lord  Trntbrdbn,  C.  J.,  now  delivered  judgment,  and 
after  stating  the  substance  of  :the  affidavits,  thus  proceeded: 
The  case  principally  relied  upon  in  argument,  <feo  shew  that 
the  second  commission  in  tbis'Caae  was  void,  waa  that*  of 

(a)  2  J.  B.  Moore,  71.  (6)  5  D.  &  R.  258;  3  B,4t  C.  222. 
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UNML  JHMTte  ««  (fHafa{a).  If  tv^te  thefe  dtoekkd  lluit «  MCfM* 
«oflii^i8ti0o  ag«in#l  a  babkrapt,  peniKng  a  feiln«r  ooe  titt- 
dar  which  he  had  tiot  stained  his  certificale,  Mras  veid|  a 
WfLdoir.  dedMii  %rbich  aji^iAies  very  stroogiy  to  the  ftte8«r6l  €iM« 
It  is  bttl  JHtliee,  howeV^o  to  eb6f^€,  that  the  aeccmd  coMh 
ffiiasioii  in  that  ease  waa  evidently  a  mer^  e^ntrivanae; 
imdiHkj  fooaded  ia  frand^^-MM  obaeNaCkm  lafaieb  ia  aMt 
af^plieaUe  td  tbe  flreaeat  aase;  thoKgb  bei«  Aere  ia  Mf 
avideBce  ta  ahe#  thai  &a  aaeigti^es  uadev  the  fliat  ce«i« 
aiiliiidd  in  afty  ttatiaer  acquiesced  ia  fhn^  itfsaing  of  Aa 
aacond,  or  in  the  saibsteye«t  u  aJiag  of  tte  titphftfpe.  Tha 
«l^tflaoa#  af  the  diflGbrent  torda  chaoeaUorsr wfahAt  miauitoidt 
appear  ta  hute  beaia^  that  the  secoad  commissieMi>  m  a  ciMe 
Kba  tbe  pr«MH»  wouM  be  void.  On  tbe  part  ol  tbe  de* 
fendaat  we  were  referred  to  tbe  case  of  TFafr&t.  Bo9  (d); 
wlkcae  ii  was  deckted  tfaat  aa  uncertificated  bankrupt  might 
laaintain  trover  in  respect  of  goods  acquired  siwse  Ui 
bankrapicy ;  bat  tbe  reason  of  that  is,  that  as  between  him 
aad  all  die  res%  of  the  world,  except  his  asaigiiees,  he  has  a 
special  praperty  in  tbe  goods.  Tbe  case  of  BniH  v« 
BUke{c)  wad  atso"  m^nrtioaed,  but  nothing  was  decMed 
witb  respect  to  this  qaestion  there ;  aofd  we  were  referred 
to  k  Biereiy  as  shewing  the  nasettted  siaca  of  tbe  quMtMi 
it  waa  SMged  on  the  pnrt  of  the  defendant  that  tfaa^  saoevid 
eonmiiasion  ought  to  be  deemed  good  nntil  it  waa  sapem 
aeded )  or  that  the  Lord  Chancellor  woaM^  upon  appiica*^ 
tfan  to'bim»  allow  ibe  second  commissMft  to  ataod  mmI 
sttperaeda  die  former :  but  wo  do  not  consider  eursalaea 
called  upon  in  this  case  to  say  what  woidd  be  tbe  effec^of 
a  nipaufgAns  eitber  of  the  first  or  of  tbe  second  coinmisainii. 
We  are  of  opinion,  that  in  this  case  the  secoad  eoHMnasiiien 
waa  sibBohiaaiy  void;  and  thai  aH^^  ^i^Hrty  of  the»  bank- 
rdptrsobseqnaatly  acquired,  vested  in  his  ass^e^  nndas 
Ibe  fiMt^  commiaMon.  The  case  of  ToM  t.  Ua»fiM  v>aa 
also  aMeaiiiMied>  mfk^  reference  ea  the  cflset  of  a  seeond 

(a)  Cowper,  83S.  (c)  4  Price;  940. 

(*Xrt.R.sat. 
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1,  nadar  wlucb  tile  btakropt  did  not  pagr  i 


I  n  die  pooad ;  bot  tbe  eiiect  of  that  cui  bave  ao 
beanag  upoa  dw  piasent  question.    The  law  is  bow  altered  o^ 

iatbatrtapect;  aad  by  tbe  6Gco.4,  c.l6,  s.  1^7* the falure  ^^^^ 
piopeitjp  ia  suck  eaaes  vests  ia  the  a8fignee»»  arfK>  are'eali* 
tied  to  aeiae  tbe  saae  in  like  imniaer  as  tbej  migbt  base 
asiaed  property  of  wbicb  tbe  bankfvpt  was  passeseed  ai 
Ihe  liflHS  of  iasuiag  tbe  coauufssioo.  Upoft  tbe  autbori^ 
tbevefore^  of  M^trtim  v.  O'Hmra^  aad  of  the  repeated  deebH 
ralioas  of  lords  cbaaceUors,  that  in  saeb  a  case  aa  tbia  Ibe 
8eca«d  eooMaissioii  is  absolutely  void^  we  are  of  opiaipti 
that  tbe  ceitifieate  obtaiaed  by  tbe  defendant  nttder  thai 
Qoninissioo  is  aaytailiag,  aad  conse^aently  that  tbe  nda 
for  diacfaargiDg  bia>  out  of  custody  at  tbe  sail  of  the  ptaii^ 
tift  iBttst  b^  diseharged* 

Rale  discharged. 


The  King  v.  The  Commissionehs  of  the  Parish  of 
St.  Paul,  Shadwell. 

By  aa  act»  15  Gto.  3,  cap.  54,  eatitaled  ''  Aa  act  Cot  The  Court  wiU 
patiag  aad  regulatiDg^  aad  for  preveatiag  ainasoces  and^^^com- 

idbstivctioas  witbia  New  GraTcl  Laoe^  aad  tbe  saftsral  missionen 

,     1  ...      .  .  »      *  r>      entrusted  by 

Streets,  laaes^  passegies,  and  places  withia  the  pavisfa  off  ott.  act  of  partia- 

Paal,  Sbadwell,  in  tbe  county  of  Middlesex,  not  compnsad  ^^^^^  ^ 

ia  aa  act  passed  io  the  lltb  year  of  his  presaaC  Majesty's  the  eipendi- 

reiga»  for  pamg^  aad  r^gMataag  Rosemary  Lane  aad  the  JuMoco^Jel 

other  places  tbefebr  laeatioaed^"  certiili  peitetia  were  a^  them  to  lery  s 
'  ^  ^  -    ,  .  .  r  rate  for  tbe 

paiated  aMnmsuoiiefafer  pavttaent'foi^  pftrteC' tfaie  parisfr  parpoie  of 
of'  St.  PauU  Sbadwell,  aad  itwaseaacted,  that  it  ahoakl  P^"]^;^^ 
be  lawful  for  the  said  cenaiissioBfers  to  borrow,  apon  crsdst  oo  the  ratee 
apoB  the  lateaand  assessiaeiits  to  be  bm^^  by  virta^  ef  ^^^^^^^^ 


that  aeV  Miy  ••»  or  sains  of  nsoasy  at  interest^  aari^  to  raisa  witboot  pledg- 
ing tb«r  per- 
asaal  laapoosibffitjy  whtie  the  lisbilities  created  under  tbe  IbnaiBr  aise  sre  leserrsd  by 
the  new  act,  although  the  Utter  directs  that  tbe  coaaauSMCWMyB.  ihall  be  tasd  in  die 
I  of  their  clerk,  and  no  interest  has  been  paid  within  twenty  years. 
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18S8.  any  aunn  or  sums  of  money  by  the  sale  of  annuities  for  the 

'***"'^^^  natural  life  or  lives  of  such  person  or  persons  as  should  be 

9.  nominated  or  appointed  by  the  purchaser  or  contractor,  so 

St.  PAin,  38  guch  annuity  or  annuities  did  not  exceed  the  rate  of  10/. 

ShADWBLL.  ,  ,  1  r 

per  cent.,  and  so  as  the  purchase  money  for  any  one 
annuity  exceeded  not  \000L,  and  so  as  the  moneys  to  be 
raised  by  the  ways  and  means  aforesaid,^  or  either  of  them, 
did  not  exceed  5000/.;  and  that  it  should  be  lawful  for 
the  commissioners  to  make  an  order  for  the  repayment  of 
the  moneys  to  be  borrowed  as  aforesaid  and  the  interest 
thereon,  and  also  for  the  payment  of  such  annuity  or  annui- 
ties as  should  be  purchased  as  aforesaid,  particularizing  at 
what  respective  tim^s  in  the  year,  and  in  what  proportions, 
the  said  interest  and  annuities  should  be  paid,  according  to 
the  agreement  of  the  parties^  upon  the  said  loan  or  pur- 
chase ;  and  from  and  immediately  after  such  order  and . 
receipt  for  the  moneys  advanced  should  be  signed  by  the 
commissioners,  the  moneys  so  advanced  and  lent  at  interest, 
and  the  respective  annuities,  were  thereby  charged  upon  the 
rates  and  assessments  to  be  made  by  virtue  of  that  act* 

Under  this  act  300/.  was  borrowed  from  John  Armitagej 
for  which  he  received  the  following  document,  signed  by 
five  of  the  commissioners,  but  not  sesAed  : 

''  We,  the  commissioners  constituted  and  appointed  for 
putting  in  execution  an  act  of  parliament  made  and  passed 
in  the  fifteenth  year  of  the  reign  of  King  Geo.  S,  entitled 
'  An  act  for  paving  and  regulating,  and  for  preventing  nui- 
sances and  obstructions  within  New  Gravel  Lane,  and  the 
several  streets,  lanes,  passages,  and  places  within  the  parish 
of  St.  Paul,  Shadweli,  in  the  county  of  Middlesex,  not  com- 
prised in  an  act,  passed  in  the  eleventh  year  of  his  present 
Majesty's  reign,  for  paving  and  regulating  Rosemary  Lane, 
and  the  other  places  therein  mentioned,'^  have,  in  pursuance 
and  by  the  authority  vested  in  u$  by  the  said  act,  borrowed  of 
John  ArmUage,  of,  &c«  the  sum  of  300/.  upon  the  credit  of 
and  chargeable  upon  the  rates  and  assessments  to  be  made. by 
virtue  of  the  said  act,  for  which  we  have  agreed  to  pay 
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interest  for  the  same  at  and  after  the  rate  of  4/«  10s.  per        1828. 
cent,  per  annum^  in  the  proportion,  manner  and  form  after     jT^t^ 
mentioned^  until  the  repayment  of  the  said  principal  money..  9. 

Now  we,  the  said  commissioners,  according  to  our  agree-  g  ^'  ^^^^  * 
ment  with  the  said  John  Armitage,  and  in  consideration  of 
the  said  sum  of  300/.  to  us  in  hand  paid,  as  by  our  receipt 
indorsed  doth  apfiear,  have,  at  our  meeting  held  in  pursu- 
ance of  the  said  act,  at  the  Vestry  Room  of  the  parish 
cburch  of  St.  Paul,  Shadwell,  aforesaid,  the  day  these  pre- 
sents bear  date,  ordered,  directed  and  appomted,  and  by-  ^ 
these  presents  do  order,  direct  and  appoint  to  be  paid  to 
the  said  John  Armitage,  his  executors,  &c.  yearly  and  every 
year  until  the  redemption  of  the  said  rates  by  the  repayment 
of  the  said  principal  sum  of  300/.,  exclusive  of  the  interest  . 
that  shall  accrue  due  thereon  as  aforesaid,  the  yearly  sum 
of  13/.  lOs.  as  and  for  the  interest  of  the  said  sum  of  300/.. 
at  the  rate  of  4/.  10s.  per  cent  per  annum,  by  four  equal 
quarterly  payments  on  the  usual  feasts  or  quarter  days  fol- 
lowing, &c.  and  which  interest  zkaU  be  paid  and  payable 
out  of  the  money  arising  by  the  rates  and  assessments  to  be 
paid  by  virtue  of  the  said  act,  as  the  same  is  thereby  di- 
rected :  provided  always  that  nothing  herein  contained  shall, 
extend  or  be  construed  to  give  the  said  John  Armitage,  his 
executors,  &c.  a  priority  to  any  other  charges  made  by  the 
same  commissioners  on  the  said  rates,  but  that  all  such 
charges  shall  stand  in  equal  degree.  In  vntness  whereof,' 
and  in  obedience  to  and  under  the  direction  of  the  said  act, 
we  do  sign  this  our  order  this  26th  day  of  August,  1776." 
In  July  1801,  Armitage  being  dead,  Drewry,  his  sur- 
viving executor,  received  five  years'  interest,  due  at  Mid- 
summer, 1801,  from  the  acting  commissioners;  6/.  155. 
in  February,  1802,  for  interest  due  at  Christmas,  1801 ; 
and  in  the  summer  of  1802,  the  interest  due  at  Mid- 
summer iu thatyear.  Drewry,  being  engaged  in  business 
at  Derby,  and  not  having  occasion  to  come  to  London, 
had  not  applied  for  the  payment  of  interest  from  1802  to 
1812. 

VOL.  I.  Q  Q 
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1828.  B;  au  act  of  50  Geo.  5,  intituled  ''  An  act  for  better  re- 

^'^''^^'^^      gulating,  maintaining  and  employing  the  poor  within  the 
9.  parish  of  St.  Paul,  Shadwell,  in  the  county  of  Middlesex; 

^.  Paul,  f^j.  better  lighting,  watching,  paving,  cleansing,  repairing, 
and  improving  the  streets  and  other  public  places  in  the 
said  parish ;  and  for  repealing  three  acts  severally  passed 
in  the  29th  year  of  King  George  the  2d,  and  in  the  10th 
and  15th  years  of  his  present  Majesty,  relative  thereto,"  the 
said  act  of  15  George  Sd,  and  two  other  acts  therein  re* 
cited,  and  all  the  several  powers  and  authorities,  matters 
and  things  therein  contained,  so  far  as  they  related  to  the 
said  parish  of  St.  Paul,  Shadwell^  were  repealed  and  made 
void  to  all  intents  and  purposes  whatsoever,  save  and  ex- 
cept as  to  the  recovering,  levying,  collecting,  and  receiving 
any  penalties,  rates  or  assessments  due  at  the  time  of 
passing  that  act,  and  the  payment  of  the  several  bonds,  an* 
nuities,  and  other  debts  and  sums  of  money  secured  and  then 
remaining  due  or  subsisttng,  and  payable  under  those  ads 
repeakd  or  any  of  them,  and  which  said  penalties,  rates  and 
assessments  might  and  should  be  recoverable,  levied  and 
coUected,  and  bonds,  annuities  and  debts  paid  under  the 
powers,  and  authorities  of  that  act;  and  that  that  act  should 
be  considered  as  extending  in  its  operation,  effects  and 
powers  over  the  whole  of  the  said  parish  of  ShadwelL 

By  section  l6,  it  was  enacted^  **  that  the  said  commis- 
sioners should  and  might  sue  and  be  sued  in  the  name  of 
their  clerk  or  clerks  for  the  time  being,  to  be  appointed 
under  that  act." 

■  Between  1812  apd  1823  several  applications  were  made 
by  Drewry  and  his  agents  to  the  commissioners  for  putting 
that  act  into  execution,  and  their  clerk  and  treasurer,  for 
payment  of  the  arrears  of  interest,  without  effect,  upon 
which  Drewry. iied  a  bill  in  Chancery.  The  cause  came 
to  a  hearing  in  Michaelmas,  1826,  when  the  bill  was  dis- 
missed without  costs,  with  an  intimation  from  the  Master 
of  the  Rolls  (Sir  John  Copley)  that  the  proper  course 


The  King 
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was  for  Drewry  to  apply  for  a  mandamus.  On  the  9th  1828. 
of  July,  1827>  Drewry  gave  notice  to  the  commissioners 
that  he  intended  to,  and  should  and  would,  as  soon  after 
tiie  expiration  of  twenty  days  of  their  being  served  with  ^^'  Paul, 
that  notice,  as  an  opportunity  should  occur,  unless  the 
commissioners  named  and  appointed  by  virtue  of  the  said 
act  of  dOth  Geo.  5d,  some  or  one  of  them,  should  and  did 
forthwith  pay  unto  him,  as  such  surviving  executor,  the 
arrears  of  interest  then  due  under  and  by  virtue  of  the 
said  deed-poll,  or  part  thereof,  make  or  cause  to  be  made 
an  application  to  the  Judges  of  his  Majesty's  Court  of 
King^s  Bench,  at  Westminster,  for  a  mandamus,  to  compel 
the  said  commissioners  to  appropriate  a  part  of  the  moneys 
arising  from  the  rates  and  assessments  levied  or  to  be  levied 
under  the  said  last  mentioned  act,  towards  payment  of  the 
arrears  and  future  payment  of  the  said  interest. 

In  Michaelmas  term  last,  Coleridge  obtained  a  rule  calling 
upon  the  commissioners,  "  appointed  and  acting  under  and 
by  virtue  of  a  certain  act  of  parliament,  made  and  passed 
in  the  50th  year  of  the  reign  of  his  late  Majesty  King 
George  the  Sd,  for  better  regulating,  maintaining  and  em- 
ploying the  poor  within  the  parish  of  St.  Paul,  Shadwell, 
in  the  county  of  Middlesex;  for  better  ^lighting,  watching, 
paving,  cleansing,  repairing  and  improving  the  streets  and 
other  public  places  in  the  said  parish ;  and  for  repealing 
three  acts  severally  passed  in  the  29th  year  of  King  George 
the  2d,  and  in  the  10th  and  15th  years  of  his  said  late  Ma- 
jesty King  George  the  3d,  relative  thereto,"  to  shew  cause 
why  a  writ  of  mandamus  should  not  issue,  directed  to  them, 
commanding  them  to  make  all  necessary  orders,  and  to 
take  all  necessary  measures  for  appropriating  a  part  of  the 
moneys  arising  from  the  rates  and  assessments  levied  or  to 
be  levied  under  the  said  first  mentioned  act,  towards  pay- 
ment to  John  Drewry  of  the  arrears,  and  future  payments 
of  the  interest,  secured  by  a  certain  deed  poll  granted  (in 

QQ2 
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1838.        pursuance  of  the  said  act  of  the  15th  year  of  the  said  late 

'tT^'k^o     ^^°8  George  the  Sd)  to  one  John  Armitage,  for  securing 

V.  the  sum  of  300/.  and  interest,  to  which  said  deed-poU  the 

Shadwell.    ^^^  ^^^  Dretvry  is  entitled,  as  the  sole  surviving  executor 

of  the  said  John  Armitage,  deceased. 

Gumey  and  Piatt  now  shewed  cause.  No  application 
for  payment  having  been  made  for  the  last  twenty-six 
years^  the  debt  must  be  presumed  to  have  been  paid.  If 
it  has  not,  the  act  points  out.  the  remedy  by  action  against 
the  clerk;  and  the  Court  will  not  grant  a  mandamus  where 
the  party  has  another  specific  remedy  (a).  The  application 
for  a  mandamus  ought  to  be  made  within  a  reasonable  time. 
In  Rex  v.  The  Justices  of  Lancashire  {b)  the  Court  refused 
a  mandamus  to  make  a  rate  to  reimburse  inhabitants,  on 
whom  a  fine  had  been  levied  for  non*repair  of  a  highway, 
after  an  interval  of  eight  years.  This  is  not  a  deed-poll,  as 
it  is  not  under  seal.  If  this  had  been  the  case  of  a  private 
individual,  he  would  have  been  barred  after  six  years.  It 
is  the  duty  of  the  commissioners,  who  are  trustees  for  the 
public,  to  take  the  opinion  of  the  Court* 

Coleridge^  contri,  was  stopped  by  tbe  Court. 

Per  Curiam. — ^The  clerk  cannot  be  sued  except  where 
the  commissioners  are  liable,  and  their  liability  must  de- 
pend upon  the  form  of  the  instrument.  Upon  this  instru- 
ment no  party  could  be  sued.  Where  an  action  is  brought, 
and  you  plead  payment,  you  may  in  general  rely  upon  the 
period  which  has  elapsed.  So  here,  if  there*  is  any  mode 
of  compelling  payment,  you  may  return  payment  to  the 

(a)  Eer  v.  Buhap  qf  Chester^  1  M&S.80;  CorD.Dig.Mandanias, 

T.  R.  396;  Eer  v.  Mayor  ofCd-  A,  B.;  Selw.  N.  P.  7ih  ed.  1080. 
chuter,  2  T.  R.  259 ;  Rtx  v.  Arch-         (b)  1 2  East,  366 ;  and  see  Rex 

hUhopofCanierhufy,B'EaL&tf2\S;  v.  Staiiiforth  and   Keadlfy  Canal 

lUx  Y.  Committumert  of  Dean,  8  Company,  1  M.  &  S.  39. 
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mandamus.    But  this  is  money  lent  to  a  public  body.     If 

it  bad  been  paid,  their  books  would  contain  some  entry  to     ^,    „ 

that  effect :  the  books  of  the  old  commissioners  would  be  v. 

handed  over  to  the  new ;  and  the  last  act  contains  an  ex-    sJ^^^ell 

press  reservation  of  all  powers  and  liabilities  which  exbted 

under  the  former  acts. 

Rule  absolute. 


LOVELAND  17.  KnIGHT. 

This  was  an  action  of  debt,  upon  a  bond  executed  by  the  Where  the 
defendant,  as  the  surety  of  A.  B*,  a  collector  of  assessed  bonddescHbes 
taxes,  for  the  due  payment  over  by  the  latter  of  the  taxes  a  public  act  of 
collected   by  him.     Plea,  non  est  factum^    At  the  trial  wVcUespect- 
before  Lord  Tenterden,  C.  J.,  at  the  last  London  Sittings,  »°g  "^^^  of 
the  only  question  was  whether  the  title  of  the  act  of  parlia*  taxes/'  which 
meat,  authorizing  the  collection  of  the  taxes  in  question,  "y^u'^To^er' 
was  correctly  recited  on  the  record,  in  which  the  condition  the  condition 
of  the  bond  was  set  out  upon  oyer ;  the  condition,  as  it  describUigltas 
appeared  upon  oyer,  stating  that  the  act  was  one  respecting  anactrespect- 
..  r   '  1  .  ,7     1  J-       .      L  ing"dutiesaii 

''duties  on  assessed  taxes,    whereas,  accordmg  to  the  con-  assessed 

dition  of  the  bond  when  produced  in  evidence  under  the  taxes,"  the  va- 

1       •  1  «  t     •         /•  n*"<^®  w  not 

issue  of  non  est  factum,  the  title  of  the  act  was, ''  duties  of  fatal. 

assessed  taxes.*'  It  was  objected  that  this  was  a  fatal 
variance;  but  the  Lord  Chief  Justice  overruled  the  objec- 
tion, and  the  plaintiff  had  a  verdict.  . 

P.  Pollock  now  moved  for  a  new  trial,  and  renewed  the 
objection.  It  is  a  rule  of  pleading  that  where  a  document 
is  set  out  upon  oyer,  it  must  be.  correctly  set  out,  even  to 
the  very  letter.  In  such  cases  a  variance  in .  appearance, 
though  none  in  sense,  is  fatal.  .  In  Waughv.  BusseU((a), 
the  defendant  in  an  action  of  debt  on  bond  prayed  oyer  of 
the  condition,  which  was  for  the  payment  of  ''  one  hundred 
(a)  t  Marsh.  214;  5  Taunt.  707. 
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pounds/'  aqd  pleaded  non  est  factum ;  the  word  hundred 
was  omitted  in  one  place  in  the  condition ;  and  it  was  held 
that  this  was  such  a  variance  between  the  oyer  and  the 
condition    as    precluded    the    plainti£f   from    recoveriog. 
[Bayley,  J.  This  is  a  public  act ;  are  we  not  bound  to  take 
judicial  notice  of  the  way  in  which  it  is  worded  ?     Is  uot 
the  Court  bound  to  take  notice  that  there  is  such  an  act 
containing  the  word  of,  and  that  there  is  no  such  act  con- 
taining the  word  on?    Lord  Tenterden,   C.  J.     I  have 
always  understood  the  rule  to  be^  that  where  the  erroneous 
expression  does  not  alter  the  meaning  of  the  sentence,  but 
leaves  it  equally  intelligible,  it  is  no  variance.     Is  not  that 
the  case  here?]     By  setting  out  the  bond  on  oyer,  the 
plaintiff  professes  to  set  it  out  in  the  very  words  and  letters, 
and  is  bound  to  do  so.     [Bay ley ,  J.  It  has  been  held  that 
the  omission  of  a  word  where  the  context  supplies  It,  con- 
stitutes no  fatal  variance.}    By  the  statute  28  EUz.  c  4, 
sheriffs  are  liable  to  a  penalty  for  taking  more  than  a  certain 
sum  on  executions  "upon  the  body,  lands,  goods,  or 
chattels ;"  and  where  a  declaration  on  that  statute,  in  re- 
citing it,  stated  the  words  as,  *'  body,  lands,  goods,  and 
chattels,''  the  variance  was  held  to  be  fatal.     King  v*  MoT" 
sack  (a).    In  Boyce  v.  Whitaker  (6),  Lord  Mansfield  said 
that  where  a  party  unnecessarily  set  out  an  act  of  parlia- 
ment, he  would  hold  him  to  half  a  letter ;  and  in  Miils  v. 
Wilkins  (c).  Lord  HoU,  speaking  of  an  act  of  parliament, 
said,  the  title  is  not  a  material  part,  neither  is  it  necessary  to 
set  it  forth,  but  yet  it  is  a  name  given  by  the  makers,  and 
therefore  you  must  describe  it  accordingly,  if  you  will  de- 
scribe it  by  its  title. 


Lord  Tenterden,  C.  J. — I  was  of  opinion  at  the  trial, 
and  I  am  of  the  same  opinion  now,  that  the  meaning  of 
the  sentence  in  this  case  is  not  altered  or  obscured  by  the 
mistake  that  has  been  fallen  into ;  and  therefore,  that  there 


(a)6T.R.771. 


<()  Doug.  94. 


(c)  2  Salk.  609. 
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is  no  variance.  The  rule  of  pleading  is,  that  you  must  not 
▼ary  the  sense  of  that  which  you  profess  to  set  out.  The 
case  cited  of  Waugh  v.  Bussell,  is  very  different  from  the 
present.  There  the  expression  one  pounds,  was  substituted 
for  that  of  one  hundred  pounds,  which  wa««si  material  altera- 
tion of  the  sense  and  meaning  of  the  passage.  Here,  there 
is  no  such  alteration ;  for  the  expressions, "  duties  an  assessed 
taxes/'  and  ''  duties  of  assessed  taxes/'  both  convey  pre- 
cisely one  and  the  same  meaning,  and  therefore  I  think 
there  is  no  variance,  and  no  reason  for  granting  the  rule. 

Bayley,  J. — I  am  of  the  same  opinion.  I  take  it  that 
in  deciding  the  question,  whether  there  is  a  fatal  variance 
or  not,  you  are  not  merely  to  consider  whether  there  is 
something  stated  which  is  apparently  wrong,  but  you  are 
to  look  at  the  sentence  altogether,  and  at  the  context,  to 
see  whether  you  can  collect  from  the  whole  the  sense  in- 
tended to  be  expressed ;  and  that  if  you  can  do  so,  it  is  not 
a  fatal  variance.  In  King  v.  Pippett  {a),  where  the  declara- 
tion set  out  the  precept  from  the  sheriff  to  the  portreeve  of  a 
borough,  the  improper  insertion  of  the  word  if,  was  held 
no  variance,  for  it  might  be  rejected  as  surplusage.  So 
there  are  cases  in  which  the  improper  omission  of  a  word 
has  been  held  no  variance,  because,  looking  at  the  sentence 
altogether,  it  was  easy  to  ascertain  the  word  intended  to 
have  been  inserted,  and  the  meaning  intended  to  be  ex- 
pressed. The  act  of  parliament  in  this  case  is  a  public  act, 
the  language  and  meaning  of  which  we  are  bound  to  know; 
we  cannot  doubt  that  it  was  intended  to  describe  the  act  as 
one  regarding  the  duties  of  assessed  taxes,  and  therefore 
we  are  bound  to  read  it  so. 
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The  other  Judges  concurred* 


Rule  refused* 


(a)  1  T.  R.  235 ;  and  see  Draper  v.  Garratt,  3  D.  &  R.  226;  2  B. 
&C.2. 
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1828; 


Doe,  on  the  demise  of  Bywater  v.  Brandling   and 

others. 


a  local  act  iHIS  was  an  action  of  ejectment,  brought  to  recover  cer- 
andTa  le^'^^'  ^^^"  messuages,  lands  and  premises,  situate  in  the  parishes 


S' 


made  in  pur-     of  Leeds  and  Hunslet,  in  the  West  Riding  of  the  county 

A.  grants  to  '  of  York.     At  the  trial  before  Bayley,  J.,  at  the  Yorkshire 

nJ*"^*'  r*'^  Spring  Assizes,  1826,  a  verdict  was  found  for  the  plaintiff, 

iva^on  ways    subject  to  the  opinion  of  this  Court,  on  the  following  case : 

oTc^JTah 7o°r^^       JEfeflfceM  Bywater,  being  seised  in  fee  of  the  premises 

the  term  of  GO  in  question,  by  indenture  bearing  date  1st  August,  1758, 

?nrtherteiTn as  ni^^e  between  the  said  Elizabeth  Bywater  of  the  one  part, 

B.,  his  execa-   and  one  Charles  Brandling,  since  deceased,  of  the  other 

tore,  &c.,  .  •  1        .  .•    ,  ,  1 

should  work     P&rt,  in  consideration  of  the  yearly  rents  and  covenants 

certain  coal      thereinafter  reserved  and  contained  on  the  part  and  behalf 

mines;  pro-  ,  ^  *^  ,   , 

Tiso  (both  in     of  the  said  Charles  Brandling,  his  executors,  administrators 

lewe)'that\f^  ^"^  assigns,  to  be  paid  and  performed,  granted,  demised, 

B.  cease  to  leased,  set  and  to  farm  let  unto  the  said  Charles  Brandling, 
mines,  or  fail    ^^^  executors,  administrators,  and  assigns,  two  closes  or 

inanjroneyear  parcels  of  land  in  the  said  indenture  mentioned  and  de- 

to  carry  a  cer-        ,     • 

tain  quantity     Scribed,  and  which  are  the  premises  sought  to  be  recovered 

of  coals  to  a     J^  ^|jjg  action,  and  also  a  certain  stable  or  helm  therein 

depository 

called  C,j         mentioned,  and  also  full  and  free  liberty,  power  and  autho- 

cnter.*^^a  "^^  ^^^  *^™  ^^^  ^*^^  Charles  Brandling,  his  executors, 
subsequent  act  administrators  and  assigns  to  make,  lay  and  place  such 
the  quantity  ,  j  .• 

to  be  carried     waggon  way  or  road,  waggon  ways  or  roads,  as  were  then 

is  increased ;     commonly  made  use  of  for  and  about  the  coal  mines  and 

proviso,  that  i      •       i  .         ^  -r-i>     i 

iff.  do  not      coal  works  m  the  counties  of  Durham  and  Northumber- 

yearly  carry      i^nd^  auj  gydi  branches  from  the  same,  in,  upon,  over,  and 

quantity  to  C.,  through  the  closes,  or  parcels  of  ground  thereby  leased,  or 

other^lace*     any  part  pr  parts  thereof,  as  should  be  proper  and  necessary 

near  thereto,     for  the  carriage  and  conveyance  of  coals  from  the  coal 

to  be  used  w 

a  depository     mines  or  coal  works  of  him  the  said  Charles  Brandling, 

for  coals  in* 

stead  thereof,''  A.  may  se*enter.    By  the  last  proviso,  the  first  is  virtually  repealed; 

and  B.  carrying  the  increased  quantity  to  a  depository  near  to  C,  is  excused  from 

carrying  coals  to  C. 
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within  the  manor  of  Middletoo,  or  elsewhere,  to  Casson  i828. 
Close,  near  Leeds  Bridge ;  which  said  place,  called  Casson 
Close,  was  and  is  mentioned  in  a  certain  act  of  parliament, 
made  and  passed  in  the  31st  Geo.  2,  as  a  coal  yard  or  de- 
pository for  coals,  to  be  brought  from  the  said  coal  mines 
or  coal  works  for  the  purposes  in  the  said  act  mentioned ; 
and  also  full  and  free  liberty,  power,  and  authority  for  him 
the  said  Charles  Brandlings  his  executors,  administrators 
and  assigns,  by  and  with  workmen,  servants,  horses  and  car- 
riages, to  break,  cut,  dig  and  remove  the  soil  of  any  part  or 
parts  of  the  said  closes  or  parcels  of  ground,  and  to  carry, 
convey,  fix,  lay  and  place  wood,  timber,  bricks,  stone,  earth, 
.(gravel,  iron  rails,  sleepers  and  other  materials,  unto,  in  and 
upon  the  said  closes  or  parcels  of  ground,  or  any  part  or 
part^  thereof;  and  also  to  cut,  dig  and  make  any  trench  or 
trenches,  bridge  of  bridges,  and  to  do  all  other  acts  and 
things  requisite,  necessary  or  convenient,  as  well  for  the 
making,  laying  and  placing  the  said  waggon  way,  or  ways, 
and  branches,  as  Tor  the  repairing  and  keeping  tlie  same  in 
good  order  and  repair  from  time  to  time,  as  occasion  should 
require.  And  also  full  and  free  liberty,  power  and  autho- 
rity for  him  the  said  Charles  Brandling,  his  executors, 
administrators  and  assigns,  and  his  and  their  servants, 
agents  and  workmen,  and  other  persons  by  him.  or  them 
employed,  to  go,  pass  and  repass  in,  upon  and  along  the 
said  waggon  way  or  ways,  and  branches,  so  to  be  made  as 
aforesaid,  with  horses  or  other  beast9  of  burthen,  or  draught 
waggons  or  other  carriages,  loaden  or  unloaden.  To  have, 
hold,  use  and  enjoy  the  same  unto  the  said  Charles  Brand" 
ling,  his  executors,  administrators  and  assigns,  from  the 
1st  May,  1758,  for  and  during  the  term  of  sixty  years,  fully 
to  be  complete  and  ended,  and  for  such  further  term  or 
longer  time  as  the  said  coal  works,  collieries  or  coal  mines, 
then  belonging  to  him  the  said  Charles  Brandling,  or  any 
other  coal  works,  collieries  or  coal  mines,  whereof  or  wherein 
he,  his  executors  or  administrators  should,  during  such 
term  of  years,  be  seised,  possessed  of  or  interested  in,  within, 
the  said  manor  of  Middleton,  or  elsewhere,  in  the  West 
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1828.        Riding  of  the  county  of  York,  should  continue  to  be  used 
and  wrought;  yielding  and  paying  therefore,  yearly  and 
every  year,  during  the  term  thereby  granted,  for  the  said 
Brandling,   waggon  way  or  ways,  the  yearly  rent  of  two  pounds,  and 
for  the  rent  and  residue  of  the  closes,  lands  and  grounds, 
the  sum  of  eleven  pounds.    And  the  lease  contained  i^  pro- 
viso in  the  following  terms :  **  Provided  also,  that  in  case 
'         the  said  Charles  Brandling,  his  heirs  or  assigns,  shall  cease 
and  leave  off  to  work  the  said  collieries  or  coal  works,  or 
the  same  shall  by  means  of  fire  or  water,  or  by  any  other 
inevitable  accident,  fail  or  become  incapable  to  be  wrought, 
or  in  case  the  said  Charles  Brandling,  or  any  other  owner 
or  proprietor  thereof  for  the  time  being,  shall  refuse  or 
neglect  in  any  one  year  to  bring  or  cause  to  be  brought  to 
the  depository  or  coal  yard  aforesaid,  such  quantity  of  coals 
(unless  prevented  by  fire,  water,  or  any  other  inevitable  acci- 
dent,) or  to  sell  and  dispose  thereof  at  such  rates  and  prices, 
or  for  such  purposes,  as  in  and  by  the  said  act  of  parliament 
is  in  that  behalf  mentioned,  provided  and  appointed ;  then 
and  in  any  of  the  said  cases  it  shall  and  may  be  lawful  to 
and  for  the  said  Elizabeth  Bywater,  her  heirs  and  assigns, 
to  enter  into  apd  upon  the  premises  hereby  leased,  and 
then  also  alU  the  estate,  right,  title,  interest  and  privilege 
of  him  the  said  Charles  Brandling,  his  executors,  administra- 
tors and  assigns,  of  and  in  the  same,  shall  in  that  case  and 
from  thenceforth  cease,  determine  and  be  void/^    Covenant 
by  the  lessee  for  the  payment  of  the  rents,  and  covenant  by 
the  lessor  for  quiet  enjoyment.    The  lands  demised  con- 
sisted of  four  acres  and  two  perches,  the  real  quantity  by 
admeasurement.    The  said  Elizabeth  Bywater  died  seised 
in  fee  of  the  reversion  of  the  said  demised  premises  in 
]  760,  and  by  her  will  (after  a  devise  of  an  estate  for  life  to 
her  uncle,  John  Bywater,)  devised  the  said  reversion  to  her 
cousin,  Charles  Bywater,  in  fee,  who  survived  the  testatrix, 
and  died  seised  in  fee  of  the  said  reversion,  having  by  hi» 
will  devised  the  reversion  to  his  brother,  John  Bywater,  for 
life,  and  from  and  af'ter  the  decease  of  his  said  brother 
John,  to  the  heirs  of  the  body  of  his  said  brother  John, 
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lawfully  to  be  begotten.  John  Bywater,  the  devisee,  sur-  mss. 
vived  his  brother  Charles  BfweUer,  and  died  in  1824 ;  and 
the  lessor  of  the  plaintiff  is  his  eldest  son.  Charles  Brand- 
iing,  the  lessee,  entered  into  and  was  possessed  of  the 
demised  premises,  under  the  lease  of  1758,  and  Charles 
John  BrandJing,  one  ot  the  defendants,  on  the  day  of  the 
demise  laid  in  this  ejectment,  and  also  at  the  time  of  die 
commencement  of  this  action,  had  succeeded  his  father  as 
the  owner  and  proprietor  of  the  collie/ies  or  coal  works 
mentioned  in  the  lease  above  set  forth,  and  together  with  the 
other  defendants,  as  his  under-tenants,  was  in  possession  of 
the  premises  demised  by  Elizabeth  Bywater  as  aforesaid. 
The  term  of  sixty  years^  mentioned  in  the  lease,  expired  on 
the  1st  May,  in  the  year  1818.  No  coals  whatever  have  been 
brought  (o  the  depository  or  coal  yard  called  Casson  Close, 
mentioned  in  the  said  proviso,  for  the  last  eleven  years ; 
and  the  said  Casson  Close  ever  since  has  been  and  now  is 
wholly  disused  as  a  depository  for  coals.  The  said  collieries 
have  been  ever  since,  and  still  are,  regularly  used  and 
wroogfat,  and  no  accident  either  from  fire  or  water,  nor  any 
other  inevitable  accident,  hap  prevented  the  coals  procured 
from  the  said  collieries  from  being  brought  to  the  said 
depository  or  coal  yard  in  Casson  Close.  But  Mr.  Brand- 
ling determined  his  contract  with  the  proprietors  of  Casson 
Close  by  a  sale  of  his  interest  therein,  and  erected  a  new 
coal  staith,  which  is  nearer  to  the  collieries,  but  which  as 
well  as  Casson  Close  is  beyond  the  premises  in  question, 
in  the  line  from  the  collieries.  Mr.  Brandling,  before  the 
expiration  of  the  sixty  years,  discontinued  the  old  railway, 
which  was  laid  on  the  surface,  and  was  on  the  level  of  the 
ground  for  waggons  drawn  by  horses,  and  made  an  embank- 
ment ten  feet  high  and  twenty  feet  wide  at  the  base,  along 
which  embankment  the  coals  have  since  been  and  still  are 
brought  by  steam  waggons  to  the  new  staith,  which  was  a 
mode  of  conveyance  not  made  use  of  or  known  in  the 
county  of  Durham,  or  that  of  Northumberland,  at  the 
time  of  the  granting  of  the  tease  in  1758.  The  lessor  of 
the  plaintiff  made  an  entry  to  avoid  the  lease,  and  notice  to 


Doe 

V. 


604  CASES  IN  THE  KIXG*S  BENCH, 

isea.  quit  was  regularly  given  by  the  lessor  of  the  plaintiiF  to  the 
defendants,  which  expired  before  the  commencement  of 
this  ejectment ;  but  the  defendants  continue  to  hold,  claim- 
Bramdljno.  lug  under  the  lease  of  1758  as  a  valid  and  continuing  lease. 
Four  acts  of  parliament,  bearing  upon  this  subject,  have 
been  passed,  namely,  the  31  Geo.  2,  c.  2£;  19  Geo.  3,  c.  1 1 ; , 
33  Geo.  3,  c.  86;  and  43  Geo.  3,  c.  12;  copies  of  which  are 
annexed  to,  and  are  to  be  referred  to  as  formmg  part  of, 
this  case. 

The  question,  for  the  opinion  of  the  Court  is,  whether 
the  plaintiff  is,  under  the  circumstances,  entitled  to  recover, 
on  the  ground  either  of  the  lease  having  been  forfeited,  or 
of  its  having  determined  at  the  expiration  of  the  sixty  years. 
If  the  Court  shall  think  that  he  is  entitled  to  recover  upon 
either  of  those  grounds,  the  verdict  is  to  stand ;  if  qot,  a 
nonsuit  is  to  be  entered  (a). 

This  case  was  twice  argued :  first,  at  the  sittings  in  banc 
after  last  Trinity  term,  before  the  three  puisne  Judges,  by 
Preston  for  the  plaintiff,  and  Blackburn  for  the  defendant ; 
and  afterwards,  at  the  desire  of  those  three  learned  Judges, 
in  this  term,  before  the  full  Court,  by  Brougham  for  the 
plaintiff,  and  Tindal,  S.  G.,  for  the  defendant.     The  ques- 

(a)  The  points  intended  to  be  in-  should  continue  to  be  wrought,  is 

sisted  upon  in  ai^ument,  as  stated  sufficiently  certain  as  to  its  dura- 

in  the  margins  of  the  Paper  Books,  ^  tion.    Second,  that  the  lease  was 

were  as  follows :  not  avoided  by  coals  being  depo- 

The  lessor  of  the  plaintiff  will  sited  at  a  place  adjoining  Casson 

contend,  Close,  and  not  in  Casson  Close 

First,  that  the  lease  determined  itself;  inasmuch  as  the  supply  of 

when  the  sixty  years  expired.    Se-  coals  to  the  inhabitants  of  Leeds, 

condly,  that  if  it  could  have  had  at  the  prices  mentioned  in  the  31 

continuance  bejond  the  sixty  years,  Geo.  2,  c.  23,  was  the  main  object 

it  determined  when  the  Casson  of  the  provision ;  and  that  the  ap- 

Ciose  ceased  to  be  a  place  of  de-  pointment  of  Casson  Close  as  a 

posit  for  coals.  depository,  was  merely  directory. 

The  defendants  will  contend,  Third,  that  by  the  43  Geo,  3,  c.  12, 

First,  that  the  lease  of  Ist  Au-  the    legislature    authorized    Mr. 

gust,  1758,  to  C.  Brandlingy  for  Brandling  to  form  another  deposi- 

sixty  years,  and  for  such  further  -  tory  for  coals,  at  any  place  near  to 

or  longer  time  as  the  coal  mines  Casson  Close. 
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tion  in  issue  depended  entirely  upon  the  construction  of 
the  local  acts  of  parliament  mentioned  in  the  case ;  and  as 
the  acts  themselves^  and  the  arguments  advanced  with  refer- 
ence to  them,  are  fully  noticed  in  the  judgment  of  the  Court,  ^^^v^^^^^- 
it  is  deemed  unnecessary  to  detail  them  here. 

Lord  Tbnterden,  C.  J.— This  case  depends,  entirely 
on  the  construction  to  be  given  to  these  local  acts  of  par- 
liament, or  rather  to  the  last  of  them,  the  43d  of  George 
the  3d.  In  construing  such  acts  of  parliament,  we  are  to 
look  not  at  the  preamble,  or  at  the  words  of  any  one  par- 
ticular clause,  alone,  but  at  the  language  of  the  whole ;  and 
if  in  the  preamble,  or  in  any  one  clause,  we  find  expressions 
less  large  and  extensive  than  we  find  in  other  parts,  and 
upon  a  view  of  the  whole  we  can  see  that  the  larger  and 
more  extensive  expressions  used  in  other  parts  best  shew 
what  the  intention  of  the  legislature  was ;  then  it  is  our 
duty  to  give  effect  to  the  larger  expressions,  notwithstand- 
ing the  more  limited  phrases  which  may  be  found  in  other 
places.  We  must  look  at  the  whole  act,  and  form  our 
judgment  upon  it  as  a  whole.  Now  the  last  of  these  acts, 
the  43  Geo.  3,  was  made  for  the  purpose  of  introducing 
certain  alterations  in  the  former  acts.  The  lease  in  ques- 
tion was,  as  it  has  been  well  expressed  by  Mr.  Brougham, 
entirely  the  creature  of  the  legislature.  Looking  at  the 
first  act  of  parliament,  we  find  that  the  legislature,  at  the 
time  of  passing  that  act,  had  for  their  object,  the  supplying 
the  inhabitants  of  Leeds  with  an  adequate  quantity  of 
coals  at  a  moderate  price.  The  inhabitants  of  Leeds  were 
anxious  to  obtain  an  adequate  supply  of  coals  at  a  moderate 
price.  Mr.  Brandling,  who  was  the  owner  of  certain  coal 
mines  in  the  neighbourhood,  was  willing  to  furnish  that 
supply  on  those  terms.  He  could  not,  however,  afford  to 
supply  the  coals  at  the  price  stipulated  for,  unless  he  could 
have  a  particular  line  of  road,  by  which  he  might  convey 
them  from  the  mines  to  the  town  of  Liceds.  These  were 
the  principal  parties  before  the  legislature  at  the  time  of 
the  passing  of  the  first  act,  namely,  the  inhabitants  of  I^eeds 
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1828.  on  the  one  hand,  and  Mr.  Brandling  on  the  other.  But 
there  M^ere  other  persons,  who  came  incidentally  before  the 
legislature,  namely,  the  owners  of  certain  lands  which  lay 
between  the  coal  mines  and  the  town  of  Leeds.  Those 
persons  had,  previously  to  the  passing  of  the  first  act,  en* 
tered  into  agreements  with  Mr.  Brandling  for  granting  to 
him  leases,  either  of  the  land  over  which  his  proposed  line 
of  road  was  to  pass,  or  of  a  right  of  way  over  that  land,  for 
a  term  of  sixty  years,  and  for  such  further  term  as  he  might 
continue  to  work  the  coal  mines.  The  legislature,  there- 
fore, having  all  those  parties  before  them,  passed  the  first 
act  of  parliament,  for  the  purpose  of  carrying  into  efi^ect 
the  object  of  each.  This  is  clear  from  the  language  of  the 
act.  It  begins  by  reciting  the  situation  and  the  objects  of 
the  parties  I  have  named,  and  the  existence  of  the  agree- 
ments for  leases,  and  then  enacts,  in  the  first  instance,  that 
Mr.  Brandling  shall  be  at  liberty  to  convey  his  coals  over 
the  lands  and  grounds  mentioned  in  the  agreements,  inde- 
pendently of  any  lease  that  might  afterwards  be  granted. 
It  gives  him  authority  to  do  that,  but  with  this  restriction, 
or  upon  this  condition,  that  he  shall  furnish  a  specific  quan- 
tity of  coals,  at  a  specific  price,  in  every  year.  It  then  goes 
on  to  provide  that  leases  may  be  granted,  giving  at  the 
same  time  to  the  landowners,  independently  of  any  lease,  a 
remedy  for  the  recovery  of  their  rent,  in  case  it  shall  become 
in  arrear,  by  empowering  them  to  seize  any  waggon  load 
of  coals  that  may  be  passing  over  their  land.  Then  comes 
the  clause  respecting  leases.  That  enacts  '*  that  it  shall 
and  may  be  lawful  to  and  for  the  said  several  owners  and 
proprietors  of  the  lands  and  grounds  in  and  upon  which 
such  waggon  way  or  ways  shall  be  made,  placed  and  laid 
down  as  aforesaid,  and  they  are  hereby  authorijsed  and  re- 
quired, by  indenture  or  indentures  under  their  respective 
hands  and  seals,  to  grant,  lease  or  demise  such  of  the  several 
fields,  lands,  wastes  and  other  grounds  so  belonging  to  them 
respectively,  or  the  liberty  and  privilege  of  making,  laying, 
placing  and  continuing  such  waggon  way  or  ways  in,  upon 
and  over  the  same  respectively,  unto  him  the  said  Charles 
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Brandlings  his  executors.  Sic.  for  the  said  term  of  sixt; 
years,  commencing  as  aforesaid,  and  for  such  further  term 
or  longer  time  as  such  coal  works,  collieries  or  coal  mines  9. 

within  the  said  manor  of  Middleton,  or  ebewhere,  as  afore-  ^Bkakblifo. 
said,  shall  continue  to  be  used  and  wrought;  with  such 
remedies  and  power  for  securing,  recoverii^  and  enforcing 
the  payment  of  the  seteral  yearly  rents,  payments,  reserva- 
tions and  considerations  contracted  or  agreed  to  be  paid  for 
the  same«  aa  are  herein-before  directed,  ordered  and  pro- 
Tided  in  that  behalf;  and  with  such  covenants  on  the  part 
and  behalf  of  the  respective  parties  to  the  said  leases  or 
demises  as  shall  be  proper  to  be  inserted  therein  respec- 
tively, in  conformity  to  the  tenor,  purport  and  true  meaning 
of  the  several  contracts  or  agreements  between  the  said 
parties  respectively."  It  then  enacts  that  the  leases  shall 
be  enrolled  in  the  public  Register  Office  at  Wakefield ;  and 
that  they  shall  be  as  good,  valid  and  effectual  as  if  the 
persons  making  them  were  seised  in  fee  simple  of  the  lands 
thereby  demised.  And  then  comes  the  proviso, ''  that  in 
case  the  said  Charles  BrandUng,  his  heirs  or  assigns,  shall 
cease  or  leave  off  to  work  th^  said  collieries  or  coal  works, 
or  the  same  shall  fail  and  become  incapable  to  be  wrought, 
by  fire,  water  or  other  inevitable  accident,  or  in  case  the 
said  Charles  Brandling,  or  other  owner  or  proprietor  thereof 
for  the  time  being,  shall  refuse  or  neglect  in  any  one  year 
to  bring  or  cause  to  be  brought  to  the  depository  or  coal 
yard  aforesaid  (Casson  Close)  the  quantity  of  coals  herein- 
before mentioned,  unless  prevented  by  fire,  water,  or  other 
inevitable  accident ;  or  shall  refuse  to  sell  or  to  offer  the 
same  to  sale,  when  brought  down  to  the  said  coal  yard,  for 
the  use  and  consumption  of  the  inhabitants  of  the  said 
town  of  Leeds,  at  the  rates  or  price  before  mentioned,  as 
by  them  respectively  shall  be  required ;  then,  and  in  either 
or  any  of  the  said  cases,  it  shall  and  may  be  lawful  to  and 
for  the  owners  and  proprietors  of  the  several  lands  and 
grounds  belonging  to  them  respectively,  which  shall  be  used 
and  applied  in  and  for  the  purposes  of  such  waggon  way  or 
ways  as  aforesaid^  to  enter  into  and  upon  the  several  lands 
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1888.        and  grounds  belonging  to  them  ref  pectiv«iy»  which  shall  be 
"^^^7^^      used  and  employed  for-the.  purpose  of  such  waggon  waj  or 

'  V.  ways  as  aforesaid ;  and  then  also  all  the  estate^  rights  mterest 

Brakdling.  ^j^^  privilege  of  him  the  said  Charles  Brandling,  his  execu- 
tors, administrators  or  assigns,  of  and  in  the  same,  shall  in 
that  case,  and  from  thenceforth,  cease,  determine  and  be 
void."  Under  thb  act  of  parliament  the  arrangement  went 
on  for  some  years,  when  it  was  found  that  the- quantity  of 
coals  furnished  was  not  equal  to  that  required  by.  the  inha- 
hitfiats.of  Leeds,  and  also  that  the  price  paid  was  not  an 
adequate^  remuneration  to  Mr.  Brandlir^;  and  it  being  there* 
fo^e  apprehended  ibat  he  mfght,  as  he  was  entitled  to  do,  if 
he  thought  fit,  discontinue  conveying  his  coals  to  Leeds, 
which  would  be  a  great  inconvenience  to  the  inhabitants, 
the. second  act  of  parliament,  19  Geo.  3.  c.  1 1,  was  passed; 
wi^ch  required  Mr.  Brandling  to  furnish  a  larger  quantity 
of  coals  than  he  was  required  to  do. by  the  first  act,  and 
enabled  him  to  receive  for  t|iem,  when  conveyed  to  the 
depository  at  Casson  Close,  a  larger  price  than  he  before  re* 
ceived.  In  this  act  there  is  a  proviso  with  a  fresh  power  of 
re-entry,  enacted  at  full  length,  adapted  to  the  new  provisions 
contained  in  the  act;  in  substance,  a  proviso  for  re-entry  if 
Mr.  Brandling  does  not  convey  to  Casson  Close  the  larger 
quantity  of  coals  which  the  act  requires,  and  if  he  does  not 
sell  them  at  the  price  limited  by  the  act.  Then  comes  the 
33  Geo.  S,  c.  86,  an  act  of  similar  import  with  the  last,  and 
having  the  same  object ;  requiring  a  still  larger  quanti^  of 
coals  to  be  conveyed  to  Casson  Close,  and  authorizing  Mr, 
Brandling  to  receive  a  still, higher  price;  and  in  that  act 
the  clause  of  re-entry  is  again  given  at  full  length,  adapted 
to  the  alterations  which  are  theire  made  as  to  the  quantity, 
and  as  to  the  price.  Both  those  acts  also  contain  a  special 
provision  that  the  right  and  interest  of  Mr.  Brandling, 
under  the  lease,  shall  not  cease  and  determine,  but  that  he 
shall  continue  to  have  the  same  interest  therein,  although 
the  coals  are  sold  at  the  increased  price,  beyond  that 
limited  by  the  lease.  We  then  come  to  the  last  act,  the 
43  Geo,  3,  c.  12,    That  act,  after  reciting  the  several  former 
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acts,  aod  also  reciting  that  it  is  necessary  for  the  inhabitants  1898. 
of  Leeds  to  have  a  larger  supply  of  coals^  and  that  they  are 
willing  to  pay  a  larger  price  for  them,  enacts  that  the 
recited  acts«  and  all  and  every  the  rights^  clauses,  powers 
and  agreements,  penalties,  ybr/etViires,  rules*  remedies,  di< 
rections,  payments,  provisions,  articles,  matters  and  things 
whatsoever,  therein  contained,  except  such  parts  of  the  same 
as  may  relate  to  any  exemptions  from  stamp  duties,  and  as 
are  thereby  varied,  altered,  or  repealed,  shall  be,  and  the 
same  are  thereby  declared  to  be  in  full  force  and  effect. 
Therefore  the  clause  of  forfeiture  in  the  former  acts,  which 
regarded  only  the  quantity  of  coals  to  be  deposited  at  a 
particular  place,  Casson  Close,  would,  if  nothing  further 
had  been  done  by  this  act,  have  remained  in  full  force,  and 
Mr.  Brandling  must  have  continued  to  deposit  the  coals  at  > 
that  place,  and  at  that  place  only.  But  the  act  goes  on  to 
enact,  that  he  may  sell  and  dispose  of  the  coals  which  shall  ^ 
be  deposited  in  Casson  Close,  the  depository  for  them,  or 
at  any  other  place  near  thereto,  to  be  used  as  a  depository 
for  coals  instead  thereof,  and  laid  up.  in  or  upoii  the  depo- 
sitory at  Casson  Close  aforesaid,  or  at  any  other  place  near 
thereto,  to  be  used  as  a  depository  for  coals  instead  thereof, 
to  the  inhabitants  of  Leeds,  at  a  certain  specified  rate  and 
price.  The  remaining  part  of  that  clause  is  then  copied 
from  the  corresponding  clause  in  the  former  act,  providing 
that  Mr.  Brandling^  right  and  interest  under  the  lease 
shall  not  cease  and  determine,  but  that  he  shall  continue  to 
have  the  same  interest  therein,  although  the  coals  are  sold 
at  the  increased  price;  not  attending  to  the  particular  alter- 
ation just  before  introduced  with  respect  to  «the  place  oC^ 
deposit,  but  using  the  words  **  as  aforesaid ;"  which  words 
alone  Ihight  serve  to  shew  that  the  new  depository  might 
stand  in  the  place  of  Casson  Close.  But  when  we  refer 
to  the  subsequent  parts  of  this  act,  we  find  that  wherever 
afterwards  Casson  Close  is  mentioned  as  the  depository,  it 
is  followed  by  the  words,  "  or  any  other  place  near  thereto, 
to  be  used  as  a  depository  for  coals  instead  thereof;"  and 

VOL.  I.  KB 
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1838.        tiiougb  tbe  cbusd  •£  rc^-entry  is  repeated  in  die  luie  jterin 


^P^         as  io  the  foraier  acls»  it  ia  with  that  acMitioiii  dM  whes  it 
V.  mentioos  Casson  Close,  it  goes  on  to  say,  or  any  other  place 

Bbaiib!>i«6.  ^^^^  thereto,  to  be  Qsed  as  a  depositoiy  for  €oria  iaitead 
thereof.  It  is  eleaFi  therefore,  that  ander  this  act  of  par- 
Jiament,  there  would  be  no  right  of  re*entwy,  on  the  gMMnd 
tof  the  coals  being  deposited  at  a  new  place  of  deposit; 
and  Aen  the  only  qaestion  is,  whether  that  would  be  a 
ground  of  reneiilry  under  the  lease*  To  hold  thiit.iftaiirbiild, 
;w»uld,as  it  seems:  to*  nie»  be  to  vielate  the  spirit  of  the 
agreement  between  these  parties,  as  espsessed  by  the  hsf^e- 
lattire  in  the  act  of  pariiameat.  The  lease- was. th^  mere 
-creaiiire  of  the  legislature  from  the  very  first,  andbas 
always  oontinued  to  be  entirely  ooderthe  control  of  the 
legislature.  The  clause  of  re-entry  contained  in  the  lease 
was  altogether  u&necessaiy;  for  the  legislature,  in  the  very 
first  act  of  padiament,  had  provided  for  re-entry  in  the  ^v^ry 
event  in  which  it  is  provided  for  in  the  lease.  In  the  sub<^ 
sequent  acts  of  parliament  they  continue  to  provide  for  il^ 
with  only  that  necessary  alteration  ia  the  two.intermeitiate 
acts^  arisuig^rom  the  increase  of  the.  price ;  and  in  the  laat 
act  thciy  provide  for  it,  not  with  that  alteration  aloae,  but 
with  the  additional  alteration  as  to.  the  place  of  deposit 
It  apipears  to  me,  therefore,  loohing  at  the  wbol&  of  tbesf 
eets  of  padiament,  and  tduog  thena  s^ogether^  that  the 
legidatUKC  did  intend,  in  this  laat  act,  to.  control,;  *net 
jner«ely  the  4^use  of  forfeiture  in  the  precediaf;  acta,  :b«t 
also  tbe  clause  of  forfeiture  in  the  lease^;  for,  otherurise, 
this  absurdity  would  follow,  that  the. original  lease  having 
been  granted  in  pursuance  of  an  act  of  parliament,  and 
with  a  clause  of  forfeiture  and.  re-entry  corresponding  with 
the  terms  of  that  act,  the  clause  in  the  lease  would  not  be 
eontroUed  by  a  subsequent  act  of  parliament;,  though  tbe 
same  clauae  in  the  original  act  of  parliament  would  be. 
Such  a  consequence  would  be  repugnant  to  good  senses 
«nd  it  is,  as  it  appears  to  me,  impossible  for  us  to  put 
<  a^fh  a  construclion  upon  an  set  of  parliament  as  must 

produce  such  an  effect.     Upon  the  whole,  therefore,  I  am 
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of  opivioti,  that  the  lease  kaa  not  been  forfeited,  and  that        ^M8. 
the  defendaot  is  entitled  to  the  jadgment  of  die  CourU  ^^^ 


Bavlbt,  J. — I  h«ve  entertained  very  considerable  donbis 
in  this  case,  bat  after  much  delibefation^  1  now  feel  mjpself 
enabled  to  eoncur  in  the  view  taken  of  it  by  n^  Lord  Chief 
Jostke.  I  consider  it  an  estabibbed  and  hi|^y  usefid 
jnle,  in  the  constroction  of  all  aot»  of  pailiansent  of  a 
looal  and  personal  nature^  to  reqoire  that  the  parties' soHd^ 
ing  an  act  of  parliament  should  state  io  it  plainly^  and 
distinctly^  and  unequivocally»  what  they  mean,  in*  order 
that  the  pnUio  on  the  one  baMi,  and  the  legislatuse  on  the 
other,  may  not  be  taken  by  surprise,  and  mey  not  be  left 
in  doubt  as  to  the  object  and  eflfeet  of  the  enactment. 
That  rale  has  not  been  observed  in  the  present  instance, 
and  ths  noD-obtervance  of  it  has  led  to  arach  of  the  per* 
plexi^  which  has  attended  this  case.  Looking  at  the  iaet 
of  these  acts  of  parliament,  the  43  Geo.  S,  c.  \%  the 
recital  would  import  that  the  only  object  of  that  act  was 
to  remedy  the  inconvenience  resulting  from  the  amount  of 
the  price  to  be  paid  for  the  coals.  So,  with  respect  to  the 
second  section,  if  it  bad  been  distinctly  aUd  decidedly  in 
the  view  of  the  legislature  to  give,  by  that  section,  the 
power  of  changing  the  place  of  deposit  of  the  eoak,  I 
should  have  expected,  not  only  that  snch  an  intentioii 
would  have  been  intimated  in  the  recital  of  the  act,  but 
that  more  definite  and  express  terms  wouM  have  been  used 
in  tlie  clause  itself  upon  that  subject  At  die  conolusion, 
iot  instance,  I  should  have  expected  not  only- that  there 
would  have  been  the  proviso  that  Mr«  Brandkng's  interest 
in  the  lease  should  not  cease  by  reason  of  ^  his  selling  the 
coals  at  the  advanced  price,  but  that  some  such  expression 
as  this  would  have  been  added,  *'  and  although  the  said 
coals  shaH  be  deposited  ttt  a  different  place  from  Casson 
Close."  Again,  I  should  have  expected  that  there  would 
have  been  in  the  act  some  restriction  or  regulation  as  to 
the  place  to  be  substituted  for  Casson  Close.    The  only 
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J823.        descriptiovi.that.  we  have  is,  "  anj  otter  place  pear  thereto/! 
jj^g         Now  it  might  be  possifile  for  Mr.  Brandling  to  select  a 
V.  place  nejiir  to  Casson  Close,  and  yet  much  less  convenient 

than  Casson  Close  to  the  inhabitants  of  Leeds ;  and  by 
these  means. to  throw  upon  them  an  additional  burtlien^ 
not  in  an  increase  of  the  price  of  the  coals  themselves,  but 
in  an  increase  of  the  expense  attending  the  renxoval  of 
them  from  the  depository  into  their  own  cellars.  And,  as 
it  seems  to  me,  when  once  this  new  act  had  passed,  the 
lababitants  of  Leeds  had  nothing  by  which  they  could 
protect  themselves  from  such  an  inqonyenience^  except  the 
proviso  in  the  lease,  which  gave  the  landlords  the  po^er 
of  insisting  upon  the  continuance  of  Casson  Close  as  the 
depository,  not  for  their  own  interest,  for  to  them  it  was 
quite  immaterial  where  the  depository  was,  but  for  the 
interest  of  the  inhabitants  of  the  town.  Except,  therefore* 
for  the  circumstance  of  the  proviso  in  the  lease  being  con- 
nected with  the  first  act  of  parliament,  and  being,  as  I 
agree  that  it  was,  the  mere  creature  of  the  legislature,  and 
as  such  liable  from  time  to  time  to  be  virtually  varied  by 
new  clauses  in  new  acts  of  parliament,  I  should  have 
been  of  opinion,  that  the  representatives  of  Mrs.  Bywat^r 
would  have  had  a  right  to  have  said,  "  You,  Mr.  Brand- 
/<^«.have  no  power,  of  your  own  authority,  -without  our 
concurrence  and  consent,  to  have  the  language  of  thi^  pro- 
viso varied,  except  by  plain,  clear,  and  unequivocal  words 
in  the  act  of  parliament  by  which  it  is  varied."  But  the 
short  ground  on  which  my  opinion  in  this  case  has  at  last 
been  formed  is  this,  which  has  been  already  so  forcibly 
put  b^  my  Lord  Tenterden  ;  I  consider  the  lease  as  hayii^ 
been  made  in  pursuance  of  the  act  of  parliament,  and 
that,  according  to  the  language  of  the  31  Geo*  2,  it  could 
contain  such  covenants,  and  such  covenants  only,  as  were 
consistent  with  the  tenor  of  the  act  of  parliament.  Among 
other  things,  it  was  to  contain,  and  does  contain,  a  specific 
proviso  in  the  very  language  of  the  act  of  parliament 
itself;  a  proviso,  in  my  opinion,  so  long  as  that  act  of 
parliament  continued  to  be  the  only  act  in  force,  of  no 
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operation ;  because  the  party  had  the  same  power  of  re-        ^^^' 
entry  under  the  act  of  parliament  as  he  had  under  the  pr,^ 

lease.  The  proviso  in  the  lease,  until  some  aheratioD 
came  to  be  made  in  the  act  of  parliament,  appears  to  me 
to  have  been  a  dead  letter.  It  would  have  been  in  th^ 
Tease,  virtually,  because  incorporated  by  the  act'  of  par- 
liament in  it,  if  there  had  not  been  a  single  word  hi  the 
lease  upon  the  subject.  The  proviso  in  the  lease,  there- 
fore, being  made  under  the  powers  of  the  act  of  psirlia- 
ment,  and  being  binding  only  so  far  as  it  was  consistent 
with  the  tenor  of  the  act,  was  not,  as  it  seems  to  me,  ft 
distinct  and  independent  provision,  but  a  provision  de^ 
pendent  upon  and  coextensive  with  the  act,  liable,  vir- 
tually, to  be  repealed  or  controlled  by  any  alteration  which 
might  be  introduced  by  subsequent  acts  of  parliament. 
Then  what  is  the  effect  of  the  subsequent  acts  of  parlia- 
ment? The  19  Geo.  3,  varies  the  quantity  of  the  coals 
and  the* amount  of  the  price,  but  does  not  leave  the  old 
proviso  in  force,  for  it  makes  a  new  proviso  applicable  to 
the  whole  quantity  required  to  be  deposited  under  that  act. 
So,  the  33  Xieo.  3,  which  again  increased  the  quantity  and 
the  price,  also  contains  a  new  proviso,  applicable  gene- 
rally to  the  whole  quantity  required  to  be  deposited  under 
that  act.  Then,  the  last  act,  the  43  Geo.  3,  first  makes 
an  additional  provision  in  one  of  the  enabling  clauses,  and 
then  makes  an  additional  proviso;  and  then  the  question  is,' 
whether  that  new  proviso  is  not  t6  be  considered  as  having, 
to  all  intents  and  purposes,  obliterated  and  destroyed  the 
provisos  in  the  former  acts.  The  new  provision  is,  that 
it  shall  be  lawful  for  Mr.  Brandling  to  deposit  the  coals  at 
the  depository  at  Casson  Close,  or  at  any  other  place  near 
tliereto,  to  be  used  as  a  depository  instead  thereof.  Look* 
ing  at  the  new  act  altogether,  it  is  clear,  as  it  seems  to 
me,  that  it  was  the  intention  of  the  legislature  to  have  one 
depository  for  the  coals,  and  one  only;  that  if  Casson 
Close  was  to  be  continued  as  the  depository,  it  was  to  be 
so  continued  not  merely  for  the  quantity  of  coals  originally 
required,  but  for  the  additiojial  quantity;  but  that  if  Mr. 
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BtaniUng  chose  to  abandon  Gascon  Close,  and  bdopt  a  new 
depository,  he  was  at  liberty  to  ido  so^  provided  lie  kept 
at  siicfa  new  depository  the  whole  quantity  required  by  the 
act  For  these  reasons  I  incline  to  think,  that  die  defen- 
dant in  this  ca!<e  is  entided  to  our  judgment.  The  dnlyi 
effect  of  this  decision  will  be  to  enter  a  nonsuit^  so  that 
the  lessor  of  the  plaintiff,  if  he  ts  diasatisfied  with  our 
opinion,  may  take  the  opinion  of  a  Ciourt  of  Error. 

HoLEOYD,  J. — I  am  also  of  opinion  that  the  last  act  of 
parliament  allowed  the  substitution  of  another  place  near 
tO'Cassos  Close,  instead  of  Casson  Close,  as  sidepositoiy 
fbr  the  whole  quanbty  of  coals  required  by  that  ad  to  be. 
deposited,  any  thing  in  the  former  acts,  or  in  th^  tea^ 
i^otwithsftanding.  I  agree,  therefore,  that  there  mupt  bf, 
judgment  for  the  defendant 

.LiTTLEDALEi  J. — I  have  not  been  present  during  the 
whole  of  this  argument,  but  adverting  to  what  took  place 
at  the  former  argument,  at  which  I  was  present,  and  also 
to  as  much  as  I  have  heard  of  the  present  argument,  and 
to  the  opinions  expressed  by  my  Lord  Chief  Justice  and 
my  learned  brothers,  I  entirely  concur  with  tbem^  that  the 
judgment  ought  to  be  for  the  defendant. 

Judgment  of  nonsuit. 


Gray  v.  Guttbridob. 

tioneer sells  an  ASSUMPSIT  for  money  had  and  received  by  the  de- 
estate  by  pub-  fendant  to  the  plaintiffs  use.  Plea,  non  assumpsit,  and 
lie  auction,  ' 

and  receives  a  deposit,  it  is  his  duty,  as  the  agent  of  both  vendor  and  purchaser, 
to  retain  the  deposit  until  the  sale  is  cdmptete,  and  it  is  ascertained  to  whom  the 
money  belongs.  Wher«  aa  auctioneer  sold  an  estate  bv  public  auction,  and  received 
the  aeposit,  and  signed  an  agreement  stating  that  he  acknowledged  to  have  sold 
the  estate,  and  that  he  agreed  to  Complete  the  sale ;  and  the  sale  was  not  conn 
pleted  on  account  of  a  defect  of  title : — Held,  that  the  purchaser  might,  recover  the 
deposit  in  an  action  for  money  had  and  received  against  the  auctioneer,  though  the 
latter  had  paid  it  over  to  the  vendor,  without  any  notice  fix)m  the  purchaser  not  to  do 
so,  and  before  the  defect  of  title  was  ascertainc(i. 
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i|^8if^.  ifcei^OQ. '  At  the  trial  before  Lord  Tentftdm^  C.  J^        ista 
•tf  the  Mid41e9ex  Sittings  after  lasttenn^  the  case  was      '^^-^^ 
tlii9.«^The  de(eiidaiit  was  an  auctioneer,  and  the  acdon  ^^ 

was»  brought  to  recover  a  sum  of  money  paid  to*  him  by  the  GyirswooE. 
phuuitiff^-as  the  deposit  upon  the  price  of  an  estate,  which 
had  been  knocked  down  by  the  defendant,  at  a  public  sals* 
QD  the  28tli  of  Septemberi  182^  to  the  plajntiff  as  the 
highest  bidder.  By  the  conditions  of  salci  **  the  purchaser 
was,  immediately  after  the  sale,  to  pay  into  the  hands  of  the 
atttctioneer  a  deposit  of  <£W  per  cent,  in  part  of  tbe<  ptir- 
(Aase  mioney,  and  to  sign  an  agrectneiit  ta  pay  the  reiMUadeit 
crn  or  before  the  1st  of  Nof  ember  next  after  the«ale*  The 
purchaser  was  to  accept  an  assignment  of-tius  lease  without; 
requiring  the  production  or  investigationi^  any  other  ti^. 
dmn  that  which  the  lessee  hoM,  and  ady  copies  of  deeds^ 
or  oflBce  copies  of  writings,  or  extracts  of  writings,  or  other" 
documents  which  might  be  required,  were  to  be  at  the  ex* 
pense  of  the  purchaser;  and  if  from  any  circumstance  the 
purchase  should  not  be  completed  at  the  time  limited,  the 
purchaser  was  to  pay  interest  on  the  purchase  money,  at 
the  rate  of  <£5  per  cent,  per  annum,  until  the  purchase  wai 
completed.  An  abstract  of  the  title  was  to  be  f  umiFhed  at 
the  expense  of  the  vendor,  and  the  expense  of  the  assign^ 
ment  was  to  be  borne  by  the  purchaser."  Immediately 
after  the  sale  the  following  agreement  was  entered  into  and 
signed  by  the  plaintiff  and  the  defendant: — **  I,  the  under- 
signed William  Guiteridgep  do  hereby  acknowledge  to  have 
this  day  sold  by  auction,  and  I,  the  undersigned  John 
Gray,  do  acknowledge  to  have  tliis  day  purchased,  the 
hereditaments  and  premises  comprised  in  Lot  1  of  the 
annexed  particulars  of  sale,  at  and  for  the  price  and  sunrttf 
^1080,  and  have  paid  a  deposit  of  c£226;  and  we  do 
hereby  mutually  agree  to  complete  such  sale  and  purchased 
agreeably  to  the  annexed  conditions  of  sale.  As  witness 
oar  hands,  the  £dth  day  of  September,  18£6,  William  Gut-^ 
teridge;  John  Gray.  Witness  hereto,  JoAit  Eltt&tt  Fox.'^ 
The  depoait  so  received  by  the  defendant  was  immediately 
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18«8.        pjid  0ver  by  him  to  the  vendor.     It  afterwards  tun»ed,  out 
(^j^^y        that  the  estate  .was  charged  with  an  annuity,  and  the  vendor 
V-  being  unable  to  make  out  a  good  title,  the  plaiatiff  refused 

to  complete  the  purchase,  and  brbught  this  action  .to  i:e* 
cover  the  deposit  It  was  urged  on  the  part,  of  the  defendr 
anti  that  as  be  had  paid  over  the  deposit  to  tiie  vendor  imt 
mediately  upon  receiving  it,  without  having  received  any 
notice  from  the  plaintiff  to  retain  it,  and  before  any  defoot 
of  title  was  discovered,  the  action  could  not  be  maintained; 
The  Lord  Chief  Justice,  however,  overruled  the  ohjeciioii^ 
and  the.  plaintiff  had  a  verdict. 

Follitt  now  moved  for  a  rule  nisi  to  enter  a  noaauit,  con* 
tending  that  under  these  circumstances  the  action  waa  not 
maintainable  against  the  defendant.  The  plaintiff's  proper 
iLcmedy  is  against  the  vendor,  and  not  against  the  auctioneen 
The  auctioneer  was  the  known  agent  of  the  vendor,  and 
bad  paid  over  the  deposit  to  his  principali  before  any  breach 
of  the  conditions  of  sale  had  been  committed,  and  before 
he  had. received  any  notice  to  the  contrary  from  the  plaintiff* 
He,  therefore,  is  not  liable.  [Bay ley,  J.  He  had  no  right 
to  pay  over  the  deposit  at  ail,  until  it  was  ascertained  wbe* 
ther  the  vendor  could  make  out  a  good  title;  be.  was  the 
agent  of  both  parties,  and  ought  to  have  retained  the  OKHiey 
for  the  .security  of  both,  until  the  purchase  was  completed*] 
T|^t  would  undoubtedly  have  been  his  dutyi  if  he  had. re* 
ceived  a  notice  to  that  effect  from  the  purchaser,  or  if  he 
had  in  any  way  been  cognizant  of  the  vendor's  defect  .of 
title ;  but,  in  the  absence  of  both  those  circumstances,  it  is 
Bubmitted,  that  he  was  at  liberty  to  pay  over  the  depasit.to 
tbe..vendor,  and  is  not  liable  to  refund  it  to  the  purehaaerk 
Uardacre  v«  Stewart  (a),  and  Edwards  v.  Hodding  (&),  seem, 
in  principle,  to  support  this  argument.  In  the  first  of  those 
cases  it  .was  .held,vthat  if  a  person  employed  as  an 
auctioneer  in  the  sale  of  any  property,  has  notice  that  ivkat 
he  is  aboiU  to  sell,  does  not  belong,  to  his  principal,  <ind  yet 

(«)  5  E«p.  N.  P.  C.  103.  (6)  6  Taant.  815 ;  1  Maah.  377. 
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cMtkittes  to  seU,  he  is  personelly  liable  in  an  action  for  ttie 
pitMlace  of  the  sale ;  and  in  the  latter,  that  an  auctioneer 
receiving  money  as  a  deposit  on  the  sale  of  an  estate  by  ^ 

auction^  knowing  that  there  is  a  defect  in  the  vendor^^  title,  Gutteridoe. 
i^aifswerable  to  the  purchaser  for  the  depot^it,  tho^agh  he 
mify  iuive'paid  it  over  to  the  vendor;  bot  tlie  deleitoion  In 
bolh  seems  to  have  proceeded  upon  the  grovittd  of  notiee 
having  been  given  to  the  auctioneer,  which  distmguishes 
tbMe. cases  from  the  present  So,  in  Lee  v.  Munfiia); 
where  the  purchaser  of  an  estate  by  public  auction  depo- 
sited a  sum  with  the  auctioneer  as  part  of  the  purchase 
money,  until  the  vendor  made  out  a  good  title  according  to 
the  conditions  of  sale ;  it  was  held,  in  an  action  to  recover 
the  deposit  from  the  auctioneer,  that  he  was  not  liable  for 
interest,  although  nearly  four  years  had  elapsed  from  the 
time  of  the  sale,  en  the  ground  that  no  demand  had  been 
made  on  him  for  the  repayment  of  the  deposit.  In  Bvrrongh 
v.  Skinner  (b),  the  defendant,  an  auctioneer,  had  sold  the 
plaintiff  an  interest  in  land,  in  respect  of  which  the  plaintiff 
had  paid  him  a  deposit.  Afterwards,  upon  discovery  of 
an  objection  to  the  title,  and  ako  of  some  circumstances  which 
ought  to  have  been  disclosed  at  the  sale,  the  plaintiff  re- 
nounced the  contract,  ^nd  brought  an  action  to  recoVer  the 
deposit;  After  verdict  foi*  the  plaintiff,  and  motion  for  a 
new  trial,  the  Court  were  of  opinion  that  the  action  lay 
against  the  auctioneer.  •  But  the  first  reason  they  assigned 
for  that  opinion  was,  that  the  money  had  not  been  paid  over 
to  the  principal ;  and  the  second,  that  if  it  had  been, -yet 
the  ofyection  appeared  to  have  been  made  before  the  money 
was  paid  over.  Now,  in  both  these  respects,  the  present 
case  is  distinguishable  from  that,  and  therefore  cannot  be 
governed  by  it.  The  Court,  undoubtedly,  in  that  case, 
went  on  to  say,  that  the  auctioneer  was  a  stakeholder,  a 
mere  depository,  and  ought  not  to  part  with  the  deposit, 
till  the  sale  was  finished  and  completed,  and  it  appeared  in 
the  event  to  whom  the  money  properly  belonged ;  but  it 
(fl)  8  Taant.  45;  IJ.  B.  Moore,  481.  (6)  5  Burr.  8699. 
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may  he  doubted,  bow  f^r  tihat  doctrine, caQ  be,  upfaeldr.  JS 
the  auctioneer  is  a  stakeholder^  it  seems  to  follow  that  iie 
is  not  to  be  considered  the  agent  of  both  parties;  Edmank 
V,  Hodding(a)\  and  therefore  that  be  is  not  liable  ia  a  case  j 
like  this.  In  that  view  of  the  case^  an  auctiooeei:  would  stand) 
'in  die  same  ^tuation  as  any  other  person  who  has  received 
a  deposit  from  one  party  and  paid  it  over  to  another ;  and 
against  such  a  person  it  is  clear  that  an  action  like  this  would 
not  lie,  Harsfall  v.  Handley  (b) ;  where  it  was  held  that  an 
action  for  money  had  and  received  was  not  maintailfabte  to 
recover  money  paid  to  a  churchwarden  for  burial  dues, 
which  he  had  paid  over  to  the  treasurer  of  the  trustees  of 
a  chapel,  before  the  commencement  of  the  action.  Sup* 
pose  an  auctioneer  receives  tke  deposit  upon  a  sale,  and 
becomes  insolvent,  the  loss  would  clearly  fall  upon  the 
vendor ;  and  if  so,  it  follows  that  with  reference  to  the  de-« 
posit  the  auctioneer  is  exclusively  the  agent  of  the  vendor, 
because  if  he  was  only  a  stakeholder,  no  action  would  He 
under  such  circumstances  by  the  purchaser  against  the 
vendor  to  recover  the  deposit. 

Lord  TeJ^terden,  C  J.— I  think  there  is  no  ground 
for  disturbing  the  verdict  in  this  case.  The  defendaol'sold 
the  estate^  and  signed  the  contract  of  sale.  Assuming  bini, 
in  the  first  instance,  to  have  been  exclusively  the  agent  of 
the  vendor,  still  it  is  quite  clear  that  he,  like  any  other 
agent,  bad  power,  if  he  <^se,  to  bind  himself  as  a  prin* 
cipal;  and  it  seems  to  me  that  he  has  done  so,  for  die  cotH 
tract  which  he  signed  states  that  he  acknowledges  to  have 
sold  the  estate,  and  that  he  agrees  to  complete  such  sale^. 
agreeably  to  the  conditions  of  sale.  Such  being  the  languagei 
used  by  the  defendant,  I  consider  this  contract  as  one  made 
between  the  plaintiff  and  defendant  as  principal?,  and  that 
the  terms  of  the  contract  not  bemg  complied  with,  the  de«n 
£endant  is  liable  to  refund  to  the  plaintiff  the  deposit  which 
he  received  from  him.     But,  independently  of  this  view  of 

(a)  5.Tai]iit  815;  1  Marsh.  377.  (6)8  Tauat.  136;  2  J.  B.  Moore>  5. 
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iti^  case,  I  am  of  opinion,  upon  the  authority  of  Burrtugh 
V.  Skinner  (a),  that  the  defendant  ought  not  to  have  parted 
with  the  deposit,  until  the  sale  was  completed,  and  it  ap- 
peared to  whom  the  money  belonged.  I  think  it  was  his  Gutteridoe. 
duty  to  keep  the  money  until  the  sale  was  completed/ with- 
out any  notice  from  the  plaintiff  to  diat  effect;  that  he  com^ 
mitted  a  wrongful  act  in  paying  the  money  over,  and  therefore 
that  he  is  liable  to  make  it  good  to  the  plaintiff  in  this  action; 


The  {Ahi^r  Judges  concurred. 

(a)  5  Burr.  2639. 


Rule  refused. 


Ex  parte  Gourlay. 

tyJMPBELL  n^ovea  for  a  writ   of  habeas  corpus  tp  a  warrant  of 
briug  up  the  body  of  Mr.  Robert  Gourlay,  for  the  purpose  commitment, 
of  his  being  bailed,  he  having  been  some  years  ago  com-  of  the  peace, 
mitted  to  the  House  of  Correction  in  Cold  Bath  Fields,  Ssf  c.?/,^ 
by  a  justice  pf  the  peace,  under  the  authority  of  the  statute  s.  d,  stating 

S9  &  40  Geo.  3,  c.  94f  &«  3  (fr),  as  a  dangerous  person,  sue-  i^een  disco- 
vered and  ap- 
(^)  Which  is  Sn  these  words:—      as  a  dangerous  person,  suspected  prebended  un- 
**  Aad  for  the  better  prevemion  of     to  be  insane,  $ueh  cause  of  ammU-'  der  circam- 
crimes  bebg  committed  by  persons      ment  being  plainly  expressed  in  the  J*"^^     ^ 
insane,  be  it  further  enacted,  that      warranty  the  person  so  committed  ranmsment    f* 
if  any  person  shall  be  discovered      shall  not  be  bailed  except  bj  twcy  n^nd  and  a 
and  appnebended  under  drcnm*     justices  of  the  peace,  one  whereof  puq)06e  of 
stance^  that  denote  a  derangement     pball  be  the  justice  who  has  issued  committing  a 
of  mind,  and  a  purpose  of  commit-      such  ivarrant,  or  by  the  Coart  of  ^"°*®  \^^^^  ** 
ting  some  crime,  for  which,  if  com-      General  Quarter  Sessions,  or  by  gault  and 
milted,  such  person  would  be  lia^      oae  of  Xhh  judges  of  bis  Majesty's  breach  of  the 
ble  to  be  iodioted,  and  any  of  his      Courts  in  Westminster  Hall,  or  by  peace),  for 
Majesty's  justices  of  the  peace,      the  lord  chancellor,  the  lord  keep-  ^^*5?V  *^^®"' 
before  whom  .such  person  maybe      er,  or  the  commissioners  of  the'  ^ould  belia- 
bronght,  shall  think  fit  to  issue  a     great  seal.''  ble  to  be  in- 

warrant  for  oommitdng  him  or  her  .  dieted,  and 

that  it  ap- 
peared to  the  justice  that  be  ought  to  issue  a  warrant  for  committing  him  as  a  dangerous 
person,  suspected  to  be  insane,"  sufficiently  ^expresses  the  caiue  of  commitment,'* 
within  the  meaning  of  the  statute. 
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1828.  pected  to  be  insane.  He  produced  the  warrant  of  com- 
^"^^^^^^  mitment,  which  was  in  the  following  words : — 
GouRLAT.  "  To  the  Governor  of  the  House  of  Correction  for  the 
county  of  Middlesex,  or  his  deputy. 
Whereas  Robert  Gourlay  hath  been  discovered  and  ap- 
prehended under  circumstances  that  denote  a  derangement 
of  mind,  and  a  purpose  of  committing  a  crime  (thtit  is  to 
say,  an  assault  and  breach  of  the  peace),  for  which,  if  cooi- 
mitted,  he  would  be  liable  to  be  indicted;  and  the  said 
Robert  Gourlay  being  brought  before  me,  one  of  his  lif  a  • 
jesty's  justices  of  the  peace  in  and  for  the  said  county,  and 
it  appearing  to  me  that  I  ought  to  issue  a  warrant  for 
committing  him  as  a  dangerous  person,  suspected  to  be 
insane ;  these  are  therefore  to  command  you  and  each  of 
you  to  receive  into  your  custody  the  body  of  the  said  Robert 
Gourlay,  herewith  sent,  as  a  dangerous  person,  suspected 
to  be  insane,  and  him  safely  to  keep  in  your  custody  until 
he  shall  be  bailed  as  directed  by  the  statute  in  that  case 
made  and  provided,  or  until  he  shall  be  discharged  by  due 
course  of  law ;  and  for  so  doing  this  shall  be  your  sufficient 
warrant. 

Given  under  my  hand  and  seal  this  ^5th  day  of  June, 
1824.  Thomas  Halhr  (L.S.) 

Campbell. — The  warrant  is  bad ;  for  it  does  not  "  plainly 
express  the  cause  of  commitment,''  in  the  manner  required 
by  the  act  of  parliament.  It  does  not  state  in  detail  the 
circumstances  under  which  Mr.  Gourlay  was  apprehended, 
and  therefore  does  not  lay  before  the  Court  any  means  of 
judging  whether  he  is  a  fit  person  to  be  bailed  or  not. 
The  power  vested  in  magistrates  by  this  section  of  the 
statute  is  a  formidable,  if  not  a  dangerous  power;  and  one 
which  the  Court  will  take  care  shall  be  exercised  only  in 
cases  which  come  strictly  within'  both  the  letter  and  the 
spirit  of  the  law.  It  was  doubtless  yvith  this  view  that  the 
legislature  cautiously  introduced  the  stipulation  that  the 
cause  of  commitment  should  be  plainly  expressed  in  the 
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w.^rrant;  s^nd  it  is  clear  that  the  magistrate  in  this  case  has  1828. 
not  complied  with  that  stipulation,  [Bayley,J,  The  war-  aJT"^^^^^ 
not  pursues  the  language  of  the  act  of  parliament :  is  not  OouftLAY. 
that  sufficient  ?]  It  is  submitted  that  it  is  not ;  and  that 
tlie  act  in  its  spirit  means  to  require  something  more  than 
the  mere  recital  of  its  own  words.  It  clearlj^  means  that 
the  evidence  adduced  against  the  party  committed  should 
be  set  out  in  the  warranty  or^  at  least,  that  the  warrant 
should  state  that  there  was  evidence  of  a  particular  nature 
adduced  against  hjm,  that  he  heard  that  evidence,  apd  th^t 
opport}fnity  was  given  him  of  refuting  or  explaining  it. 
This  seems  apparent  from  the  nature  and  language  of  the 
other  three  sections  of  the  act  of  (Parliament.  The  first 
aection  provides  for  the  safe  custody  of  persons  acquitted 
of  felony  on  the  ground  of  insanity.  The  second  provides 
for  the  safe  custody  of  persons  arraigned  for  felony,  and 
relieved  from  any  trial  on  the  ground  of  insanity.  And  the 
fourth  provides  for  the  safe  custody  of  persons  appearing 
to  be  insane,  and  endeavouring  to  gain  admittance  to  his 
Majesty.  In  all  these  it  is  specially  provided  that  the 
insanity  of  the  party  shall  appear  by  the  finding  of  a  jury, 
upon  legal  and  satisfactory  evidence  produced  before  them. 
The  third  section,  which  provides  for  the  safe  custody  of 
persons,  being  dangerous  persons,  and  suspected  to  be 
insa.ne,  does  not,^  indeed,  require  the  intervention  of  a  jury; 
but  it  does  require  that  the  person  shall  be  discovered  and 
apprehended  under  circumstances  that  denote  a  derangCT 
ipept  of  mind,  and  it  empowers  the  magistrate  to  commit 
bim  as  a  dangerous  person,  suspected  to  be  insane, ''  the 
cause  of  his  commitment  being  plainly  expressed  in  the 
warrant :"  so  that  it  evidently  places  the  magistrate  in  the 
place,  and  requires  him  to  exercise  the  functions  of  a  jury  ^ 
that  is,  to  receive  legal  and  satisfactory  evidence  in  support 
of  the  charge  made,  and  to  make  known  by  his  warrant,  as 
by  a  verdict,  that  he  has  received  such  evidence,  and  that 
the  commitment  is  founded  upon  and  justified  by  it.  No- 
thing of  this  sort  appears  by  the  warrant  in  this  case,  and 
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Wts.       therefore  h  is  8Ubiiiitte<l  that  die  Gomniitneiit  oannot  be 


GOUELAT. 


Tlie  Cot7RT^  after  consultation^  granted  a  nde  to  skew 
eause  why  Mr.  Gourle^  should  not  be  bsniedi  atftting  Ihuft 
diey  thought  that  a  more  prudent  course  than  gniB<tt%  die 
writ  in  the  first  instance,  which  would  have  the  effect  of 
bringing  ialo  Court  a  person  whose  sanity  was  quesdonadL 
On  a  finbse^ent  day 

CamfMl  again  mentioned  die  case,  and  having  stsfted 
that  no  gentleman  had  received  insbtictions  to  shew  cnuee 
againsC  the  rule,  moved  that  it  nughl  be  made  ahaolote* 


The  CouttT  said,  that  as  diey  had  not  the  assislaiioe  of 
any  gentleman  at  the  bar  to  direct  their  attention  to  the 
points  that  mi^t  be  ui^ed  against  the  mo^en,  dury  mvst 
look  iQto  the  authorities  upon  the  snbjeoti  and  consider  the 
question  on  both  sides,  for  themselves :  at  the  same  time 
inquiring  of  Campbell  if  there  were  any  casea  bearing  upon 
the  question  to  which  he  wished  to  direct  their  attention. 

Camfbtlh — There  is  no  case  directly  in  point ;  but  there 
are  some  dicta  and  cases  which  are  analogous  to  the  pre- 
senty  and  which  seem  to  support  the  niyinifint  akeady  ad* 
vanced.  It  is  qnite  dear  that  at  common  law  a  wairant  of 
commitment,  not  fully  setting  out  the  cause  of  commitment, 
would  be  bad;  £  Hak'B  P.  C.  122;  2  Hawkins s  P.  C. 
c.  16,  s.  16;  in  the  latter  of  which  it  is  said  that  every 
warrant  of  commitment  "  ought  to  set  forth  the  crime 
alleged  against  the  party  with  convenient  certainty,  other- 
wise the  Court  before  whom  he  is  removed  by  habeas 
corpus  ought  to  discharge  or  bail  him.  And  this  doth  not 
only  hold  where  no  cause  at  all  is  expressed  in  the  commit- 
ment, but  ako  where  it  is  so  loosely  set  forth,  that  the 
Court  cannot  adjudge  whether  it  were  a  reasonable  ground 
of  imprisonment.'^    A  commitment  in  execution  by  a  ma- 


HILARY  TERM,  VIII  AND- IX  OCO.  IV. 

gbtrate  miut  iMe  tkat  the  party  was  tamieied:  aettbg 
forth  that  he  was  charged  on  oath  with  die  offence  w  in^' 
safficient;  Rex  v.  Cooper  (a).  All  general  warrants  of  com-  Gourij^. 
MilBinwt  are  illegal.  Monejf  v.  Xe«rA  (by  In  commitments 
wnder  acts  of  parliMiieBiy  the  principle  is  die  same..  A 
ooBnnitaaent  undief  ft  vagrant  aet  is  a  commitment  in  ex* 
ecutiofi»  and  is  bad  if  it  merelp  sttOe  the  charge,  and  order 
die  pmr^  to  be  committed  for  safe  custody,  without  eon^ 
vkting  him.  Rex  v.  Rhodes  (c).  A  commitment  in  execu* 
tjon  of  a  rogue  and  vagabond,  under  23  Geo.  3,  c.  88,  must 
thftt  the  defendant  was  apprehended  with  the  imple- 
ef  housebreaking  upon  him,  at  the  time  of-  such  ap«- 
prehension.  Rex  v.  Broum(d).  And  a  commitotent  of  a 
bankrupt  by  commissioners  of  bankrupt,  for  not  satisfac- 
torily answering  on  his  examination  is  bad,  if  the  wariant 
does  not  shew  dearly  what  answers  were  nnsatisfactory  (e). 
Upon  these  authorities  it  is  clear  that  a  warrant  of  oommitk 
ment  must  shew  the  cause  of  commitment  clearly  and  fully; 
which,  it  is  submitted,  the  warrant  in  this  case  has  not 
done,  and  therefore  cannot  be  supported  (/). 

(a)  6  T.  R.  509.  not  confined  to  coDmitments  on 

(^) .  3  Burr.  1 74^.  the  particular  mpi  theie  memio^ed, 

(c)  4  T.  R.  320.  is  established  by  the  following : 

(i)  8  T.  R.  26.  Rex  v.  Cooper,  6  T.  R.  509.    It  is 

^)  6te  Ar  pm4$  BtigHer,  anie,  moreover  necessary  that  the  o^&hm 

679;  Ikmeilv.Jmp^,^J>.^^  for  which  the  oommitaenCMiaade 

350;  1  B.  &  C.  163.  be  described  with  certeinty.     Hex 

(/)  Mr.  Tdetfj  in  his  Treatise  on  v.  Everett,  Cald.  Cases,  26.     Rex 

Convictions,  2d  ed.  by  DowUng,  ▼.  North,  3  D.  &  R.  M.  C.  119; 

t51,  saya  <<ev<yy.warmn|  of  como  Rex  v.Patii,3  D. &  R.  MX.  517; 

mitment  must  specify  the  cause;  Rex  y.  Sadlfr,  %  Chit,  Rep.  519.'' 

and  where  it  is  in  execution  (which  And  Mr.  Chitty,  in  hit  Treatise  on 

it  is  in  atl  cases  of  commitment  theCriminalLaws,  Isted.  40,says 

qfler  conviction),  it  must  allege  '<  It  does  not  seem  to  be  absolutely 

tbe  .party  to  have  been  convicted  of  necessary  to  set  out  the  chai^^s,  or 

the  offence.  Rex  v,  Rhodes,  4  T.R.  offence^  or  evidence,  in  a  warrant 

S20;   2  Inst.  52;    2.  Hale,  122.  to  c^ppreA^m/,  though  it  tf  necessary 

That  the  rule  laid  down  in  that  in  die  arnnuttnentJ' 

case(Rer  v.  Rhodes)  is  ffcnend^  and 
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Lord  Tenterden,  C.J.  (after  conferring  with  the  odier 
Judges). — We  have  considered  this  case,  and  are  all  of 
opinion  that  we  ought  not  to  grant  the  writ  of  habeas 
corpus  prayed  for.  The  object  of  the  clause  of  the  statute 
in  question  was  to  prevent  the  commission  of  crimes  by 
insane  persons,  and  to  afford  due  protection  to  the  public, 
by  providing  for  the  safe  custody  of  those,  who,  by  their 
conduct,  may  be  reasonably  suspected  to  be  insane,  and 
therefore  dangerous  persons.  It  has  been  urged,  that  in 
order  to  justify  the  commitment  of  a  person  under  this 
clause,  the  warrant  ought  not  only  to  express  generally  the 
cause  of  commitment,  but  to  state  in  detail  all  the  circum- 
stances under  which  the  party  was  apprehended,  and  all  the 
evidence  adduced  against  him  before  the  magistrate;  and 
that  the  warrant  in  this  case,  merely  pursuing  the  words  of 
the  statute,  does  not  ^  plainly  express  the  cause  of  commit- 
ment," within  the  true  meaning  of  the  statute.  We  think 
it  would  be  going  too  far  to  adopt  that  argument  There 
might  be  cases  in  which,  from  their  very  nature,  it  would 
be  impossible  for  the  magistrate  to  ascertain  the  particular 
circumstances  with  such  accuracy,  and  yet  where  it  would 
be  ver][  desirable  for  the  interest  of  the  public  that  the  act 
of  parliament  should  be  put  in  force.  We  think,  therefore, 
that  it  would  be  too  much  to  require  the  same  certainty 
and  particularity  in  a  warrant  of  commitment  under  this 
statute,  as  are  necessary  in  cases  of  commitment  at  the 
common  law,  and  under  other  acts  of  parliament;  and  t^at 
this  warrant,  pursuing  the  words  of  the  statute,  and  stating 
positively  and  affirmatively,  ^  it  does^  that  it  appeared  to 
the  magistrate  that  Mr.  Gourlay  was  a  dangerous  person, 
suspected 'to  be  insane,  is  sufficient.  This  rule,  therefore, 
must  be  discharged.* 

Rule  discharged. 
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The  King  v.  Hughes. 


This  was  a  rule  calling  on  the  defendant  to  shew  cause,  B^  a  new 
why  an  information,  in  the  nature  of  quo  warranto  should  corporatiooy 

not  be  filed  against  him,  for  usurping  the  office  of  mayor  conswtingofa 

^  «^     o         ,  mayor  and 

of  the  borough  of  Stafford.  buigesses,  was 


The  affidavits  uppn  which  the  rule.was;  granted  stated  »«we  to  con- 
substantially  as  follows  : —  .    mayor,  alder- 

By  a  charter  of  12  James  1,  it  was  grianted  that  the  J^ure'^f  and 

borough  of  Stafford  should  be  a  free. borough,  and  that  the  buigesses;  the 

bailiffs  and  burgesses  should  from  thenceforth  be  a  body  constitute  the 

corporate,  by  the  name  of  the  mayor  and  burgesses  of  the  common  coun- 

borough  pf  Stafford;  that  there  should  be  one  mayor,  ten  moncoanctl 

aldermen,  and  ten  chief  burgesses,  which  should.be  called  ^^*  tm^"'^ 

the  common  council  of  the  borough  :  and  that  the  rule  and  gesses  express* 

government  of  the  borough  should  be  vested  in  them.  This  ^  the  n^"*" 

charter  was  accepted  and  acted  upon  by  the  corporation,  charter,  some 

The  mayor  of  Stafford  is  the  returning  officer  at  elections  eJecdonlield 

of  members  of  Parliament  for  Stafford.    The  defendant  under  it,  and 

others  by  a 
was  elected  mayor  on  the  24th  October,  1825;  and  held  the  written  decla- 

office  for  one  whole  year.     On  the  23d  October,  1826,  he  SSd**  that  diis 

was  re-elected,  and  held  the  office  for.  one  other  whole  year,  was  a  sufficient 

On  the  9th  and  10th  June,  1826,  he  presided  as  returning  [he^newchi^- 

officer  at  an  election  of  members  of  Parliament  for  the  ter ;ukd,guarey 

^vhethfip  a  mA— 

borough.     A  quo  warranto  information  was  filed  against  jorg/y  of  the 

faim  for  usurping  the  office  of  mayor  under  the  election  of  burgesses  need 

*^     °  -^  haveconcur- 

the  2Sd  October,  1826,  whereupon  judgment  of  ouster  was  red  in  such 

pronounced  in  Easter  Term,  1827.  In  the  course  of  the  »^^®P'*'^- 
year  1826,  six  aldermen  and  five  capital  burgesses  presented 
a  petition,  signed  by  themselves  only,,  to  the  king,  stating, 
that  they  were  the  only  remaining  aldermen .  abd*  capital 
burgesses,  and  were  not  sufficient  in  number  to  constitute  a 
legal  meeting  of  the  corporation  for  the  transaction  of  busi- 
ness and  the  government  of  the  borough,  and  praying  for  a 
new  charter,  investing  them  and  the  burgesses  of  the 
borough  with  the  same  powers  and  privileges  as  they  had^ 
VOL.  I.  s  s 
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1828.        previously  enjoyed  under  the  charter  of  Jatnes  1 .     By  let- 
ijJI^^j^^^     ters^patent  of  8  Geo.  4,  it  was  granted  that  the  burgesses 
V.  of  Stafford  should  be  a  body  corporate,  by  the  name  of  the 

mayor  and  burgesses  of  the  borough  of  Stafford ;  that  there 
should  be  one  mayor,  eleven  aldermen,  (the  mayor  being 
one«)and  ten  capital  burgesses,  &c*  as  in  the  former  charter: 
and  the  defendant  was  nominated  the  first  mayor  tinder  the 
new  charter^  to  continue  in  office  until  Monday  next  after 
the  feast  of  St.  Luke,  1828,  and  commissioners  were  ap- 
pointed to  administer  the  oaths  to  him.  This  charter  was 
never  accepted^  but,  on  the  contrary,  was  rejected  by  die 
burgesses.  On  the  8th  of  October,  18£7>  the  commis* 
sioners  attended^  pursuant  to  notice,  at  the  town-halI>  for 
the  purpose  of  administering  the  oaths  to  the  defendant.  A 
person  of  the  name  of  JP/tW,  on  behalf  of  several  burgesses, 
then  requested  that  the  question  of  acceptance  or  rejection 
of  the  charter  might  be  put  to  the  burgesses  present;  but 
the  commissioners  refused  to  do  so.  Nearly  all  the  bur- 
gtoses  present  thereupon  withdrew  into  another  roorn^ 
vrhere  the  question  was  put,  and  it  was  resolved  unani- 
mously tliat  the  charter  should  be  rejected.  A  majority  of 
the  burgesses  of  the  borough  were  present  at  this  proceed- 
ing. The  defendant  and  all  the  other  persons  named  in 
the  new  charter  as  aldermen  and  chief  burgesses,  with  only 
one  exception,  took  the  oaths  on  that  occasion.  On  the 
11th  October  following,  the  defendant  acted  as  mayor,  by 
presiding  at  the  election  of  a  town-«erjeant.  Forty-nine 
burgesses  polled  on  that  day,  when  the  defendant  ad- 
journed the  meeting  to  the  22d,  and  then  again  to  the  23d, 
when  the  election  terminated,  262  burgesses  out  of  the 
aggregate  number  of  820  having  polled.  Flint  called  a 
meeting  of  the  burgesses  also  on  the  1 1  th  October,  when 
those  assembled  again  voted  unanimously  for  the  rejection 
of  the  new  charter. 

The  affidavits  in  answer  to  the  rule  stated  as  follows : 
In  support  of  the  petition  presented  by  the  surviving 
aldermen  and  chief  burgesses,  another  petition  was  pre- 
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sentedy  signed  l^  500  burgeases^' praying  that  the  request        1888. 

in  the  former  might  be  granted.     These  petitiona  werd     J^;^ 
II  «         1    -rtf  1  Lut  King 

notorioua  in  the  borough,  and  ±ant  procured  a  counter-  v. 

petiiiMiy  and  caanraaaed  for  signatures  to  it.    The  first  peti«>      Hughes, 

tioii*waa  referred  to  the  attorney  and  aolicitoivfjeneral,  Who* 

held 'several  meetings  for  taking  it  into  consideration^whicb- 

jFKii^  attended  with  counsel,  and  the  adbject  of  the  new 

charter  was  fully  discussed  by  counsel  on  both  sides,  and 

the  draft  of  the  proposed,  new  charter  was  at  length  settled 

and  agreed  to  by  the  counsel  on  both  sides,  excepting  only 

the  names  of  the  persons  who  should  form,  the  new  com* 

mon  council;  and  as  to  that,  it  was  ultimately  agreed  that 

each  partf  should  send  to  the  privy  council  a  list  of  the 

names  of  the  peraoaa  proposed,  and  that.the  privy. council 

should  select  from  both  lists  the  names  of  such  peraons  aa 

seemed  to  them  moat  proper.    This  agreement  was  acted 

upon;  the  lists  were  sent  in:   and  the  new  charter- watf 

granted,  dated  6th  September,  18€17.    The  new  charter  wa# 

similar  to  the  old,  containing  nothing  not  contained  in  the 

draft  agreed  upon,  except  the  names  of  the  common  coiin* 

cil,  and  some  regulations  as  to  serving  on  juries.    At  the 

meeting  of  the  6cb  October,  when  the  commissioners  at*^ 

tended -to  administer  the  oaths  to  the  defendant,  there  were 

not  more  than  {£00  burgesses  presenti  and  of  them  not  more 

than  too  withdrew  into  the  other  room  upon  the  refusal* of 

the  commissioners  to  put  the  question  of  the  acceptance  or 

rejection  of  the  charter,  and  the  charter  was  not  theoy.oi:  at 

ai^  e^hev  time,  rejected  by  a  majority  of  the  buigessea. 

At  the  meeting  of  the  1  Ith  of  October,  for  the  dection-of 

a  town-aeijeant,  a  large  party,  who  were  not  burgeases,  at^ 

tended,  and  obstructed  the  proceedings  by  great  violence 

and  tumult,  and  by  threats  and  insulta  prevented   many 

burgesses  who  were  desirous  of  poNing  from  so  doing ;  for 

which  reason,  the  defendant  thought  it  necessary  to  «d^ 

journ  the  meeting  to  the  22d.    The  business  of  the  elec* 

tion  was  again  greatly  obstructed  on  the  22d  in  the  same 

manner  as  before,  and  also  on  the  23d,  to  which  day  the 

ss  2 
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1828.        meeting  was  for  the  same  reason  again  adjourned.    The 

^^^T"^       election  terminated  on  the  23d,  and  262  burgesses  polled 
The  Kino  ,,.  j,  ^        ,        ,...  . 

9.  at  the  election.     After  the  election,  it  was  communicated 

Hughes.  |q  ^^  defendant  that  many  bui^esses  bad  found  it  impos- 
sible to  signify  their  acceptance  of  the  new  charter  by 
voting  at  the  election,  in  consequence  of  the  violent  pro- 
ceedings above  mentioned,  and  that  they  were  desirous  of 
signifying  their  acceptance  of  the  charter  by  some  .  other 
means;  wherefore  a  book  was  sent  round  with  a  written 
declaration  of  assent  to  the  charter,  and  129  resident  bur- 
gesses/ and  100  non-resident,  who  had  not  polled  at  the 
election,  signed  such  written  declaration  of  assent.  The 
aggregate  number  of  burgesses  resident  and  non-resident 
was^820,  of  whom  about  700  were  resident;  of  those,  391 
had  accepted  the  charter,  either  by  voting  at  the  election 
held  under  it,  or  by  expressing  their  assent  in  writing;  and 
100  non-residents  had  also  expressed  their  assent  in  the  lat- 
ter mode,  making  an  aggregate  number  of  491  out  of  820. 

Tindaly  S.  G.  and  Russell,  Serjt.  shewed  cause.  The 
question  in  this  case  turns  on  the  validity  of  the  defendant's 
election,  which  is  impeached  on  two  grounds.  First,  that 
if  he  was  elected  under  the  new  charter,  his  election  is  void, 
because  that  charter  was  never  duly  accepted  by  the  cor- 
poration ;  and,  secondly,  that  if  he  was  elected  under  the 
old  charter,  his  election  is  void,  under  the  statute  9  Anne^ 
c.  20,  s.  8,  as  being  a  re-election  within  the  prohibition  of 
that  act  First,  the  general  rule  of  law  with  respect  to  the 
necessity  of  the  acceptance  of  a  charter,  can  scarcely  be  held 
applicable  to  a  case  attended  by  the  peculiar  circumstances 
disclosed  by  the  affidavits  here;  but  if  it  can,  still  the  new 
charter  has  been  duly  accepted,  within  the  true  spirit  and 
'  operation  of  that  rule  of  law.  Undoubtedly,  the  indivi- 
duals named  by  the  crown  in  the  new  charter  as  the  first 
officers  of  the  corporation,  were  at  liberty  to  reject  that 
charter  if  they  thought  proper.  But  in  this  case  all  the  go- 
verning officers  of  the  corporation  have  accepted  the  charter, 
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and  the  subsequent  rejection  of  it  by  others,  afterwards  ad- 
mitted into  the  corporation,  cannot  operate  to  annul  its 
previous  acceptance,  because,  until  they  have  been  actually 
admitted,  those  other  persons  have  no  right  or  power  either 
of  rejecting  or  accepting  the  charter.  This  is  clear  from 
the  language  of  the  Court  in  Rex  v.  Askew  (a).  Yates,  J. 
there  said,  "  Upon  this  application  of  the  licentiates, 
grounded  on  their  not  being  admitted  to  vote,  it  was  in* 
cumbent  upon  them  to  shew  that  they  had  a  right;  to  vote. 
They  claim  to  be  members  of  the  corporation,  equally  with 
the  fellows  of  the  college :  they  insist  that  the  charter  has 
made  them  so.  And  it  has  been  said  that  there  is  no  other 
way  of  continuing  the  corporation,  and  that  no  bye  laws  or 
usage  can  contravene  the  express  words  of  the  charter. 
But  T  am  far  from  thinking  that  all  the  men  of  and  in  Lon- 
don then  practising  physic  were  incorporated  by  the  charter. 
The  immediate  grantees  under  the  charter  were  the  six 
persons  particularly  named  in  it;  the  rest  were  to  be  ad- 
mitted by  them.  They  were  not  ipso  facto  made  members. 
They  were  first  to  give  their  consent  before  they  became^ 
members:  they  could  not  be  incorporated  without  their 
consent.  Much  less  are  future  practisers  of  physic,  of  and 
in  London,  actually  incorporated  by  this  charter.  If  the 
inhabitants  of  a  town  are  incorporated,  yet  every  one  must 
be  admitted  before  he  becomes  a  corporator.  The  crown 
cannot  oblige  a  man  to  be  a  corporator  without  his  con- 
sent :  he  shall  not  be  subjected  to  the  inconveniences  of  it, 
without  accepting  it  and  assenting  to  it.  Upon  moving  for 
an  information  in  the  nature  of  a  quo  warranto,  against  a 
corporator,  it  is  necessary  to  prove. that  the  corporation 
has  accepted."  And  Ashton,  J.  "  agreed  that  no  person 
can  be  obliged  to  be  a  member  of  a  corporation  vnthout 
his  consent:  and  he  allowed  that  the  charter  included  only 
such  persons  as  accepted  and  assented  to  it.''  It  follows 
from  these  observations  that  the  persons  not  named  in 
the  charter,  and  not  admitted  into  the.  corporation  at  the 
(a)  4  Burr.  8200. 
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1828.        time  when  the  charter  was  accepted  bj  those  who  were 

J^^^^^*^^      named   in  it,  are  not  corporators,  and  have  no  voice  or 
^*e  Kino  ,    ^         •     i^  ,      .  i. 

t^.  power  to  come  before  the  Court  and  ask  for  a  quo  warranto 

HuofiEs.      information  against  a  corporator.    Then,  there  is  abund- 
ant evidence  in  this  case  of  an  acceptance  of  the  charter 
by*  those  who  were  qualified  to  accept  it.      In  Rex  v. 
ijimery  (a),  A^hurst,  J.,  speaking  of  the  question  of  the 
acceptance  of  a  new  charter,  said,  "  It  could  only  be  ac- 
cepted by  the  persons  to  whom  it  was  directed  at  the  time 
it  was  mfide.     If  the  jury,  had  been  of  opinion  that  the 
diarter  had  been  accepted  and  acted  upon  during  those 
three  yearsi  (to  which  the  evidence  in  that  case  applied,) 
that  would  have  been  conclusive.    For  the  charter  once 
accepted,  and  acted  under  for  three  years,  was  accepted  as 
much  as  it  could  be,  and  must  ever  afterwards  be  taken  to 
have  been  accepted/'     And  Buller  J,  said,  ''  If  the  cor- 
poration  accepted  the  charter,  only  for  an  hour,  that  is  con- 
dnsive  for  ever ;  it  cannot  afterwards  be  said  that.they  had 
not  accepted.     Another  objection  has  been  made,  that  it 
does  not  appear  that  the  charter  was  accepted  by  a  majority 
of  those  named  in  it.     I  am  by  no  means  satisfied  that.it 
was  necessary  that  it  should  be  accepted  by  a  majority  of 
them.''     His  lordship  then  referred  to  the  case  of  Rix  v» 
Ashew  (fi),  and  to  the  observations  of  the  learned  judges 
there  above  cited;  and  then  added,  '' if  any  number  of 
freemen  bad  accepted,  it  would  have  been  suiSoieat ;  for 
the  freemen  are  an  indefinite  body.    And  in  a  corporation 
consisting  of  different  integral  parts,  if  any  of  the  freemen, 
being  an  indefinite  body,  attend  the  meetings  of  the  corpo* 
ration,  it  is  sufficient.     It  is  not  required  in  all  cases,  that 
a  majority  of  the  whole  body  should  be  present.    And  if  a 
smdler  number  than  a  majority  of  an  indefinite  part  of  a 
•  corporation  be  suflScient  to  constitute  a  lawful  assembly 

for  doing  corporate  acts,  after  they  are  incorporated,  it.  will 
be  difficult  to  find  a  reason  why  the  same  number  may  •  not 
accept  the  charter."     So,  in  Rex  v.  Paamore (c),  Ijord 
(a)  1  T.  R.  575.      -     (b)  4  Burr.  8200  (c)  3  T.  R.  199. 
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Kenton  said, ''  has  this  new  charter  been  accepted  or  not?        1828. 
The  majority  of  the  grantees  are  stated  to  have  accepted 
it4  and  the  refusal  by  a  few  of  the  body  was  certainly  not  v. 

sufficient  to  repel  the  acceptance  of  the  rest/'  Such  being  Hughes. 
the  legal  principles  bearing  upon  the  question,  what  are  the 
facts  here  ?  With  only  one  exception  all  the  persons  nomi- 
nated by  the  qew  charter  accepted  it;  and  no  fewer  than 
86d  burgesses  attended  at  a  corporate  meeting  which  was 
held  under  the  charter^  and  there  voted  at  the  election  of  a 
corporate  pfficer.  It  is  sworn  that  many  others  would  also 
havQ  voted,  and  so  expressed  their  acceptance  of  the  char- 
ter, biit  were  prevented  by  violence  from  so  doing;  upon 
which  they  expressed  their  acceptance  in  another  way, 
namely,  by  signing  a  written  declaration  of  their  willingness 
to  accept  it.  The  law  does  not  prescribe  any  particular 
mode  of  acceptance  \  consequently,  any  plain  unequivocal 
expression  of  a  willingness  to  accept  a  charter  ought  to  be 
deemed  sufficient.  '  The  written  declaration  of  assent  was 
signed  by  129  resident  and  100  non-resident  burgesses; 
and  the  result  is,  that  the  charter  has  been  accepted  by  all 
the  definite  bodies,  one  individual  excepted,  and  by  a  ma- 
jority both  of  the  resident  and  of  the  non-resident  bur- 
gesses. Secondly,  this  was  not  a  re-election,  within  either 
the  letter  or  the  spirit  of  the  prohibitoiy  clause  of  t^e  sta- 
tute of  Anne.  That  clause  provides,  that  no  person  who 
has  been  in  an  annual  corporate  office  for  one  whole  year, 
shall  be  capable  to  be  chosen  into  the  same  office  for  the 
year  immediately  ensuing.  Here  the  defendant  was  not 
chosen  into  the  office ;  he  was  appointed  to  it  bj  the  crown 
in  the  new  charter :  an  appointment  which  the  crown  had 
power  to  make,  notwithstanding  the  act  of  parliament. 

Campbell,  conitk.  The  new  charter  is  void  for  non- 
acceptance;,  therefore  the  election  of  the  defendant  under 
it  is  void  also.  There  is  no  doubt  that  where  a  corporation 
is  in  the  circuhistances  stated  upon  the  affidavits  here,  the 
crown  has  power  to  grant  a  new  chartqr ;  but  it  is  equally 
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1828.        clear  that  the  corporation  are  not  bound  to  accept  such 
JiT'^^P^^     charter  when  granted^  but  are  at  liberty^  if  tfiey  think  fit,  to 
V.  reject  it.     Here  the  corporation  have  rejected  the  new 

HuoH£8.  charter:  they  thought  it  fit  to  do  so;  and  they  had  good 
reasons  for  their  opinion.  The  parties  nominated  by  the 
crown,  in  the  new  charter,  were  objectionable  to  die  great 
majority  of  the  old  corporation;  and  the  old  corporation 
was  still  subsisting ;  it  was  not  dissolved  generally ;  it  was 
only  a  particular  part  of  it  that  had  become  eitinct.  There 
was  no  acceptance  of  the  new  charter  by  the  majority  of 
the  old  corporators,  either  in  point  of  law  or  of  fact  That 
an  acceptance  was  neccBsary  in  point  of  law  has  not  been 
denied;  nor  could  it  be:  Rex  v.  Pasmore  {a).  Baggers 
case  (6),  and  all  the  cases  and  law  writers  upon  the  sub- 
ject, are  decisive  in  support  of  that  proposition.  If 
this  rule  is  made  absolute,  the  defendant  must  plead,  in 
answer  to  the  information,  that  the  new  charter  was  ac- 
cepted. Bagge*8  case.  Then  the  question  is,  what  is 
acceptance,  and  by  whom,  and  in  what  manner,  must  it 
be  notified  and  expressed  ?  That  is  a  question  of  great 
importance,  and  of  considerable  difficulty;  both  which 
circumstances  furnish  strong  arguments  in  favour  of  this 
application:  for  the  Court  will  not  feel  disposed  to  decide 
such  a  question  upon  a  motion  of  this  kind,  and  upon  con- 
tradictory affidavits.  At  all  events,  an  acceptance  by  a 
select  body,  part  of  the  corporation,  was  not  sufficient. 
The  acceptance  ought  to  have  been  by  a  majority  of  the 
burgesses  constituting  the  old  corporation,  and  should  have 
been  notified  at  a  meeting  of  those  burgesses  legally  con- 
vened. [Baylejft  J.  How  was  it  possible,  in  your  view  of 
the  case,  that  such  a  meeting  should  be  legally  convened? 
If  there  was  no  acceptance  of  the  charter,  there  was  no 
mayor  of  the  borough  in  existence ;  and  if  there  was  no 
mayor,  there  could  be  no  legal  meeting  of  the  corporation.] 
It  is  submitted  that  there  might,  because  the  old  corpora- 

(a)  3  T.  R.  199.       ,  (6)  1  Rol.  Rep.  236;  S  Brownlow,  loa 
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tion  was  noc  clissoWed.  The  former  charters  prove  incon-  le^s. 
testibly  that  this  was  an  immemorial  corporation;  that 
appears  especially  from  the  language  of  the  charter  of 
James;  and  that  charter  was  never  legally  surrendered.  Hughes. 
The  corporation  of  Colchester  was,  for  a  period  of  twenty- 
three  years>  in  a  state  similar  to  that  of  this  corporation,  as 
appears  from  the  report  of  a  case  of  the  Mayor,  ifc*  of 
Colchester  ▼•  Seaber  (a).  It  was  there  decided  that  a  cor- 
poradon  being  disabled  to  act,  accepting  a  new  charter,  is 
not  dissolved,  but  dormant ;  and  after  such  acceptance,  the 
new  corporation  is  the  same  as  the  old  was.  The  facts  of 
that  case  were,  that  in  1740  there  was  judgment  of  buster 
against  all  the  persons  then  claiming  in  fact  to  be  mayor 
and  aldermen  of  the  corporation.  All  those  persons  died 
before  1763.  Between  1740  and  1763,  no  person  in  fact 
tdok  upon  himself,  or  claimed^  to  be  a  mayor  or  alderman 
of  the  corporation.  In  1763  a  new  charter  was  granted 
and  accepted.  Lord  Mansfield  there  said,  and  the  whole 
Court  concurred  in  opinion  with  hiiti,  ^  Many  corporations, 
for  want  of  legal  magistrates,  have  lost  their  activity,  and 
obtained  new  charters.  It  has  never  been  disputed,  but 
that  the  new  charters  revive  and  give  activity  to  the  old  cor- 
poration; except  perhaps  in  one  case  (6);  where  the  corpo- 
ration had  a  new  name ;  and  even  there  the  Court  made  no 
doubt.  The  corporation  is  not  dissolved  by  the  judgment 
of  ouster,  and  death  of  the  mayor  and  aldermen ;  though 
they  are  without  their  magistracy,  their  constitution  is  not 
destroyed  and  gone;  their  former  rights  remain.  Not- 
withstanding the  judgment  of 'ouster,  a  right  may  remain, 
so  as  to  be  capable  of  being  again  raised  and  revived. 
The  corporation  cannot  act  without  legal  magistrates ;  but 
their  rights  may  be  revived,  and  put  in  action  again,  by  a 
new  charter  from  the  crown,  giving  them  legal  magistrates. 
I  am  clear,  upon  principles  of  law,  that  the  old  corporation 
was  not  absolutely  dissolved  and  annihilated,  though  they 

(a)  3  Burr.  1866;  1  Bl.  591. 

^b)'Corporaiion  of  Risboraugh  ▼.  BiUkr,'d  Levinz.  238. 
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1828.        had  lost  their  magutrateB.''    That  caae  shews  that  the  old 
Aj^"^^^^      corporation  in  this  case  was  not  dissolved^  but  is  still  sub- 
i;.  sisting  under  its  former  charter;  fipvi.wbioh  it  follows  that 

Hughes,  those  burgesses^  or  a  majority  of  them,  were  the  oitfy  per- 
sons capable  of  accepting  or  rejecting  the  new  charter. 
They  formed  the  corporate  body  at  large>  and  they  could 
not  be  bound  by  the  acceptance  of  a  select  .body.  Tl^e 
charter  is  directed  to  the  burgesses  at  large,  .and  they  are 
the  onJ(y  proper  parties  to  accept  or  reject  it.  There  should 
have  been  notice  given  of  a  meeting  of  the  buigesses  at 
large ;  aud .  then  if  they  had  met,  and  a  majority  of  them 
bad  agreed  to  accept  the  dharter,  the  proceedings  would 
have  beep  regular.  Tbat  not  having  been  done,  die  que^ 
"  tion  is,  h^  there,  been  ap  acceptance  by  i|  nuyority  of  the 

burgesses  at  large.  There  dearly  has  not.  Certainly  there 
was  no  such  acceptance  before  the  defendant  was  sworn 
into  his  office,  nor  eo  instanti,  when  he  was  sworn  in.  Vn^ 
der  what  authority,  then,  can  he  claim  to  act,  having  been 
sworn  in  before  the  charter  was  accepted  ?  The  affidavits 
in  support  of  the  rule,  and  those  in  answer  to  jthem,  are 
extremely  contradictory  and  inconsistent  upon  the  sutgect 
of  the  number  pf  those  who  really  expressed,  in  any  way, 
their  desire  to  accept  the  new  charter;^  but  that  furnishes 
the  strongest  reason  why  the  Court  should  not  decide  the 
question  upon  motion,  but  send  it  to  be  tried  by  a  juiy,  the 
legal  and.  constitutional  tribunal  for  disposing  of  such  a 
question.  Even  if  all  the  burgesses  had  polled  at  the  elec* 
tion,  that  would  not  have  constituted  a  good  acceptance  of 
the  charter,  bec:Ase  that  polling  was  not,  strictly  speaking, 
a  corporate  act,  by  which  alone  the  acceptance  of  a  charter 
can  be  expressed.  Still  less  can  the  signing  a  written  pa- 
per, purporting  to  be  an  agreement  to  accept  the  chaf ter, 
be  considered  as  a  corporate  act,  or  as  forming  a  legal 
mode  pf  expressing  the  acceptance  of  the  charter.  Uppn 
the  other  point  it  is  submitted,  that  the  defendant's  election 
was  void,  by  the  provisions  of  the  statute  9  Anne,  c.  10,  s.  8. 
He  served  the  office  of  znayor  in  1825  \  he  was  re-elected 
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in  1826 ;  he  was  tben  ousted,  and  afterwards  appointed  by  1828. 
the  crown^  under  the  new  charter.  Such  an  appointment 
was,  to  all  intents  and  purposes,  a  re-election  within  the 
prohibition  of  the  act  of  parliament,  and  as  such,  illegal 
and  void.  [JBoy/ey,  J.  His  re-election  in  1826  was  illegal, 
and  upon  that  ground  he  was  ousted :  his  appointment  un** 
der  the  new  charter  had  nothing  to  do  with  that.]  That 
q>pointfflentmade  him  mayor  defacio  within  the  time  pro- 
hibited by  the  statute,  and  therefore  brought  him  within 
its  operation.   • 

Lord  Tbntbrden,  C  J.*^I  am  of  opinion  that  this  rale 
ought  to*  be  dischai^ed.  The  corporation  of  this  borough 
of  Stafford  appears  originally  to  have  consisted  of  about 
820  persons,  of  whom  about  700  were  resident.  Other 
persons  could  acquire  the  right  to  become  burgesses  by 
bifth  Mid  servitude.  A  charter,  of  the  12  Jamei  1,  vested 
the  government  of  the  borough  in  the  mayor,  ten  aldermen, 
and  ten  capital  burgesses.  By  some  means,  which  have 
not  been  explained  to  us,  these  definite  bodies  became  so 
for  reduced  that  they  were  no  longer  competent  to  hold 
any  election^  or  to  perform  any  other  corporate  acts,  and 
the  government  of  tiie  borough  was  consequently  dissolved 
and  gone.  Whether  the  result  of  this  state  of  things  was 
that  the  crown  might,  by  qtio  warranto,  have  dissolved  the 
corporation,  we  need  not  on  the  present  occasion  decide ; 
but  I  admit,  that  in  the  absence  of  any  such  proceeding  the 
existing  corporators  continued  to  retain  their  original  rights, 
though  they  had  not  the  power  of  performing  the  duties 
imposed  upon  them  by  their  charters ;  and  they  could  retain 
those  rights  only  for  the  period  of  their  own  lives,  at  the 
termination  of  which  the  existence  of  the  corporation  would 
have  terminated  also.  Such  being  the  state  of  the  corpora- 
tion, petitions  for  a  new  charter  were  presented  to  the  crown  $ 
one  signed  by  all  the  surviving  members  of  the  definite  and 
governii^g  bodies  of  the  old  col'poration,  and  another  by 
500  of  the  iudefimte  body  of  burgesses*    A  counter-peti- 
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1838.        tion  was  also  presented,  signed  by  a  smaller  number,  who 
JlJ^^"*^      employed  Fiint  as  their  attorney.    These  parties,  attended 
V.  by  their  counsel>  met  before  the  law  officers  of  the  crown, 

Hughes.      j^  whom  the  matter  had  been  referred,  and  there  agreed 
upon  the  form  of  the  new  charter.     The  nomination  of  the 
first  mayor  and  other  officers  of  the  corporation  then  be- 
longed io  the  crown,  to  whom  each  party  sent  in  a  list  of 
nances,  from  which  the  crown  made  a  selection.    The  oew 
charter  having  been  granted  under  these  circumstances,  the 
single  question  for  our  decision  to-day  is,  in  what  mode  or 
form  the  burgesses  were  bound  to  signify  their  assent  to 
the  new  charter  i     It  has  been  argued  that  there  ought  to 
have  been  a  public  meeting,  at  which  the  question  whether 
the  charter  should  be  accepted  or  not,  ought  to  have  been 
put ;  and,  undoubtedly,  if  that  course  was  absolutely  neces- 
sary, there  has  been  no  acceptance  of  the  charter.     N9 
instance,  however,  of  such  a  meeting  has  been  shewn ;  nor 
has  any  case  or  dictum,  shewing  the  necessity  of  such  a 
meeting,  been  cited.    It  has  long  been  the  received  opinion 
that  an  acceptance  is  necessary;  but  the  question  how  that 
acceptance  ought  to  be  notified  has  been  always  left  open. 
Generally  speaking,  the  acceptance  of  a  charter  is  proved <^ 
by  evidence  of  acting  under  it ;  which  would  be  equally 
good  evidence  in  the  case  of  a  new  and  of  an  old  charter. 
It  appears  upon  the  affidavits  in  this  case,  that  when  th^ 
commissioners  attended  for  the  purpose  of  administering 
the  oaths,  there  was  also  a  meeting  attended  by  a  consider- 
able number  of  burgesses.     As  to  the  number  of  persons 
who  signified  their  assent  to  the  charter  upon  that  occasion, 
the  affidavits,  unfortunately,  are  contradictory.     A  few  days 
afterwards,  it  appears,  a  larger  body  attended  at  a  meeting 
convened  by  Flint,  and  resolved  to  reject  the  charter.    But 
that  resolution,  so  expressed,  was  not  binding  on  any  one 
of  the  party;  they  might,  any  or  all  of  them,  subsequently 
have  altered  their  minds,  and  have  resolved  to  accept  the 
charter.     In  point  of  fact,  what  was  (he  next  step  i    On 
the  nth  of  October  there  was  a  meeting  held  for  the  elec- 
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tion  of  a  corporate  officer.     Many  of  the  voters  were  vio-         1898; 
lentlj  obstructed,   and   prevented,  by  insult  and  threats,      ^^^T^^^ 
either  from  attending  or  from  voting.     The  meeting,  in  v. 

consequence,  was  adjourned.  The  same  course  was  pur-  Hughes. 
sued  at  the  adjourned  meeting,  and  a  second  adjournment 
was  found  necessary.  Eventually,  however,  262  burgesses 
actually  polled  at  this  election,  and  they,  by  that  act,  clearly 
signified  their  acceptance  of  the  charter.  It  is  further 
sworn  that  a  larger  number  would  have  attended  and  have 
polled  at  the  election,  but  for  the  violent  obstructions 
offered  to  the  proceedings ;  and  that  a  written  declaration 
of  assent  was  in  consequence  prepared,  and  privately  cir« 
culated  among  the  burgesses,  129  of  whom,  besides  the 
262  who  voted  at  the  election,  signed  that  declaration. 
Now,  those  two  numbers  together  constituted  a  majority 
of  the  resident  burgesses,  and  it  is  added  that  100  of  the 
non-resident  burgesses,  who  formed  a  majority  of  that 
body,  afterwards  signed  the  same  declaration.  If  these 
facts  be  true,  the  charter  has  really  been  accepted  by  a  ma- 
jority of  the  whole  body.  It  has  been  urged,  and  truly, 
that  to  allow  the  acceptance  of  a  charter  to  be  procured 
'  and  expressed  in  this  private  manner,  would  be  to  open  a 
door  to  corrupt  and  fraudulent  practices;  but  if  those  who 
wish  to  notify  their  acceptance  publicly  are  prevented  from 
So  doing  by  threats  and  violence,  I  know  of  no  other  mode 
by  which  they  can  counteract  that  injustice,  than  by  noti- 
fying their  acceptance  privately.  We  are  not,  therefore,  in 
this  case,  called  upon  to  decide  that  an  acceptance  of  a 
charter  is  not  necessary,  nor  that  acceptance  by  a  reason- 
able portion  of  burgesses  would  be  sufficient ;  although 
much  might  be  said  in  support  of  the  latter  proposition. 
My  opinion  is  founded  upon  this,  that  in  the  absence  of 
any  known  and  settled  mode  of  notifying  the  acceptance  of 
a  charter,  that  which  has  been  done  in  the  present  case  is 
reasonably  unequivocal  and  sufficient.  As  to  the  other 
objection  that  has  been  raised  against'  the  defendant's  title, 
I  think  it  is  perfectly  clear  that  the  statute  of  9  Anne,  c.  20, 
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has  no  sort  of  application  to  bis  case.  It  was  intended 
merely  to  prevent  the  re-election  of  certain  corporate 
officers,  and  is  certainly  not  binding  on  the  crown,  though^ 
undoubtedly,  it  may  form  a  proper  subject  for  consideration 
when  a  new  mayor  is  to  be  appointed*  The  particular' pe- 
riod also  of  the  defendant's  becoming  mayor  seems  to  me 
perfectly  immaterial :  that  point  wa»  not  mentioned  when 
the  rule  was  moved  for :  and  as  the  affidavits,  upon  whiieh 
the  rule  was  granted,  have  not  feurly  and  fully  disclosed  all 
the  facts  of  the  case,  but  have  improperly  suppressed  many 
of  diem  from  the  Court,  I  am  of  opinion  that  the  rule 
ought  to  be  dischai|(ed  with  oasis. 


Batlet,  J. — I  entirely  concur  with  my  Liord  Chief  Jus- 
tice in  the  view  he  has  taken  of  this  case  upon  both  points. 
I  take  it  to  be  now  settled  that  there  must  be  an  acceptanoe 
of  a  charter ;  and  I  think  there  has  been  a  valid  acceptanoe 
of  this  charter  by  a  majority  of  the  persons  to  whom  it  was 
addressed.  It  is  not  immaterial  to  consider  what  was  the 
state  of  this  corporation  at  the  period  wben  the  new  char- 
ter was  granted.  Under  former  charters  there  was  a  local 
government  for  the  borough,  but  that  was  neglected  and 
gone.  It  is  said  that  the  surviving  Jbiifgesses,  nevertheless, 
retained  all  their  rights  and  privileges ;  and  for  certain  pur^ 
poses,  I  admit,  they  might  do  so ;  but  the  corporation 
having,  by  its  own  negligence,  become  incapable  of  per-» 
forming  its  duties,  and  having  lost  its  governing  body,  was, 
in  my  opinion,  liable  to  be  dissolved  by  quo  warranto. 
Those  burgesses  who  in  the  first  instance,  at  a  meeting 
disturbed  by  violence  and  tumult,  voted  for  the  rejection  of 
the  charter,  might  very  naturally  change  their  opinion^  and 
wish  to  accept  the  charter,  when  they  came  to  learn  that 
the  corporation  might  be  dissolved,  and  all  their  rights  and 
privileges  under  former  charters  annihilated :  and  in  point 
of  fact,  very  shortly  afterwards,  a  majority  of  the  whole 
body  of  burgesses  did  signify  their  acceptance  of  the  char- 
ter, either  by  a  written  declaration,  or  by  voting  at  an  elec* 
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tion  held  under  it.  No  authority  has  been  cited,  nor  can 
any,  I  believe,  be  found,  ^i-hich  prescribes  any  particular 
mode  in  which  the  acceptance  of  a  charter  must  be  ex- 
pressed ;  and  in  the  absence  of  all  such  auth6rity,  it  seems  Hughss. 
to  me  that  enough  was  done  in  this  case  to  constitute  a 
valid  acceptance  of  the  charter,  and  therefore  that  the  de- 
fendant is  lawfully  entitled  to  hold  the  oflSce  of  mayor  of 
this  borough.  I  agree,  therefore,  that  this  rule  must  be 
discharged,  and,  for  the  reason  pointed  out  by  my  Lord, 
with  costs. 

HoLROTD,  J. — ^There  can  be  no  doubt  that  the  crown 
had  a  right  to  revive  this  almost  defunct  corporation,  by 
granting  them  a  new  charter,  and  by  filling  up  their  definite 
bodies,  which  were  so  much  reduced  as  to  be  incapable  of 
discharging  their  corporate  duties.  Then,  when  a  new 
charter  was  offered  by  the  crown  to  the  corporation,  it  was( 
not  requisite  to  call  a  corporate  meeting  for  the  purpose  of 
inquiring  whether  it  should  be  accepted  or  rejected ;  the 
acceptance  of  it  by  the  parties  to  whom  it  was  addressed 
was  suflSciently  expressed  by  their  acting  under  it.  With 
respect  to  the  statute  of  Jnne,  that  clearly  does  not  apply 
to  an  appointment  by  the  crown  under  a  new  charter ;  and 
besides,  the  defendant,  when  he  was  appointed  by  the 
crown,  was  not  in  fact  mayor;  for  though  he  had  been 
elected  for  that  year,  he  had  been  afterwards  ousted  by 
quo  warranto* 

LiTTLEDALE,  J. — I  am  entirely  of  the  same  opinion. 
The  corporation  w*ere  reduced  to  a  situation  in  which  they 
were  no  longer  capable  of  performing  their  corporate  func* 
tions.  Their  liberties  might  have  been  seized  by  the 
crown;  but  instead  of  that,  a  new  chartefr  was  granted 
them.  The  crown,  by  that  grant, 'recognized  the  burgesses 
as  still  existing,  and  nominated  new  corporate  officers. 
Then,  in  order  to  make  the  new  charter  binding  upon  the 
corporation,  an  acceptance  of  it  by  them  became  necessary, 
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18S8.        and  the  firat  question  is,  by  whom  that  acceptance  must  be 
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declared  ?  It  has  been  urged  on  the  one  8ide»  that  accept- 
v^"^^  aoce  by  the  persons  named  in  the  charter,  or  by  those  who 
HuoBEs,  otiose  to  come  in  and  take  the  oaths  under  the  cbarter»  is 
su0icient ;  and,  on  the  other  sid6»  that  nothing  short  of  an 
acceptance  by  the  bui^es^es  at  large  is  aufficioit.  I  cer- 
tainly think  that  an  acceptance  by  those  named  in  the 
<;bsrter  only»  is  not  sufficient;  but  I  have  no  doubt  that  an 
acceptance  by  them,  together  with  a  majority  of  the  bur- 
gesses, is  sufficient:  and  I  do  not  mean  to  express  a 
I  tlecided  opinion  that  a  majority  of  the  burgesses  must  con- 

cur. The  next  question  is  by  what  mode*  the  mind  and 
will  of  the  parties  upon  the  subject  is  to  be  ascertained? 
In  some  respects  it  might  be  convenient  to  hold  a  public 
meeting  for  that  purpose,  but  there  is  clearly  no  authority 
fojr  saying  that  it  is  necessary.  In  some  respects 'Such  a 
cpi^rse  might  be  inconvenient,  and  in  many  cases  it  might 
be  impracticable.  In  any  view  of  the  case,  I  am  of  opinion 
that  any  unequivocal  act  of  the  parties,  expressive  of  their 
desire  to  accept  the  charter,  and  to  be  governed  by  it,  is 
sufficient.  Here  that  desire  was  expressed,  either  by  voting 
at  an  election,  or  by  a  written  declaration,  by  a  minority  of 
the  burgesses,  and  that  I  think  constituted  a  valid  accept- 
ance  of  the  charter. 

Rule  discharged,  with  costs. 


Greensladr  v.  Dower  and  Coleman. 

A  joint  into  ASSUMPSIT  by  tHe  plaintiff,  as  indorsee  of  certain  bills 

cupad^^of^  of  exchange,  each  for  100/.,  some  at  six  and  others  at  twehre 

farm  by  two  months'  date,  drawn  by  one  WiUaughbt/  upon  the  defend- 

a^prtnenhT^^  ^^»  *>^^  accepted  by  Dower  for  himself  and  Coleman. 

so  as  to  con-    Dower  suffered  judgment  by  default     Co/eMan- pleaded 

vey  to  each  an  j     o  ^  r 

implied  authority  to  bind  the  ether  by  the  acceptance  of  bUls  of  exchange  for  payments 
in  respect  of  the  fiirm. 
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non-assumpsit.    At  the  trial  before  Lord  Tenterden,  C.  3.,         1898. 
at  the  adjourned  Middlesex  sittings  after  last  term,  the      ^■'^v^^ 
case  was  this: — On  the  11th  of  October,  18^,  Coleman,  v. 

on  behalf  of  himself  and  Dower,  entered  into  an  agreement  I>ow£k. 
with  one  George,  an  auctioneer,  for  the  hire  of  a  farm  then 
in  the  occupation  of  Willoughby^  the  drawer  of  the  bills, 
and  for  the  purchase  of  the  stock  and  crops,  at  a  valuation. 
By  the  agreement,  which  was  signed  by  both  Dower  and 
Coleman,  it  was  stipulated  that  the  amount  of  the  valuation 
should  be  paid  for  partly  in  cash  and  partly  in  good  bills» 
at  three  months.  Coleman  afterwards  fell  ill,  upon  which 
Dower  represented  to  George  that  the  purchase  could  not 
be  completed  in  three  months,  and  entered  into  a  fresh 
agreement  with  him,  in  pursuance  of  which  the  bills  in 
question,  being  at  six  and  twelve  months,  were  drawn,  and 
accepted  by  Dower  in  the  names  of  Coleman  and  himself. 
After  the  bills  had  been  thus  given,  George  saw  Coleman, 
and  communicated  to  him  that  part  of  the  purchase  money 
had  been  paid  in  bills,  upon  which  Coleman  said,  it  ought, 
all  to  have  been  paid*in  money,  for  that  Dotver  had  received 
1200/.  to  pay  it  with;  and  that  Dower  and  himself  had 
been  jointly  interested  in  the  management  and  profits  of 
the  farm.  It  was  contended  for  the  defendant  that  the 
plaintiiF  must  be  nonsuited,  inasmuch  as  there  was  no  evi- 
dence to  shew  that  Coleman  had  authorized  the  acceptance 
of  the  bills  in  question,  or  even  that  he  knew  of  their  ex- 
istence ;  that  the  only  agreement  to  which  Coleman  was  a 
party,  or  by  which  he  could  be  bound,  was  that  for  the 
payment  of  the  purchase  money  in  cash  and  by  bills  at 
three  months;  and  that  his  being  jointly^ interested  with 
Dower  in  the  farm,  did  not  so  completely  constitute  them, 
partners,  as  to  make  the  one  liable  to  pay  bills  accepted  by 
the  other  without  his  knowledge  or  authority.  For  the 
plaintiff  it  was  insisted,  that  as  both  the  defendants  bad 
signed  the  original  agreement  for  the  hire  of  the  farm  and 
the  purchase  of  the  stock,  and  were  jointly  interested  in 
the  management  and  the  profits  of  the  farm,  they  were,  to 

VOL.  I.  T  T 
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1828.        all  intents  and  purposes,  partners  through  the  entire  trans- 

^^^"^^''^^      action,  and  as  such  were  bound  by  each  other's  accept- 

Greenslade  .  .       ^ 

t7.  ances ;  that  the  law  affecting  partners,  and  the  authority  of 

Dower.  ^^^  partner  to  bind  the  other,  were  not  coutined  to  mere 
trading  firms,  but  arose  out  of  the  intimate  nature  of  the 
connection  and  communications  subsisting  between  the 
parties;  and,  consequently,  that  they  applied  as  forcibly  to 
persons  who  were  partners  in  a  farming  business,  as  to 
partners  in  any  other  sort  of  trade,  and  therefore  rendered 
the  defendant  Coleman  liable  in  this  action.  The  learned 
Judge  said  he  thought  the  plaintiff  ought  to  be  nonsuited. 
Parties  taking  bills,  took  them  subject  to  the  chance  of 
being  able  to  prove  their  acceptance.  The  question  in  the 
cause  was,  whether  there  was  evidence  to  go  to  the  jury  of 
any  authority  from  Cokman  to  Dower  to  accept  the  par- 
ticular bills  sued  upon,  so  as  to  render  Coleman  liable 
upon  such  acceptance.  It  was  clear  that  the  original  con- 
tract for  the  price  of  the  farm  and  the  purchase  of  the  stock 
was  made  by  Coleman;  that  he  represented  that  Dotoer 
was  to  have  an  interest ;  and  that  in  pomt  of  fact  both  the 
defendants  were  jointly  interested  in  the  farm.  But  taking 
that  to  be  so,  still  was  there  enough  to  shew  that  Coleman 
ever  authorized  Dower  to  accept  the  bills,  with  which  he 
was  sought  to  be  charged  in  the  action  i  By  the  original 
agreement  the  bills  were  to  be  at  three  months'  date ;  but 
Coleman  was  taken  ill,  and  in  his  absence,  and  without  his 
knowledge,  an  arrangement  was  made  for  bills  of  a  longer 
date.  It  did  not  appear  that  Coleman  was  ever  fully  ac- 
quainted with  the  particulars  of  the  bills ;  he  was  only  told 
that  part  of  the  money  had  been  paid  by  bills,  to  which  he 
replied,  it  ought  all  to  have  been  paid  in  money.  How 
was  it  possible,  from  such  facts,  to  draw  the  conclusion 
that  Coleman  had  authorized  Dotoer  to  accept  those  bills  P 
The  plaintiff  was  accordingly  nonsuited. 

Brougham  now  moved  for  a  rule  17/51  to  set  aside  the 
nonsuit  and  for  a  new  trial,  relying  upon  the  same  line  of 
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argument  urged   at  the  trial,  to  establish  the  defendant        1898. 
ColemarCs  liability.  ^^"^^'"^^^ 

GBEEHSLAVa 
V. 

Lord  Tenterbbn,  C.  J. — I  think  we  ought  not  to  grant  Dowe». 
any  rule  in  this  case.  The  bills  were  drawn  on  both  the 
defendants,  but  were  accepted  by  Dotoer  alone,  in  the  name 
of  both.  Coleman  was  the  person  originally  contracting, 
and  he  signed  the  original  agreement.  By  that  agreement 
he  was  bound ;  but  by  that  only,  because  that  contained 
UiQ  terms  upon  which  he  intended  to  contract.  That  . 
agreement  did  not  authorize  the  accepting  of  any  bills  of  a 
longer  date  than  three  months ;  and  Willoughby,  who  took 
the  bills,  was  acquainted  with  the  contents  of  the  agree- 
ment. The  agreement  is  for  bills  at  three  months'  date ; 
the  bills  accepted  are  at  six  and  twelve  months'  date :  and 
ivhat  authority  was  there  from  Coleman  to  Dower  to  accept 
9uch  bills  I  There  was  clearly  no  express  authority,  nor 
was  there,  in  my  opinion,  any  implied  authority;  for  the 
subsequent  joint  occupation  of  the  farm  by  both,  from 
which  alone  such  an  authority  could  be  implied,  cannot 
relate  back  to  die  previous  period  when  the  bills  were 
accepted* 

Bay  LEY,  J.^ — I  am  clearly  of  opinion  that  the  plaintiff  is 
not  entitled  to  recover  upon  these  bills  agains^  the  defend- 
ant Coleman.  Willoughby  may  still  have  a  right  of  action 
against  him  upon  the  original  agreement;  but  what  right  of 
action  has  the  plaintiff?  Clearly  nope,  unless  Dower  had 
from  Coleman  an  authority,  express  or  implied,  to  accept 
Ihese  bills.  Had  he .  any  such  authority  ?  I  think  clearly 
4iot.  Where  persons  are  partners  generally,  an  authority 
to  accept  bills  may  be  implied ;  but  here  the  partnership, 
even  if  it  had  been  a  general  one^  whicli  it  was  not,  had 
not  commenced  when  the  bills  were  accepted.  As  to  any 
express  authority,  it  is  plain  there  was  none,  for  the  bills 
are  of  a  different  date  from  that  specified  in  the  agreement, 
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t^)r  the  terms  of  which  alone  the  defeDdant  Colemau  was' 
bound. 


V. 


Dower.  Holroyb,  J. — It  is  quite  ^lear  ths^t  Dov^er  h^d  no  aur 

dM^rit^  from  Coleman,  either  by  law  or  in  fact,  to  sn/f;o^pt 
such  bills  as  these.  There  was  therefore  no  questjpn  for 
ih^.jury,  and  the  nonsuit  was  right. 

l^iTTLBn^LB,  J.|  concurred. 

Rule  refused. 


Bennett  v.  Womacic. 

Under  an  iVSS.UMPSIT  upon  an  agreement  in  writing  to  take^  at 
occepT  ui  as-   ^^^  P^'^^  ^^  270/.,  an  assignment  of  a  public-house  lease^ 

signment  of  a   subject  to. a  net  yearly  rent  of  27/.  and  to  common  and  usual 

public-house  -  . 

lease,  subject   covenants*    At  the  trial  at  Guildhall  (a),  before  Lord  Ten- 

rentand^to"^^  /urc/cw,  C.  J.^  at  the  sittings  after  last  Michaelmas  term,  the 

common  and    lease  ^pe^red  to  contain  a  covenant,  on  the  part  of  the 

najU8,^Sie"      tenant  to  pay  the  net  rent,  together  with  land  tax,  seyvers' 

party  cannot    i^ates^  iind' all  taxes,  and  also  a  proviso  for  re-entry  in  th^ 

cept  an  assign-  etent  of  the  premises  being  applied  to  the  carrying  on  of 

ment,  on  the  ^j^  business  except  that  of  a  victualler.  It  was  stated  by 
ground  of  a  ^  .it  •       • 

covenant,  on  a.  Witness  conversant  with  the  trade,  that  such  a  proviso  is 
^^l^C^^^y  *^  ^^  f^"™*  *"  "*  public-house  leases  out  of  ten.  On  tbe 
sewers'  rates  part  of  the  defendant  it  was  contended,  that  he  was  not 
and  land  tax.    «  i         ,        «  «  •   • 

Nor  is  it  any    bound  under  the  agreement  to  accept  a  lease  containmg 

defence  to  an  3uch  a  covenant  or  such  a  proviso.  The  learned  judge 
action  on  the     ,.  .  ..      ^        ,         i  .     .i«.      .  i    ...  .1 

agreement       directed  a  verdict  for  the  plaintm,  with  liberty  to  the  de- 

that  the  lease  fondant  to  move  for  a  nonsuit. 

contains  a 

proviso  for  re-      (a)  Couodel  for  the  pbintiflf,  Scarktt,  A.G.,  and  CkUlan;  fof  the 

entry,  in  the     defendant,  F.  1&%. 

event  of  the  .      . 

premises  being  applied  to  the  carrying  on  of  anv  business  except  that  of  a  victualler, 

when  it  is  proved  that  the  major  part  of  such  leases  contain  such  a  proviso,  and^  no 

objection  was  taken  on  this  ground  until  the  trial. 
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F.  Kelly  now  moved  to  enter  a  nonsuit,  upon  the  liberty 
reserved.  The  covenant  to  pay  land  tax  and  si^wers'  /atea 
is  not  an  usual  covenant.  The  expression  in  the  agrelfmettl^ 
''  net  yearly  rent/'  upon  which  much  stress  was  laid,  must 
be  understood  to  mean  a  clear  yearly  rent,  subject  to  6lher 
ordinary  covenants.  [^BayUy^  J»  There  mast  be  t^bvetrants 
to  make  the  rent  **  net.**  The  occupier  would  be  liable  to 
pay  the  rates  in  the  first  instance,  and,  but  for  tbecov^taatlt, 
he  would  have  -a  right  to  deduct  the  payment  from  his  rent.] 
The  sewers'  rate  is  to  be  paid  by  the  landlord  (a).  [Boy- 
hyy  J.  Your  authority  shews  that  the  rate  is  not  of  neces- 
sity to  be  entirely  paid  by  the  landlord.]  If  the  commis- 
sioners may  in  the  first  instance  assess  the  landlord,  and 
the  tenant  is  bound  under  such  a  clause  as  this  to  repay 
him  the  amount,  he  may  be  compelled  to  pay  for  the  erect- 
ing of  party  walls.  The  second  question  is»  whether  the 
defendant  was  bound  to  accept  a  lease  containing  this 
clause  of  re-entry*  In  Church  v.  Brown  (b\  Lord  Eldon 
jBaid — ^  The  safest  rule  for  property  is,  that  a  person  shall 
be  taken  to  grant  the  interest  in  an  estate  which  he  {irojroses 
to  convey,  or  the  lease  he  proposes  to  make;,  and  that 
nothing,  wliich  flows  out  of  that  interest,  as  an  incident^ 
is  to  be  done  away  by  loose  expressions,  to  be  construed 
by  facts  more  loose;  that  it  is  upon  the  party  who  has  for- 
t>orne  to  insert  a  covenant,  for  his  own  benefit,  so  shew  his 
title  to  it ;  and  that  it  is  safer  to  require  the  lessor  to  pro- 
tect himself  by  express  stipulation,  than  for  courts  of  equity 
to  hold,  that  contracting  parties  shall  insert,  not  restraints, 
expressed  by  the  contract  or  implied  by  law,  but  suda^ 
more  or  less  in  number,  as  individual  consequences  shall 
from  day  to  day  prescribe  as  proper  to  be  imposed  upon 
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V. 

WoMAca. 


(a)  Callis,  141, 3. 

lb)  15Ves.jun.  268.  There  the 
question  was  as  to  the  terms  in 
which  the  owner  of  the  fee  had 
bound  himself  to  grout  a  lease,  not 


as  to  the  form  in  which  an  existing 
lease  might,  under  all  the  ciccum- 
stances  of  the  case,  be  reasonably 
expected  to  be  found  to  be  framed. 
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the  lessee ;  and  that  all  those  restraints,  so  imposed  from 
time  to  time,  are  to  be  introduced  as  the  aggregate  of  the 
agreement/'  Every  thing  which  is  there  said  applies  to 
the  present  case.  The  witness  proved  that  six  leases  out 
of  ten  contained  such  a  proviso ;  but  this  evidence  was  not 
admissible,  and  does  not  prove  that  the  covenant  is  an  usual 
one.  Lord  Eldon  cites  Henderson  v.  Hay  (a),  where  it  was 
held  that  the  vendor  was  not  entitled  to  insert  a  clause 
which  would  diminish  the  common  law  right*  [Lord  Ten- 
terden,  C.  J.  You  do  not  take  your  objection  at  the  time, 
and  afterwards  you  make  the  point  by  surprise  upon  the 
plaintiff,  at  the  trial.] 


Lord  Tentebden,  C.  J. — There  is  no  weight  in  the 
objection  as  to  the  covenant  to  pay  the  sewers'  rate  and 
land  tax ;  those  are  usual  covenants  with  reference  to  a  net 
rent.  A  covenant  not  to  use  the  premises  for  any  other 
trade  must  be  understood  with  reference  to  the  circum<* 
stance  that  this  was  a  lease  of  a  public-house.  The  ob- 
jection is  not  made  till  the  trial,  when  the  plaintiff  does  not 
come  prepared  to  meet  it.  The  existence  of  such  a  clause 
in  six  cases  out  of  ten,  is  reasonable  evidence  when  a  party 
is  not  prepared  to  meet  such  an  objection: 

Bayley,  J. — A  lease,  at  a  net  rent,  would  be  expected 
to  contain  covenants  which  would  clear  the  rent  from  all 
deductions.  The  defendant  was  informed  that  the  lease 
contained  usual  covenants,  which  does  not  mean  covenants 
nniversally  inserted.  That  which  is  found  in  sixty  leases 
out  of  a  hundred  is  an  usual  covenant.  If  in  the  greater 
number  of  instances  this  clause  is  inserted,  a  party  entering 
into  such  a  contract  is  bound  to  know  it. 

HoLBOYDi  J. — "  Net  rent"  disposes  of  the  first  objec- 
tion.   Then  there  was  sufficient  evidence  that  the  clause  of 


(a)  3  Bro.  C.  C.  632. 
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re-entry  is  usual :  it  is  to  be  found  in  six  leases  out  of  ten;         1838. 
and  it  is  a  beneficial  proviso  with  reference  to  property  of 
tbis  description. 

LiTTLEDALEf  J.,  concurred. 

Rule  refused  (a). 

(ii)  And  see  Morgan  v.  Slough'  overruled,  15  Ves.  531 ;  Verc  v 
ter,  1  Esp.  N.  P.  C.  8;  niso  Loveden,  12  Ves.  170;  Liebenrood 
Folkington  v.  Croft,  3  Anst.  700,      v.  Vina,  S  Meriv.  15. 


GoLDiNG  and  others  v.  Fenn. 

Jb  EIGNED  issues  Were  directed  by  this  Court  upon  the  A  select  yes- 
hearing  of  a  motion   made  by  the  plaintiffs,  who  were  o7anTiidefi-" 

churchwardens  of  the  parish  of  St.  Martin  in  the  Fields,  n»^  number, 

may  legally 
in  the  county  of  Middlesex^  for  the  years  1820,  1821  and  exist  by  cus- 

1822,  for  a  writ  of  prohibition  to  prohibit  further  proceed-  ^®"*;   ^"^** 

custom, 

ings  in  a  suit  in  the  Court  of  the  Bishop  of  London,  though  it  may, 

brought  by  the  defendant  against  the  plaintiffs  to  compel  ^atXre™ 

them  to  exhibit   their  accounts  there.     The  first  count  must  always 

stated  the  question  to  be,  ''whether  on  the  1st  of  April,  able  number 

1825,  there  was,  and  from  time  whereof  the  memory  of  '^^'^  reference 

to  the  circum- 
man  is  not  to  the  contrary  had  been,  a  vestry  of  the  said  stances  of  the 

parish^  composed  of  [a  certain]  {a)   select  [number  of]  Jbro'jjt"^"^' 

persons,  parishioners  of  the  said  parish  for  the  time  being."  the  accept- 

The  question  in  the  second  count  was,  ''whether  there  ^,J!f^^. 

was,  and   from  time  whereof,  &c.   had   been,  a  certain  escence  in  a 

laudable  custom,  used  and  approved  of  in  the  said  parish,  which  the  Or- 

that  the  accounts  of  the  churchwardens  of  the  said  parish,  <*»nary  grants 
...  .  .  ^  and  confirms 

for  the  time  being,  have  been,  and  still  of  right  ought  to  be,  a  select  vestry, 

audited  and  passed  at  a  vestry  of  the  said  parish,  composed  ^^^^  forty-"^" 

of  [a  certain]  select  [number  of]  persons,  parishioners  of  nine,  and  ap- 
points certain 
(•)  The  declaration  was  ori-      in  brackets,  which  were  afterwards  individuals, 

ginally  delivered  with  the  words      struck  out  by  amendment.  amongst  whom 

are  some  of 
the  former  vebtry^  to  be  vestrymen. 
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18118.        tbe  said  parish,  for  the  time  being,  «nd  not  by  the  mtnisler 
and  inhabitants  at  large  of  the  said  parish,  in  vestry  Mseiii- 

'^9,''"^  bled."  The  question  stated  in  the  third  count  was, 
Famr.  t<  whether  there  then  was,  and  from  time  whereof,  8lc-  bad 
beeii,  a  certain  laudable  custom  used  and  approved  of 
in  the  said  parish,  that  the  accounts  of  the  churchwardens 
of  the  said  parish,  for  the  time  being,  have  been,  and  Btill 
of  right  ought  to  be,  audited  and  passed  at  a  vestry  of  the 
said  parish,  composed  of  [a  certain]  select  {number  of] 
persons,  parishioners  of  the  said  parish  for  the  time  being.'* 
The  question  in  the  fourth  count  was, ''  whether  there  was» 
and  from  time  whereof,  &c.  had  been,  witbin  the  parish 
aforesaid,  in  the  county  aforesaid,  a  vestry  of  the  said 
parish,  composed  [of  a  certain  number]  of  select  persons, 
parishioners  and  inhabitants  of  the  said  parish  for  the  time 
being,  called  a  select  vestry,  which  select  vestiy  for  the 
time  being,  during  all  the  said  time  immemorial,  on  Easter 
Monday  in  every  year,  had  been  accustomed  to  nominate 
and  elect,  and  of  ancient  right  and  custom  ought  to  nominate 
and  elect,  two  parishioners  and  inhabitants  of  the  said  parish 
to  be  and  serve  the  office  of  churchwardens  of  the  parish 
aforesaid,  for  one  year  then  next  ensuing,  which  persons  be- 
ing parishioners  and  inhabitants  of  the  said  parish,  so  nomi- 
nated, elected  and  chosen  by  the  said  select  vestry,  and 
none  others,  had,  for  and  during  all  the  time  aforesaid, 
been  duly  sworn  into  and  served  and  executed,  and  by  right 
of  custom  ought  to  have  served,  the  office  of  churchwardens 
of  the  said  parish."  The  plea  confessed  the  wager,  and 
traversed  the  custom  in  each  count,  in  the  usual  form.'  At 
the  trial  before  Lord  Tenterden,  C.  J.,  at  the  sittings  after 
Easter  term,  1827  (a),  the  plaintiffif  produced  and  read 
entries  in  the  parish  books  in  the  years  157^,  1577,  1590, 
1592,  1593,  1594,  1595,  1596,  1597,  1598,  l606,  Jfiog, 
I6l0,  1612,  1613,  1614,  I6l5,  I6l6,  1618,  1619,  1620, 
1623,  1626,  and   l628,  from  which  it  appeared  that  the 

(a)  Counsel  for  the  plaiutifls,  Tin"      Scarlett^  A.  G.,  Brougham^  and  J. 
dal,  S.  G.,  Gumeyy  W.  E.  TMintan^      Evam. 
and  BarnewaU;  for  the  defendants, 
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a^Eiirs  of  the  parish  had  been  managed  by  a  sdect  body*        1026. 


G01.MKG 


but  of  a  fluctuating  and  indefinite  number.  One  of  these 
entries  stated  that  a  party  was  fined  ''accordmg  to  ancient  ^  «. 
order."  They  also  produced,  from  the  chapter^house  at  ^*»*' 
Westminster,  a  feoffment  of  the  year  12£5,  and  a  charter  df 
the  year  1851:  also  Pope  Nicholas* b  Taxation,  and  the 
Nonsft  Rolls,  I4tfa  Edw.  S,  1339,  in  all  of  which  the  parish 
of  St.  Martin  in  the  Fields  is  recognized.  The  plaintiffs 
klso  produced  three  records  of  this  Court.  The  first/  a 
judgment  in  H.T.  15  Geo.  %  Kendal  v.  Penrke,  which  vfn$ 
an  action  for  a  false  return,  against  the  Official  of  the*  Arch- 
deacon of  Middlesex.  The  plaintiff  and  one  Tnck^  had 
been  elected  by  the  parishioners  at  large ;  whilst  the  same 
Tucker  and  one  Wood  were  chosen  by  the  select  vestry» 
The  defendant  having  refused  to  swear  in  either  set  of 
churchwardens,  both  obtained  writs  of  mandamus ;  ^pon 
which  defendant  swore  in  Tucker  and  ffood,  and  returned 
upon  the  plaintiff's  mandamus,  that  he  bad  already  sworn 
in  the  churchwardens  elected  by  the  select  vestry.  A  ver- 
dict was  found  and  judgment  given  for  the  defendant.  The 
second  record  was  upon  a  feigned  issue  between  Ferrers 
and  Nindg  H.  T.  17  Geo.  £,  to  try  whether  there  then  wa^, 
and  from  time.  Sec.  had  been,  a  vestry  of  the  said  parish, 
composed  of  a  certain  select  number  of  persons,  parisb* 
ioners  of  the  said  pariah  for  the  time  being ;  which  issue 
was  found  for  the  plaintiff,  Ferrers,  establishing  the  custom. 
The  third  record  was  of  an  action  in  prohibition,  in  which 
the  declaration  stated  that  there  was,  and  from  time  whereof, 
8cc.  had  been,  within  the  parish  of  St.  Martin  in  the  Fields, 
in  the  county  of  Middlesex,  a  vestry  of  the  said  parish, 
composed  of  a  certain  number  of  select  persons,  parishioners 
and  inhabitants  of  the  said  parish  for  the  time  being,  called 
a  select  vestry,  which  select  vestry  for  the  time  being,  during 
all  the  said  time  immemorial,  on  Easter  Monday  in  every 
year,  bad  been  accustomed  to  nominate  and  elect,  and  of 
ancient  right  and  custom  ought  to  nominate.  Sec.  two  pa- 
rishioners and  inhabitants  of  the  said  parish,  to  be  and 
serve  the  office  of  churchwardens  to  the  said  parish  for  one 
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1898.  year  then  next  ensuing*  which  persons*  being  parishioners 
and  inhabitants  of  the  said  parish*  so  nominated*  elected 
and  chosen  by  the  said  select  vestry*  and  none  others*  had* 
for  and  during  all  the  time  aforesaid*  been  duly  sworn  into* 
and  served  and  executed*  and  by  right  and  custom  ought 
to  have  served*  the  office  of  churchwarden  to  the  said  pa- 
rish. The  declaration  in  that  case  further  stated  that  the 
plaintiffs  were  duly  elected  churchwardens  by  the  select 
vestry*  and  sworn  into  that  office*  and  entitled  to  sit  in  a 
pew  in  the  parish  church,  within  the  said  pariah*  appropri- 
ated for  the  use  of  the  churchwardens ;  nevertheless^  the 
defendants  had  wrongfully  drawn  the  plaintiffs  into  plea  ip 
the  Spiritual  Court*  claiming  a  right  to  the  pew  as  church- 
wardens of  the  said  parish.  The  defendants  pleaded  the 
general  issue*  and  for  a  writ  of  consultation  said  that  the 
right  of  election  was  in  the  parishioners  at  large,  and  that 
defendants  were  elected  by  the  parishioners  at  large,  and 
were  duly  sworn  in ;  concluding  with  a  traverse  of  the  cus- 
tom set  out  in  the  declaration. .  This  case  had  been  tried 
at  bar,  when  a  verdict  had  been  found  for  the  plaintiffs. 
On  the  part  of  the  defendant  were  put  in  letters-patent  of 
4  Jac.  1*  in  which  it  was  recited  that  the  parish  church  of 
St.  Martin  in  the  Fields  had  been  erected*  and  the  parish 
itself  created*  in  the  time  of  Henry  the  8th.  They  also 
read  other  ancient  entries  from  the  parish  books^  from 
which  it  appeared  that  many  acts  of  government  in  the 
parish  were  done  by  *^  the  parishioners"  generally*  and 
sometimes  by  parties  described  merely  as  parishioners, 
many  of  whom  were  of  the  same  name  as  the  persons 
described  in  other  entries  as  ancients  of  the  parish*  masters 
of  the  vestry*  or  masters  of  the  parish.  They  also  proved 
a  faculty  (a)  from  Gilbert  (Sheldon),  Bishop  of  London* 
(^th  June*  1662*)  whereby  he  granted  and  confirmed  to 
^forty-nine  persons  that  they  should  be  a  select  vestry.  The 
faculty  then  recited  that  several  parishioners,  of  whom  some 

(o)  Aft  to  the  effect  of  which*  see  Dawson  v.  JFW/^p,  Uardres,  378 ; 
BuUerwarth  v.  fTalker,  3  Burr.  1689. 
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had  been  veistryinen  and  others  not,  had  petitioned  the  1888. 
Bishop  to  grant  and  confirm  to  them  a  select  vestry,  such 
as  existed  in  other  parishes  in  his  diocese,  upon  the  ground 
that  the  affairs  of  the  parish  had,  during  the  late  unhappy 
times  of  trouble  within  this  realm,  been  managed  by  per- 
sons not  admitted  thereunto  by  the  Diocesan  or  Ordinary 
of  the  place,  in  whose  power  alone  they  conceived  the  regu- 
lation and  ordering  the  business  of  that  nature  most  properly 
and  peculiarly  ought  to  reside.  The  learned  Judge  said  to 
the  jury,  that  the  four  questions  rabed  upon  the  record  all 
resolved  themselves  into  the  first ;  that  the  verdicts  in  the 
three  records  produced  deserved  their  most  serious  con- 
sideration, and  were  not  lightly  to  be  departed  from.  One 
of  the  points  raised  was,  whether  the  parish  had  existed  as  a 
parish  beyond  the  time  of  legal  memory ;  and  this  seemed 
to  be  a  matter  of  much  doubt.  On  the  behalf  of  the  plain- 
tiffs a  great  number  of  entries  had  been  read,  13th  Feb. 
1776-77.  The  business  transacted  on  these  occasions  ap- 
peared always  to  have  been  transacted  by  a  very  amall  num- 
ber;  never  so  large  a  number  as  forty-nine  appeared  to  have 
assembled :  the  select  vestry  had  not  always  consisted  of 
forty-nine  persons.  But  this  point  ought  to  have  been  put 
distinctly  on  the  record  (d).  'Hie  acts  of  parliament  which 
had  been  referred  to^  took  it  for  granted  that  there  was  a 
select  vestry.  The  term  '*  ancients"  imported  a  meeting  of 
icmly  a  few.  The  faculty  itself  could  not  have  the  effect  of 
excluding  vestrymen.  It  was  not  material  whether  the 
Bishop  granted  or  confirmed.  If  the  select  vestry  took  its 
origin  from  the  faculty,  it  could  not  have  existed  from  time 
immemorial.  It  was  evident  that  in  Berrif  v.  Banner  (b\ 
some  of  the  evidence  which  had  now  been  given  for  the 
defendant  was  not  adduced.  The  jury  found  a  verdict  for 
the  plaintiffs. 

In  Trinity  term,  1827,  Sccrr/e//,  A.  G.,  obtained  a  rule, 
nisi  for  setting  aside  the  verdict,  on  the  ground  that  riie 
custom  put  in  issue  on  the  record  was  void  for  uncertainty; 

(«)  Vide  anUy  647,  note  («).  (6)  Peake,  N.  P.  C.  137. 
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1898.  for  which  Dent  v.  Coates  (a),  and  Broadbent  y.  WUUs  (6), 
were  cited ;  aud,  secondly,  that  the  supposed  custom)  had 
been  abandoned  by  the  acceptance  of  the  faculty.  Against 
this  rule 

Tindal,  S.  G.,  Taunton^  Gume^,  and  Barneiaall,  now 
shewed  cause.  By  the  parish  books  produced,  which  went 
back  as  far  as  1576,  it  appeared  that  the  affairs  of  the  pa- 
rish were  not  managed  in  the  ordinary  course  which  pre- 
vails where  there  is  an  open  vestry*  Thus  persons  are 
stated  to  have  been  admitted  to  the  office  of  vestrymen, 
and  who  at  that  remote  period  appear  to  have  exercised 
the  rights  of  vestrymen  from  the  time  of  their  admission. 
The  Court  would  be  justified  in  assuming  that  the  same 
course  of  management  prevailed  at  a  much  earlier  period. 
So  there  is  an  entry  (c),  ''  to  be  fined  according  to  an- 
cient order."  No  entry  of  such  an  order  is  to  be  found  in 
the  present  books  ;  therefore  the  reference  here  must  have 
been  to  others  of  a  more  ancient  date*  From  these  books 
it  appears  that  the  vestry  were  to  meet  in  a  room.  Now  it 
is  clear  that  all  the  parish  could  not  meet  in  a  room»  In 
1620  there  is  an  appointment  of  a  vestry-clerk;  since 
which  period  the  form  of  the  entries  is  very  different.  In 
1662  a  faculty  was  obtained  for  the  purpose,  as  the  plain- 
tiflfs  contend,  of  confirming  the  select  vestry,  which  already 
existed.  The  number  never  goes  beyond  forty-nine.  The 
question  has  been  raised  several  times  before,  and  the  Court 
and  jury  have  decided  in  favour  of  the  existence  of  a  select 
vestry.  The  issue  then  tried  comprised  the  case  now  be- 
fore the  Court,  namely,  whether  the  parish  is  governed  by 
a  select  vestry  or  by  a  general  vestry.  Ferrers  v.  Nind  (d) 
was  tried  only  three  years  after  the  action  for  the  false 
return  (e).     Any  question  as  to  the  legal  existence  of  the 

(fi)  3  Stra.  1145;   where  the  (6)  Wi lies,  360;  where  the  words 

words  of  the  custom  pleaded  are,  are,  *'  near  to  such  pits,''  pott^  656, 

**  a  certain  proportion  of  the  rate  (c)  Ante^  649. 

has  been  used  to  be  raised  by  the  {d)  Ante,  649. 

hamlet  of  Ilomaoby/'  &c.  (e)  Kendal  v.  Penrke,  ante,  649. 
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select  vestry  in  this  parish,  is  now  set  at  rest  by  44  Geo*  S,  X8s& 
c.  85  (a)|  which|  though  not  cited  at  the  trial,  is  a  public, 
act,  of  which  the  Court  will  take  judicial  notice.  In  this 
act  we  find  a  legislative  recognition  of  this  select  vestry, 
who  are  authorized  thereby  to  sue  and  be  sued  in  the  name 
of  their  clerk.  It  is  not  necessary  in  point  of  law  that  a 
select  vestry  should  consist  of  a  definite  number ;  certum 
est  quod  certum  reddi  potest.  This  select  vestry  may  be 
compared  with  the  governing  bodies  of  the  Inns  of  Court : 
the  latter  are  called  '*  masters  of  the  bench ;''  the  former, 
*'  masters  of  the  parish."  (6).  With  regard  to  the  objection' 
that  there  is  no  definite  number,  it  may  be  observed  that  it 
is  not  unfrequent  in  common  councils  that  a  mayor  shall 
fall  back  into  the  number  of  common  council:  whilst  these 
mayors  continue  alive,  the  number  must  fluctuate.  This 
is  the  case  with  the  corporation  of  York.  [Bayley,  J. 
There  the  mayor  must  be  chosen  out  of  the  aldermen.]  It 
is  also  the  case  in  the  corporation  of  Monmouth.  All  that 
is  necessary  is,  that  there  should  be  a  reasonable  number* 
If  the  number  were  very  small,  that  might  be  unreasonable; 
but  a  number  varying  from  forty-nine  to  sixty-two,  is  not. 
unreasonably  small.  It  is  more  reasonable  that  the  num- 
ber should  fluctuate,  owing  to  the  exigencies  of  the  parish. 
The  custom  of  Tanistry  (c),  and  the  custom  pleaded  in' 
Wilks  V.  Broadbent  {d),  and  Dent  v.  Coatesie),  may  be  ad- 
mitted to  be  void  for  uncertainty,  without  affecting  the  pre- 
sent question.  There  was  quite  sufficient  for  the  jury  to 
^  infer  that  the  same  number  which  had  existed  since  1662 
did  jejcist  before.  The  entries  in  the  books  shew  that  the 
numbers  could  not  have  exceeded  forty-nine.  The  sup- 
posed necessity  for  there  being  a  stated  number  is  a  mere 
gratis  dictum.  The  faculty  was  evidently  intended  to  ope- 
rate merely  as  a  confirmation.  In  corporations  it  is  very 
common  to  accept  a  new  charter,  varying  in  some  respects 
the  rights  of  the  body ;  and  if  the  new  charter  turns  out  to 

(a)  Public  and  local  act.  (d)  Willes,  S60;  fln/tf,652(6). 

(6)  Ante,  650.  (f)  2  Stra.  1145;  antCj  652  (a), 

(f)  Davis,  34. 
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1838.  be  invalid,  the  parties  are  remitted  to  their  forsier  position^ 
as  an  old  lease  is  held  to  have  continuance  notwithstanding 
the  aoceptance  of  a  new  lease,  which  turns  out  to  be 
void  (a).  The  acceptance  of  a  charter  does  not  destroy  a 
previous  immemorial  custom*  It  i&  net  iHWunri  is  eorp0-» 
rations  to  have  a  definite  number,  with  a  further  indefinite 
number.  If  it  were  necessary  to  shew  a  fixed  number,  that 
is  sufficiently  shewn  here.  Every  reasonable  presumption 
will  be  made  in  favour  of  a  usage  which  is  shewn  to  have 
existed  for  300  years»  and  the  case  of  Corporations  (6)» 
where  that  doctrine  is  laid  down,  very  nraeb*  xeaembles  the 
present  case.  The  Court  will,  if  necessary,  presume  an 
act  of  parliament:  Fatutr^s  case  (c).  Mayor  of  Hull  v. 
Homer  (d),  Pickering  v.  Lord  Stanford  (e),  Chalmer  v. 
Bradley  {f).  If  it  were  necessary  that  the  select  vestry 
sliould  consist  of  a  definite  number,  there  is  abundant  ,evi* 
d^nce  of  the  existence  of  such  definite  number.  The 
defendant  must  be  allowed  to  have  shewn  an  unaccount* 
able  perseverance  in  continuing  to  resist  the  rights  of  the 
select  vestry,  after  it  has  been  established  by  three  concur- 
ring verdicts  (g)  within  the  last  100  years. 

Scarlett,  A.  G.,  Brougham  and  Joshua  EvuMf  contrA. 
The  vQliiatary  associations  which  have  been  mentioned 
are  very  different  from  the  case  of  a  select  vestry ;  nor  can 
any  assistance  be  derived  from  the  power  of  presuming  an 
act  of  parliament,  since  the  right  here  is  claimed  by  way  of 
custom,  and  not  by  a  parliamentary  enactment.     The  acts 

(a)  6  East, 86.  And  see  2  Smith,  jury  in  Ferrers  v.  Nind  would  have 

166,  S.  C,  found  a  verdict  negativing  the  cus- 

(6)  4  Co.  Rep.  77,  b.  torn  as  there  pleaded,  if  the  fiictt 

(e)  Skinner,  78,  cited.  which  were  ^ven  in  evidence  in 

(<0  Cowp.  103.  the  principal  case  had  appeared 

(e)  9  Ves.  jun.  27S.  288.  upon  that  trial.   In  Berry  v.  Ban' 

(J)  1  J.  &  W.  51.  tier.  Lord  Kenyan  told  the  jury  that 

(£)  As  the  issues  were  there  unless  they  were  satisfied  that  the 

taken  upon  the  eustence  of  a  se-  select  vestry  consisted  of  a  certain 

lect  body,  consisting  of  a  definite  unvarying  number,  they  must  find 

number,  it  would  seem  that  the  a  verdict  for  the  defendant. 
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of  parliament  which  have  been  referred  to  merely  shew  the 

•  • 

existence  of  a  select  body.     There  could  be  no  objection 

on  the  ground  of  the  variation  in  the  number,  if  all  were 
elected  by  the  parishioners :  there  may  be  a  custom  for  the 
parishioners  to  elect  a  vestry  annually,  and  of  an  indefinite 
number.  It  is  clear,  from  the  order  of  I6O6,  that  the  whole 
number  of  the  vestry  was  then  twenty.  The  setting  up  a 
right  in  a  select  vestry  of  an  indefinite  number,  was  an  after^ 
thought,  though  the  word  ''  certain"  is  now  struck  out  of 
the  record  (a).  The  custom,  taken  altogether  upon  the 
evidence,  is  unreasonable.  There  is  no  power  to  prevent 
the  select  body  from  suffering  their  number  to  be  reduced 
to  two  or  to  one ;  and  this  is  a  body  claiming  a  right  to 
elect  their  own  members,  and  to  tax  the  parish.  [Lord 
Tenttrden,  G.  J.  What  rates  have  the  select  vestry  a  power 
to  make  ?  The  churchwardens  must  join  them  in  making 
a  rate.]  The  select  vestry  may  make  a  church-rate.  The 
case  of  the  Archbishop  of  YorW^  lease  (6)  was  that  of  a 
mere  private  right.  [Holroyd,  J.  In  that  case  thei*e  was 
an  actual  surrender.]  Custom  depends  upon  usage ;  if  tlie 
custom  be  gone,  the  right  arising  from  it  is  gone  also ;  it 
cannot  be  abandoned  and  resumed  at  pleasure ;  there  must 
be  a  continuous  exercise  of  it.  It  was  shewn  that  in  the 
time  of  Charles  2.  the  custom  had  no  existence.  The 
word  ''confirmed,"  which  occurs  in  the  faculty,  is  relied 
on  by  the  other  side ;  but  it  is  evident  that  the  **  confirma- 
tion" applies  only  to  the  grant,  and  not  to  a  pre-existing 
usage.  The  report  in  Peake  is  very  jejune  and  narrow,  and 
the  question  raised  here  never  arose  in  that  case.  It  is 
said  that  if  it  is  not  a  good  custom  without  a  definite  num- 
ber, the  Court  can  here  see  that  the  select  vestry  did  con- 
sist of  a  definite  number ;  but  the  Court  will  not  take  the 
place  of  the  jury.  The  custom  laid  is  too  uncertain.  Fitch 
V.  Rawlhig  (c),  Selliy  v.  Robinson  (d).     It  was  a  question  of 
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(a)  Ante^  647. 
(6)  Ante,  654  (a). 


(c)  2T.R.  758. 
id)  2  H.  Black.  394. 
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18^8.  law  whether  such  a  custom  can  be  supported.  No  tninH 
mum  and  no  maximum  in  the  numbers  of  the  select  body 
were  proved.  In  a  corporation  there  cannot  be  a  select 
body  by  the  election  of  as  many  as  the  electors  please,  who 
might  elect  the  whole  corporation.  Dent  y.  Coates  (a)  is  a 
very  strong  case^  to  which  no  answer  has  been  given.  The 
case  of  Corporations  (6)  has  been  cited.  That  shews  that 
where  a  corporation  have  accepted  a  charter,  and  have 
acted  upon  it,  they  are  bound  by  it.  [Lord  Tenterden^  C.  J. 
The  plaintiff's  argument  was,  that  a  definite  number,  electing 
each  other,  might  be  good,  but  that  an  videfinite  number 
could  not  so  elect.]  In  Berry  v.  Banner  (c),  Lord  Kenyan  laid 
great  stress  on  the  confirmation.  The  verdict  then  found 
that  forty-nine  was  the  number.  There  are  entries  to  shew 
that  sometimes  the  churchwardens  were  not  of  the  vestry. 
[Lord  TefUerden,  C.J.  That  is  after  they  were  out  of  office.] 
What  the  defendant  relies  on  is,  that  when  out  of  office  they 
were  sometimes  members  of  the  select  vestry,  sometimes 
not.  Is  it  reasonable  that  the  persons  having  the  sole  control, 
and  accounting  only  to  themselves,  should  have  the  power 
to  appoint  their  own  number?  The  case  in  Skinner (d)  was 
a  case  of  private  property.  An  act  of  parliament  for  this 
purpose  cannot  be  presumed.  There  was  an  abandonment 
of  the  custom  in  1662.  The  custom  was  to  elect.  Accord* 
ing  to  the  Solicitor-General,  the  Bishop  of  London  lent 
himself  to  a  disgraceful  trick,  in  order  to  purge  the  vestry, 
knowing  that  he  had  no  authority  (e).  There  was  no  evidence 
to  shew  the  number  below  which  they  could  not  go :  quite 
uncertain  both  as  to  how  few,  or  how  many.  In  JBroadbent 
V.  Wilks{f)  a  custom  to  lay  coals.  Sic  from  the  coal  pits,  on 
customary  lands  (g)  near  to  such  pits,  without  saying  for  how 
long,  and  to  take  away  part  of  the  coals  without  saying 

(a)  2  Stra.  1145;  ante,  65^  (a),  (/)  Willes,  361;  ante,  659  (6). 

(b)  4  Co.  Rep.  77  b;  ante,  65^.  (g)  As  to  the  distinctions  be- 

(c)  Peake,  N.  P.  C.  157;  ante,  tween  the  several  species  of  custo* 
65 1 ,  G54  (g).  mary  lands  in  the  north  of  England, 

(d)  Farrar's  case,  ante,  654>  n.      v'uU  Lady  le  Fleming  v.  Simptan, 
(c)  Ante,  65*.  ante,  969,  note  (c). 


HILARY  X£RM^  VIJI  AND  IX  GEO.  IV. 

bow. much,  aod  to  bum  |he  other  part  into  cinder^i  therei 
was  held  to  be  bad  for  uncertabty.  There  the  Lord  Chief 
Justice  says,  "  Every  custom  must  be  certain,  for.  two  plain 
reasons;  first,  because  if  it  be  not  certain,  it  cannot  be 
proved  to  be  time  out  of  mind ;  for  how  can  anything  be 
said  to  have  been  time  out  of  minfi  when  it  is  not  certain 
what  it  is?  secondly,  it  must  be  certain,  because  every  cus* 
torn  pre-supposes  a  grant ;  and  if  a  grant  be  not  certain^  i^ 
is  void/'  If  the  number  is  certain,  they  are  compellable  to 
fill  up  their  number.  There  is  no  instance  in  the  books 
not  alleging  a  certain  number.  The  next  question  is,  whe- 
ther the  custom  is  reasonable*  They  are  bound  to  account 
only  to  each  other,  and  have  a  right  to  make  what  rates 
they  please,  as  church  rates*  [Bayley,  J*  That  is  under 
the  control  of  the  Ecclesiastical  Court.]  The  answer 
given  in  the  Spiritual  Court  was,  we  will  only  account  to 
ourselves.     The  churchwardens  are  members  of  the  body 

to  which  they  are  to  account. 

Lur,  adv,  vult. 

Judgment  was  now  delivered  by 

Lord  Tenterden,  C.  J. — This  case  came  before  us  on 
a  motion  for  a  new  trial  of  certain  issues  directed  by  th^ 
Court.  The  principal  issue,  the  others  being  in  fact  de* 
pendent  upon  this,  was,  whether,  in  the  parish  of  St. 
Martin  in  the  Fields,  there  has  been  from  time  immemo- 
rial  a  vestry  composed  of  select  persons,  parishioners  and 
inhabitants  of  that  parish  for  the  time  being,  or  not.  The 
cause  was  tried  before  me  and  a  special  jury,  who  found 
that  issue  in  the  affirmative.  Considering  this  as  a  ques- 
tion whether  this  parish  has  had  a  select  vestry,  or  whether 
the .  inhabitants  generally  have  met  in  vestry,  this  is  the 
third  time  that  the  fact  of  the  select  vestry  has  been  found. 
The  first  was  on  an  issue  directed  by  this  Court  in  the  18th 
Geo.  2,  at  a  trial  at  the  bar  of  the  Court,  and  it  was  con- 
sequent upon  the  trial  of  an  action  for  a  false  return  to  a 
mandamus,  in  which,  according  to  all  probability,  the 
same  question  had  been  tried,  and  the  same  verdict  found, 

VOL.  I.  u  u 
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18£8.  dthougb  the  form  of  the  necord  ia  not  Biicb  as  to  shew  it 
yfdia  disputed-  The  second  was  in  the  year  1792,  in  a 
proceeding  in  prohibition^  in  which  questions  of  law  might 
have  been  raised,  and  put  on  the  record,  and  carried  to  the 
highest  tribunal  in  the  land.  There  are  also  acts  of  par- 
liament relating  to  this  parish,  referring  matters  to  &e  au- 
thority of  the  select  vestry,  and,  conaequeotly,  recognizing 
the  existence  of  such  yeatrj}  and  there  was  an  act  passed 
in  the  reign  of  Queen  Anne,  relating  to  new  churches 
built  at  that  time,  pointing  to  this  vestry  in  the  parish  of 
St.  Martin's,  as  it  then  existed,  as  a  model  for  such  parishes 
as  had  not  then  select  vestries.  It  was  said,  however,  and 
said  truly,  that  the  select  vestry  of  this  parish,  as  it  existed 
at  the  date  of  that  act  of  parliament,  was  not  precisely  that 
vestry  which  does  exist,  according  to  the  custom  found,  at 
the  present  time.  A  similar  remark  was  made  as  to  the 
two  former  trials ;  whether  accurately,  as  applicable  to  the 
first  of  them,  may  be  doubtful :  as  applicable  to  the  opinion 
of  Lord  Kenyan,  given  in  1 798^  at  the  trial  of  the  issue 
then  presented  to  him,  and  to  the  evidence  and  verdict, 
as  conformable  to  that  opinion,  the  remark  is  undoubtedly 
just.  At  that  trial  the  form  of  the  issue  treated  the  ques- 
tion as  one  respecting  a  vestry  composed  of  some  definite 
number  of  persons,  whereas  the  present  record  raises  no 
such  question,  and  the  jury  were  so  informed  by  me  at  the 
trial ;  the  verdict,  therefore,  must  be  considered  as  esta- 
blishing a  select  vestry  not  necessarily  composed  of  any 
definite  number  of  persons :  and  this  has  given  rise  to  the 
objections  on  which  the  motion  for  a  new  trial  was  founded. 
The  objections  were  two.  First,  that  a  custom  for  a  select 
vestry,  consisting  of  an  indefinite  number  of  persons,  con- 
tinued by  the  election  of  new  members  made  by  itself,  and 
not  by  the  parish  at  large,  was  void  in  law :  and  secondly, 
that  the  custom  in  this  parish  appeared  by  the  evidence  to 
have  been  discontinued  and  abandoned,  and  therefore  was 
lost  and  gone.  It  is  obvious  that  the  first  objection  does 
not  properly  belong  to  a  motion  for  a  new  trial;  but  as  the 
issue  in  this  case  was  directed  by  the  Court,  with  a  view 
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to  a  proceeding  pending,  in  the  Court,  it  properly  belongs  ig^g. 
to  that  view  of  the  case,  and  therefore  the  manner  of  bring- 
ing it  forward  and  discussing  it  is  not  material.  In  sup- 
port of  the  first  objection  it  was  very  strenuously  argued* 
that  unless  a  number  be  fixed  by  the  custom,  at  least  so 
that  it  may  be  known  that  below  that  number  a  vestry  can- 
not be  formed,  a  vestry  filling  up  its  members  by  its  own 
choice  may  be  allowed  to  reduce  itself  to  two  or  three  only, 
exclusive  of  the  vicar  and  the  churchwardens,  and  that 
thereby  the  whole  government  of  the  parish,  as  far  as  relates 
to  the  church  and  the  arrangement  of  the  churchwardens' 
accounts,  and  other  matters  of  that  kind,  may  fall  into  the 
hands  of  a  number  of  persons  too  small  to  secure  a  reason* 
able  and  proper  management,  and  due  attention  to  the 
interests  of  the  inhabitants  of  the  parish  at  large.  It  was 
also  objected,  that  if  the  number  be  not  limited,  the  vestry 
may  consist  of  too  many,  even  of  the  whole  parish.  This 
point,  however,  was  little  urged.  There  is  obviously  no 
weight  in  it.  The  great  complaint  against  select  vestries 
is,  that  they  consist,  not  of  too  many  persons,  but  of  too 
few ;  and  if  a  maximum  had  been  fixed  by  the  custom  in 
the  very  remote  times  to  which  the  custom  must  go  back, 
the  number  that  might  have  been  proper  in  those  times, 
might,  and  probably  would,  be  too  small  for  the  great 
increase  of  population  which  has  gradually  taken  place  in 
this  parish.  We  are  also  of  opinion  that  a  custom  of  this 
kind  is  not  void  in  law  for  want  of  a  minimum ;  but  al- 
though we  are  of  this  opinion  as  a  matter  of  law,  I  would 
by  no  means  have  it  understood  that  we  think  the  evidence 
or  the  verdict  in  the  present  cause  establishes  the  fact  that 
there  may  not  be  a  minimum  in  this  parish.  It  would  be 
quite  consistent  with  the  verdict,  and  not  inconsistent  with 
the  evidence,  that  the  number  should  never  be  less  than 
the  lowest  that  can  be  found  in  any  of  the  instances,  and 
there  will  in  no  instance,  I  believe,  be  found  to  be  so  few 
as  twelve*  The  form  of  the  issue  raised  no  question  of 
this  kind.     Now,  although  no  numerical  minimum  be  fixed 

u  u  2 
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by  the  custom^  it  by  no  means  follows  as  a  consequence, 
that  the  number  may  be  reduced  to  two  or  three,  as  the 
objection  supposes.     The  law  may  well  consider  it  as  part 
of  such  a  custom  as  the  present^  that  there  shall  be  a  rea- 
sonable number.     I  am  aware  that  this  may  lead  to  the 
question,  what  shall  be  a  reasonable  number.     Such  a 
question,  if  raised,  would  be  to  be  discussed  with  reference 
to  long-established  usage,  and  to  the  population  of  the 
parish.     That  number  which  might  be  not  too  small,  and 
not  unreasonable,  three  or  four  centuries  ago,  in  a  parish 
in  which  there  might  not  be  more  than  a  dozen  substantial 
householders,  or  even  so   many,  might  be   unreasonable 
on  a  change  of  circumstances,  and  where,  by  covering  fields 
with  houses,  the  parish  would  be  greatly  increased.    What« 
ever  may  be  thought  of  the  degree  of  influence  that  the 
love  of  power  exercises  over  the  human  heart,  I  believe 
the  love  of  ease  does  not  exercise  less.      There  is  no 
instance  known  in  practice  in  which  two  or  three  persons 
have  taken  on  themselves^  gratuitously,  the  whole  burthen 
of  administering  the  affairs  of  the  population  of  a  parish 
belonging  to  themselves ;  and  we  do  not  think,  in  theory, 
that  there  is  any  reason  to  require  a  definite  minimum,  as 
essentia]  to  the  validity  of  the  custom.     The  question  in 
this  case,  as  in  many  others,  turns  upon  the  balance  of 
convenience.     We  think  it  more  convenient  that  the  custom 
should  leave  the  number  of  the  vestry  indefinite,  to  be 
regulated  and  varied  by  the  changes  time  may  make,  than 
that  there  should  be  any  fixed  point  above  or  below  which 
no  change  of  circumstances  can  allow  an  alteration.     We, 
therefore,  think  the  custom  good  in  law.     The  second 
objection,  namely,  that  the  custom  in  this  parish  appeared 
by  the  evidence  to  be  disclaimed,  abandoned,  and  therefore 
lost,  raises  a  question  proper  to  be  submitted  to  us  upon  a 
motion  for  a  new  trial.     It  appears  by  the  evidence,  that 
in  the  year  1662  a  faculty  was  obtained  from  the  Bishop  of 
Liondon,  naming  40  persons,  together  with  the  vicar  and 
churchwardens,  as  the  select  vestry,  and  appointing  that 
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number  to  be  kept  up  by  an  election  to  be  made  by  a  1898. 
certain  number,  by  ten  at  least,  with  the  vicar  and  cliurch* 
wardens.  In  1673,  that  number,  by  another  faculty,  was 
reduced  to  7.  These  faculties  have  since  been  constantly 
acted  on,  and  have  been  considered  as  governing  the  parish, 
and  treated  as  the  legal  foundation  of  the  practice  ever 
since.  It  is  clear,  however,  that  these  faculties  have  no 
validity  in  law.  As  to  the  constitution  of  the  first  vestry 
thereby  appointed,  it  appears  that  10  out  of  14  vestrymen, 
exclusive  of  the  vicar  and  churchwardens,  who  were  pre- 
sent at  the  vestry  holden  immediately  before  the  promul- 
gation of  the  first  faculty,  were  part  of  the  49  named  in 
that  faculty.  Now,  if  the  vestry,  as  appointed  by  the 
faculty,  and  as  it  has  since  continued,  was  inconsistent  with 
the  vestry  previously  existing  by  the  custom,  there  would 
be  more  weight. in  this  objection  than  at  present  can  be 
given  to  it.  But  it  is  not  inconsistent  with  a  custom  fixing 
no  definite  number,  that  at  a  certain  period  the  vestry 
should  have  been  considered  as  consisting  of  a  definite 
number.  If  there  be  any  reasonable  number,  49  may  be 
thought  to  be  that  number,  and  may  be  considered  as  the 
proper  number.  Suppose  a  vestry,  consisting  of  12  or  14, 
should  come  to  a  resolution  to  increase  the  number  to  49, 
and  should  do  so,  and  should  recommend  that  number  to 
be  kept  up  in  future,  and  that  this  should  be  followed  in 
practice  for  a  century  and  a  half,  nothing  inconsistent  with 
the  antecedent  usage  could  detract  from  that.  The  reso- 
lution would  have  no  binding  force.  It  might  be  departed 
from,  and  a  greater  or  less  number  chosen,  if  the  existing 
body  should  think  fit :  and  the  case  would  be  the  same 
even  if  it  should  appear  that,  during  that  time,  the  vestry 
and  the  parishioners  had  thought  the  resolution  binding  on 
the  parish,  and  had  acted  under  that  notion.  Now,  this  is 
precisely  the  case  with  respect  to  the  faculties,  and  the 
opinion  of  the  usage  that  has  since  prevailed.  I  have 
already  observed,  that  the  members  of  the  old  vestry 
became  members  of  the  new;  therefore  the  old  vestry,  or 
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l^d8.  a  majority  thereof,  may  be  considered  as  having  existed : 
it  being  as  competent  to  the  vestry  to  increase  or  decrease 
dieir  number,  as  if  no  faculty  had  existed.  As  the  prac- 
tice, therefore,  is  not  inconsistent  with  the  custom,  we  are 
of  opinion  that  the  custom  has  not  been  destroyed,  but 
still  remains  as  law ;  and  the  rule  for  a  new  trial  must  con- 
sequently be  discharged* 

Rule  discharged. 


RULE  OF  COURT. 

Hiiary  Term,  8  &  9  Geo.  4. 

**  Whereas  great  expense  is  often  unnecessarily  incurred 
in  making  up  demurrer  books,  from  setting  forth  those 
parts  of  the  pleadings  to  which  the  demurrers  do  not 
apply :— It  is  thebefobe  ordered,  that  from  and  after 
tlie  end  of  this  term,  when  there  shall  be  a  demurrer  to 
part  only  of  the  declaration  or  other  subsequent  pleadings, 
those  parts  only  of  the  declaration  and  pleadings  to  which 
such  demurrer  relates  shall  be  copied  into  the  demurrer 
books ;  and  if  any  other  parts  shall  be  copied,  the  master 
shall  not  allow  the  costs  thereof  on  taxation,  either  as 
between  party  and  party,  or  as  between  attorney  and 
client." 

By  the  Court. 
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The  King  v.  The  Inhabitants  of  All  Saints, 
Southampton  (a). 

By  an  order,  bearing  date  the  7th  December,  18S6,  made  Itie  examioap 

by  George  Eyre  and  Wm.  Sloane  Stanley,  Esqrs.  two  of  the  J?^  t^^^^i^^ 

justices  of  the  peace  for  the  county  of  Hants,  Eiizabeih  Matiny  Act  as 

Garden  was  removed  from  the  parish  of  Romsey  Extra,  in  j^^^x.^  \^  not 

the  said  county  of  Hants,  to  the  parish  of  All  Sakits,  in  admissible  in 

•^  "^  evidence  un- 

the  tdwn  and  county  of  the  town  of  Southampton ;  and  on  less  it  appear 

the  hearing  of  an  appeal  against  the   same   at  the  last  ^Q^jn^Jft^^ 
Epiphany  Sessions  for  the  said  county  of  Hants,  the  Court  aaartered  in  a 
confirmed  the  said  order,  subject  to  the  opmion  of  this  ^^^-^^  ^^^  g,. 
Court  on  the  following  case : —  amining  mar- 

The  said  Elizabeth  Garden  was  the  widow  of  one  Richard  jurisdiction. 
jRoe  Garden,  deceased ;  and  in  order  to  prove  the  settlement 
of  the  said  Richard  Roe  Garden,  the  respondent  parish  pro- 
duced in  evidence,  and  duly  proved  the  paper  writing  fol- 
lowing : — 

*'  Town  of  Romsey  Infra,  ^  "  The  examination  of  Richard 
in  the  county  of  South-  V  Roe  Garden,  a  private  soldier 
ampton.  '  in  his  majesty's  25th  regiment 

of  foot,  taken  on  oath  before  us,  two  of  his  majesty's  jus- 
tices of  the  peace  for  the  said  town,  the  6th  day  of  April, 
1782,  touching  the  place  of  his  last  legal  settlement,  the 
said  examinant  on  his  oath  saith,  that  he  was  born  in  the 
parish  of  Romsey  Infra,  in  the  town  of  Romsey  Infra  afore- 
said, as  he  hath  heard  and  verily  believes,  where  his  father 
was  a  settled  parishioner ;  that  about  fifteen  years  ago  last 
harvest,  he  hired  himself  as  a  covenant  servant,  for  a  year, 
to  David  Pallant,  of  the  parish  of  All  Saints,  in  the  town 
and  county  of  Southampton,  Esq.  at  the  wages  of  four 
pounds,  and  in  consequence  thereof  he  entered  into  the 
service  of  the  said  David  Pallant,  and  served  him  there  till 
about  Christmas  following,  when  this  examinant  went  with 

(a)  This  and  the  following  cases  term,  by  virtue  of  the  King's  war* 
were  argued  before  Bayley,  Eol-  rant,  issued  under  3  Geo,  4,  cap. 
royd,  and  LittkdaUf  Js.^  after^  the      102. 
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1628.        his  master  and  his  family  to  London^  where  he  stayed  with 

J^J^^^^      him  about  three  months,  when  he  returned  with  his  said  mas- 

xf,  ter  to  the  said  parish  of  All  Saints,  and  continued  in  his  said 

All  Saints,   master's  service  there  during  the  remainder  of  the  said  year, 

*and  at  the  expiration  thereof  he  received  his  full  year's 

wages,  and  that  he  hath  never  done  any  act  since,  to  his 

knowledge,  whereby  to  gain  a  settlement;  and  that  he  hath 

a  wife,  named  Elizabeth,  and  one  child,  named  Moses,  aged 

two  years  and  upwards. 

(Signed)  Richard  Roe  Garden* 

Sworn  the  day  and  year  above  mentioned,  before  us, 
(Signed)  Wm.  Bi^s,  Mayor. 
Thos.  DawHnsr 
The  appellant  parish  objected  to  the  Court's  receiving  this, 
inasmuch  as  it  did  not  appear  on  the  face  of  it  that  at  the 
time  the  examination  was  taken  the  soldier  was  quartered 
in  the  town  of  Romsey  Infra,  and  therefore  was  not  a  due 
examination  within  the  provision  and  meaning  of  the  Mu- 
tiny Act.     The  Court,  however,  found  the  paper  to  be  a 
due  examination  under  the  Mutiny  Act,  and  thereupon 
confirmed  the  order.     The  question  for  the  opinion  of  the 
Court  is,  whether  such  paper  writing  was  a  due  examina- 
tion within  the  provisions  of  the  Mutiny  Act  or  not.'   If  it 
was,  then  the  original  order  and  order  of  sessions  to  stand, 
but  if  not,  then  the  said  orders  to  be  quashed. 

Dampier,  in  support  of  the  order  of  sessions.  By  the 
Mutiny  Act  (a)  two  justices  are  authorized  to  take  the 
examination  of  a  soldier  who  has  a  wife  and  child.  It  ap* 
pears,  upon  the  face  of  this  instrument,  that  the  examinant 
was  a  soldier  having  a  wife  and  child.  At  this  distance  of 
time  no  parol  evidence  could  be  expected  ;  but  it  must  be 
presumed  that  the  magistrates  acted  regularly,  and  therefore 
that  the  pauper's  husband  was  quartered  within  the  juris- 
diction of  the  magistrates  by  whom  the  examination  pur- 
ports to  have  been  taken.  The  case  of  The  King  v.  Aus- 
(a)  22  Gt(K-^  cap.  4. 
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trey  {a)  will  probably  be  relied  upon  by  the  other  side ;  but        1828. 
ythzt  is  there  said  ^  ith  reference  to  the  necessity  of  shew 
ing  the  jurisdiction  of  the  magistrates  must  be  understood 
with  reference  to  the  case  then  before  the  Court,  which  was   ^^^  Saimts. 
that  of  a  certificate  required  to  be  in  a  particular  form  by  - 
the  express  words  of  an  act  of  parliament  (b).    This  exami- 
nation is  not  to  be  construed  with  the  same  strictness  as  a 
conviction. 

t  Carter  and  Poulter,  contrsL.  The  document  in  question 
was  offered  in  evidence  as  an  examination  under  the  Mu- 
tiny Act.  If  admissible,  it  would  at  once  decide  the  appeaL 
The  object  of  the  statute  was,  that  something  might  be 
substituted  for  the  personal  attendance  of  the  soldier.  .  In 
The  King  v.  Clayton  Le  Moors  (c)  this  very  objection  was 
taken  by  Heywood,  Serjt.,  though  nothing  was  decided  upon 
the  point.  Lord  Kenyon  there  says,  *'  This  clause  in  the 
Mutiny  Act  is  of  modem  introduction,  aud  before  that 
time  there  is  no  pretence  to  say  that  such  an  examination 
as  the  one  in  question  could  be  received  in  evidence.  It 
is  admitted  that  it  is  contrary  to  the  common  rules  of  evi*» 
dence.  Whether  it  were  or  were  not  wise  to  introduce 
such  a  clause  in  the  Mutiny  Acts,  which  was  not  formerly 
contained  in  those  statutes,  it  is  unnecessary  to  inquire ; 
but  the  question  here  is,  whether  this  act  of  parliament, 
which  makes  an  innovation  on  the  law  of  evidence,  should 
be  carried  beyond  the  express  words  of  it.  In  my  opinion 
it  ought  to  be  construed  strictly."  An  examination  under 
this  statute  can  scarcely  ever  take  place  except  at  the 
instance  of  the  interested  parish.  It  is  in  fact  evidence 
brought  forward  by  a  party  interested  against  a  party  who 
has  had  no  opportunity  of  cross-examining.  In  the  case 
referred  to,  Jshhurst,  J.  thought  that  every  thing  necessary 
to  give  the  jurisdiction  should  appear  on  the  face  of  the 
examination.  In  The  King  v.  Warley  (d)  the  point  was 
attempted  to  be  raised^  but  was  excluded  by  the  form  of 

(a)  i  Phill.  Evidence,  4th  ed.  469.    (c)  5  T.  R.  706. 
(6)  8  &  9  Will.  3,  cap.  30.  (rf)  6  T.  R.  534. 
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the  case.     In  The  King  v.  BiUon  {a),  it  was  held  that  the 
r^T^'C^      examination  must  be  authenticated,  and  does  not  prove 
V.  itself  though  in  the  form  prescribed  by  the  act.    This  is  not 

LL  AiNTs.  ^^  instrument  which  time  can  cure ;  it  may  be  put  away 
in  the  parish  repository^  and  not  appear  again  for  years.  In 
the  execution  of  powers  all  circumstances  must  be  strictly 
complied  with.  The  King  v.  Austrey  (A).  The  power  given 
to  these  magistrates  ought  to  have  been  strictly  pursued ; 
it  was  a  ministerial  act.  [Bayley,J.  If  ministerial,  the 
magistrates  might  do  it  separately.]  It  ought  to  appear  on 
the  face. of  the  instrument  that  they  were  aeting  pursirant 
to  the  statute :  it  was  a  special  and  limited  authority,  b 
does  not  appear  that  the  magistrates  had  any  jurisdiction 
over  tlie  place  in  which  the  soldier  was  quartered;  nor 
does  it  appear  that  the  examination  took  place  within  the 
jurisdiction.  If  the  party  could  be  juramoped  ten 
from  Ihe  piace  ^Aore  ha  «na  fmrtemd,  &e 
would  be  greater  tban  that  intended  to  be  remedied  by  the 
statute ;  the  party  may  be  summoned  a  second  time  under 
the  34th  section.  In  The  King  v.  Chihertcoton{c)  this  Court 
held  that  an  order  of  removal,  on  the  face  of  which  it  does 
not  distinctly  appear  that  the  magistrate  had  jurisdiction,  is 
an  absolute  nullity.  In  The  King  v.  Hall  (d)  the  convio- 
tion  of  a  party,  as  a  rogue  and  vagabond,  under  1 7  Geo*  2, 
c.  5,  s.  1,  for  deserting  his  family,  was  held  bad,  for  not 
shewing  that  the  family  was  chargeable  to  the  parish.  So 
a  conviction  under  23  Geo.  3,  c.  88,  for  not  alleging  that 
the  party  had  implements  of  housebreaking  upon  him  at 
the  time  of  his  apprehension.  The  King  v.  Brown  (e). 
[Bayley,  J.  It  is  conceded  that  upon  a  conviction  you  must 
shew  jurisdiction,  also  upon  orders.]  In  the  case  of  all 
inferior  jurisdictions,  the  authority  must  appear  upon  the 
face  of  the  instrument.  The  King  v.  Bagshaw  (/),  The 
King  V.  Liverpool  (g),  The  King  v.  Bawburgh  (h). 

(a)  1  East,  13.  (/)  7  T.  R.  363. 

(6)  1  PhiU.  Evid.  4th  ed.  409.  (g)  4  Barr.  89S4. 

(c)  8  T.  R.  178.  (A)  3  D.  &  R.  338,  2  B.  &  C. 

(d)  3  Burr.  1636.  222,  2  D.  &  R.  M.  C.  23. 
(0  8  T.  R.  27. 
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Batley,  J. — In  this  case  I  thiok  there  is  not  enough  to  18^8. 
make  the  examination  evidence.  The  Mutiny  Act  gives  a 
speciai  power  in  certain  cases ;  but  for  the  statute  this  '  v. 
examination  would  be  extra-judiciai.  By  that  statute  (a),  ^^^  Saints. 
if  any  non-couuiaMoiied  officer  or  soldier  shall  have  wife, 
child,  or  children,  two  }oatices  may  summon  him  where  he 
is  quartered,  to  make  oalli  of  Ibe  place  of  his  last  legal  setr 
dement,  who  shall  obey  such  aonnMiMg  and  make  oath  ac^ 
cordingly :  and  the  justice  shall  gite  Mi  attested  copy  of 
such  affidavit,  to  be  delivered  to  the  cooMunndiiig  officer,  to 
be  produced  when  required,  which  attested  eopy  sInA  he  at 
any  time  admitted  in  evidence  as  to  such  settlement  before 
any  justices  or  at  any  sessions ;  and  if  he  be  summoned 
again  to  make  such  oath  as  aforesaid,  then,  on  such  attested 
copy  of  the  oath  by  him  formerly  taken  being  produced,  he 
shall  not  be  obliged  to  take  any  other  or  further  oath,  with 
regard  to  his  settlement,  but  shall  leave  a  copy  of  such  at- 
tested copy  of  examination  if  required.  The  ju9tices,  there- 
fore, have  no  jurisdiction,  except  in  the  case  of  a  soldier,  nor 
unless  the  soldier  is  quartered  within  their  jurisdiction.  In 
the  Banbury  peerage  case,  it  was  resolved,  in  1809>  by  the 
judges,  on  a  question  put  to  them  by  the  House  of  Lords, 
that  a  bill  in  equity  or  depositions  cannot  be  received  in 
evidence  against  a  party  not  claiming  under  the  plaintiff  or 
defendant  in  the  chancery  suit.  Here  the  facts  constituting 
the  jurisdiction,  namely,  that  the  examinant  is  a  soldier,  and 
quartered  within  the  jurisdiction,  must  be  shewn,  either  o/i- 
unde  or  ex  viseeribus.  I  think  it  should  have  been  made  out 
aliunde  In  The  King  v.  Warminster  (b)  it  was  proved  ali* 
undi  that  the  pafty  was  a  soldier>  and  quartered  within  the 
jauitdiction.  Here  it  merely  appears  upon  the  face  of  the 
examination,  and  you  would  make  the  examination  proof  of 
fiK:ts  giving  the  jurisdiction.     Bui  even  these  facts  are  not 

(a)  23  Geo,  3,  c.  4.     And  see  tion  and  the  attested  copy  are  di- 

5  Geo.  4,  c.  IS,  s.  72,  by  which  the  rected  to  be  admitted  in  evidence, 
power  of  eiamination  is  given  to         (fr)  3  B.  &  A.  121. 
onfjusticei  and  both  the  examina- 
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represented  to  have  been  stated  on  oath ;  they  are  merely 
.jijj^^jj^^     introduced  as  part  of  the  description  of  the  examinant.    We 
V.  are  asked  to  supply  by  construction  and  intendment  that 

which  must,  at  least,  have  been  proved  before  the  justices. 
In  the  case  of  The  Queen  v.  Gouche  (a)  the  Court  said  that 
they  would  presume  jurisdiction ;  but  that  decision  was 
overruled  in  The  King  v.  Hailing  {b\  and  The  King  \\  Hut-- 
cott  {c\  in  the  last  of  which  cases  Lord  Kenyan,  upon  full 
consideration,  says, ''  As  it  does  not  appear  on  the  face  of 
this  order  that  the  justice  had  jurisdiction,  the  pauper  was 
not  legally  discharged  from  her  service.  There  is  no  mate-* 
rial  distinction  in  principle  between  this  case  and  cases  .of 
orders*  If  it  were  sufficient  to  state  the  jurisdiction  upon 
the  face  of  an  order,  there  would  be  no  difficulty  here»  If 
that  be  not  sufficient,  there  must  be  proof  aliundl  to  make 
the  examination  evidence/'  Here  the  facts  necessary  to 
give  the  jurisdiction  are  not  all  stated  upon  the  face  of  the 
instrument,  nor  are  they  proved  aliunde, 

HoLROYD,  J. — The  authority  given  by  the  Mutiny  Act 
is  only  to  magistrates  who  have  jurisdiction  within  the  dis- 
trict. The  distinction  between  courts  of  special  and  gene* 
ral  jurisdiction  is  laid  down  in  Miller  v.  Seare  (d) ;  and 
though  that  case  is  overruled  (e)  as  to  the  point  there  de- 
cided^ that  an  action  would  lie  against  commissioners  of 
bankrupt  for  a  wrongful  commitment,  that  distinction  is  well 
established.  The  rule  omnia  prasumuntur  riti  esse  acta 
does  not  apply  to  the  facts  which  constitute  the  jurisdiction. 
In  a  plea  of  justification  all  the  facts  which  shew  the  juris- 
diction must  be  stated,  and  they  must  also  be  proved. 
Here  those  facts  neither  appear  on  the  face  of  the  docu- 
ment nor  are  shewn  aliimdi.  It  is,  therefore,  not  necessary 
to  decide  whether  it  would  have  been  sufficient  if  the  facts 

(a)  2  Sftlk.  441;  3  Lord  Raym.         {d)  ^  W.  Bla.  1141.  5. 

840.  («)  In  Dontell  v.  Impey,  2  D.  Sc 

(b)  1  Stiti.  8.  B.  350;  1  B.  &  C.  163. 

(c)  6  T,  R.  583. 
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had  appeared  on  the  face  of  the  document.     The  case  re^         1828. 
ferred  to,  with  regard  to  wages  in  husbandry  {a),  is  directly     ^^  ^^^^ 

in  point.  v, 

r\  A        r  o      -  1.  J         All  Saints. 

Order  of  bessions  quashed. 

(a)  Rex  V.  HulcoU,  ante,  668. 


Marsden  and  another  v.  Stansfield. 

XHIS  was  an  issue  directed  by  this  Court,  for  the  purpose  Upon  an  issue 

of  trying  "  whether  a  certain  messuage  or  tenement,  with  ^^^^  ^J  [^"?J 

the  lands  and  appurtenants  thereunto  belonging,  commonly  tuate  within 

called  or  known  by  the  name  of  Hill  Barn,  in  the  occupa-  ^f^^  a  witness 

tion  of  the  said  defendant,  or  any  part  thereof,  is  situate  occupying 

•  1  •      •  T  •  1-1  rateable  Dfo- 

within  the  chapelry  of  Littleborough,  m  the  county  palatine  perty  in  B.  \s 

of  Lancaster,  and  the  bounds  and  limits  thereof;"  the  said  competent  to 

...  ,  .  .     prove  the  affir- 

plaintiffs  thereupon  maintaining  the  affirmative,  and  the  said  mative. 

defendants  the  negative.  This  issue  came  on  to  be  tried 
before  Mr.  Baron  Hullockj  at^  the  summer  assizes  for  the 
county  of  Lancaster^  1826  (a),  and  upon  that  trial  one 
James  Cryer,  then  occupying  rateable  property  in  the  said 
chapelry  of  Littleborough,  was  called  as  a  witness  on  behalf 
of  the  plaintiffs,  and  upon  objection  made  as  to  his  compe- 
tency by  the  defendant's  counsel,  was  admitted.  This  Court 
was  therefore  moved,  in  the  following  Michaelmas  term, 
for  a  new  trial,  upon  the  ground  of  the  reception  of  such 
witness  being  improper,  and  was  pleased  to  direct  that  a 
special  case  should  be  stated  raising  the  question  of  the  ad- 
missibility of  the  above  witness.  The  questions  for  the 
opinion  of  the  Court  are, 

1st,  Whether  the  said  James  Cryer  be  a  competent  wit- 
ness on  the  said  issue  under  the  above  circumstances. 
^  2dly,  If  he  be  incompetent  at  common  law,  whether  such 

(a)  Counsel  for  the  plaintiflls,  Cross,  Serjt.^  and  Courtney;  for  the 
defendant,  Scarlett  and  J.  Williams. 


070 


18S8. 


Marsobn 
Staksfibld. 


CASES  IN  THE  KINO  S  BENCH, 
iacooipetency  be  not  remedied  by  54  Geo.  3»   c.  170, 
s.  9  (a). 

Courtney 9  for  the  plaintiffs.  No  question  of  competency 
is  raised  by  the  special  case.  Ncm  constat  that  the  estate 
creates  any  liability.  It  should  have  been  shewn  that  all 
tenants  within  the  chapelry  paid  rates.  The  Coiirt.cannot 
go  out  of  the  case  without  exceeding  its  jurisdiction;  for 
whether  this  estate  is  rateable  or  not«  is  matter  of  ecclesi- 
astical cognizance-  No  advantage  is  intended  to  be  taken 
of  any  impropriety  in  the  mode  of  statement,  but  the  de- 
fendant had  no  better  case  to  state.  The  allegation  is  not 
that  the  witness  was  rated,  but  that  he  was  the  occupier  of 
rateable  property.  In  Rex  v.  Kirdford{b)  it  was  held,  that 
mere  liability  to  be  rated  was  no  objection  to  the  witness's 
competency.  So  in  an  action  before  Mr.  Baron  Burlandi 
at  Salisbury,  on  a  penal  statute,  where  the  penalty  was  given 
to  the  parish  (c).  Rhodes  v.  Ainsworth  (d)  will  be  relied  on 
by  the  defendant;  but  that  case  is  distinguishable  from  the 
present  in  three  points.  There  the  witness  was  the  owner 
of  the  inheritance,  and  had  therefore  a  permanent  interest 


(a)  Which  enacts,  "  that  no  in- 
habitant or  person  rated,  or  liable 
to  be  rated,  to  any  rates  or  cesses 
of  an^  district,  parish,  township,  or 
hamlet,  or  wholly  or  in  part  main- 
tained or  supported  thereby,  or 
executing  or  holding  any  office 
thereof  or  therein,  shall,  before  any 
court  or  person  or  persons  whatso- 
ever, be  deemed  and  taken  to  be, 
by  reason  thereof,  an  incompetent 
witness  for  or  against  such  district, 
parish,  township,  or  hamlet,  in 
any  matter  relating  to  such  rates 
or  cesses ;  or  to  the  boundary  be- 
tween such  district,  parish,  town- 
ship, or  hamlet,  and  any  adjoining 
district,  parish,  township,  or  ham- 
let; or  to  any  order  of  removal  to 


or  from  such  district,  parish,  town- 
ship, or  hamlet ;  or  the  settlement 
of  any  pauper  in  such  district, 
parish,  township,  or  hamlet;  or 
touching  any  bastards  chai^eable, 
or  likely  to  become  chai^able,  to 
such  district,  parish,  township  or 
hamlet;  or  the  recovery  of  any 
sum  or  sums  for  the  chaiges  or 
maintenance  of  such  bastards;  or 
the  election  or  appointment  of  any 
officer  or  officers;  or  the  allowance 
of  the  accounts  of  any  o6ker  or 
officers  of  any  such  district,  parish, 
township  or  hamlet.^ 

(b)  S  East,  559. 

(c)  Cited  by  BuUer,  J.  in  lUx 
V.  Pros$ery  4  T.  R.  80. 

(d)  1B.&A.  87. 
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in  the  estate,  upon  which  the  burthen  was  to  be  fixed;  the 
rate  was  actually  imposed ;  and  thirdly,  the  issue  there  was, 
whether  the  inhabitants  had  from  time  immemorial  repaired  **  ^7 
the  chapel.  [Bayky,  J.  Here  it  does  not  appear  that  the  Stansfibld. 
witness  was  an  occupier  of  property  liable  to  any  chapelry 
rate«]  The  case  of  Deacon  v.  Cook  {a),  is  a  strong  autho- 
rity for  the  plaintiffs.  There  Mr.  Justice  Buller,  in  a  ques- 
tion upon  the  boundaries  of  two  adjoining  parishes,  held 
that  a  parishioner  actmaUy  raied  was  not  a  competent  wit- 
ness to  extend  the  boundaries  of  bis  parish,  but  he  admitted 
such  as  were  only  liable  to  be  rated.  If  any  doubt  could  be 
entertained  as  to  the  competency  of  this  wttnesa  as  at 
common  law,  that  doubt  is  removed  by  54  Geo.  3^  c.  70, 
s.  9^  to  which,  in  Rhodes  v.  Ainsworth,  the  attention  of  the 
Court  does  not  appear  to  have  been  called;  but  in  Meredith 
V.  Gilpin  (6),  rated  mhabitants  were  held  to  be  qualified  by 
this  statute  to  be  witnesses  on  a  question  where  the  lands 
were  held  in  trust  for  the  parish  in  the  aid  of  the  poor 
rates. 

Aldenon,  contrd.  The  Court  will  understand:  the  alIe-< 
gation  of  the  witness's  being  rateable,  as  meaning  that  he  is 
liable  to  that  which  in  a  parish  would  be  a  church  rate.  In 
Rex  V.  Kirdford,  the  only  matter  in  question  was  the  validity 
of  one  particular  rate  in  which  the  witness  was  not  included. 
In  Lord  Clanrickarde  v.  hatdy  Denton{c),  the  issue  was  upon 
a  custom  for  all  overseers  and  proprietors  of  any  coppices 
or  woods,  within  the  Weald  of  Kent,  to  be  discharged  of 
tithes  for  all  manner  of  wood ;  and  to  prove  the  custom, 
the  testimony  of  all  those  who  were  entitled,  either  as 
owners  or  farmers,  to  any  wood  within  the  Weald  of  Kent, 
was  rejected.  The  statute  applies  only  to  existing  rates, 
and  here  the  question  is  not  between  the  district  on  one 
side  and  the  parish  on  the  other.     If  the  construction  of 

(a)  «  East,  562,  cited.  GtoUl  360, 1  Eagle  &  You,  306; 

(6)  6  Price,  146.  5.  C.  oot  &  P.  2  RoU.  Rep.  122, 

Cc)  B.R.  Micb.  17  Jac.  1;  1      Palm.Sr. 
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J828.        the  act  contended  for'Were  to  prevail*  or  if  this  ware  to  be 

coneidered  as  a  case  within  the  statute*  this  absurdity  might 

follow,  that  a  party  who  had  a  term  of  999  years  would  be 

STAKflRi£Li>.   qualified  by  the  statute^. while  the  reversioner  in  respect  of 

his  minute  interests  would  remain  iacompeleat. 

BAYI1EY9  J. — It  lay  upon  the  defendant  to  shew  that  the 
witness  was  incompetent.  The  Court  has  no  means- of 
knowing  whether  this  was  a  burthen  or  a  benefit  to  the 
witness*  Before  we  can  exclude  a  witness  on  the  ground 
of  interest,  we  must  see  that  it  exists*  The  right  of  sitting 
and  of  sepulture  in  the  chapel,  and  the  exemptions  from 
burthen  in  the  mother  church,  may  outweigh  the  disad* 
vantages  of  any  liability  to  rates  within  the  chapelry. 
Deacon  v.  Cook  and  Rex  v.  Kirdford  have  established  the 
principle,  that  a  party  rateable,  but  not  rated,  is  .not  dts* 
qualified  from  being  a  witness.  It  is  also  a  plain  case  upon 
two  branches  of  the  54  Geo.  3,  c.  1 70.  That  statute  ex-^ 
pressly  provides  for  cases  relating  to  rates  and  cesses* 
Another  branch  of  the  statute  provides  for  cases  relating  to 
boundary :  now  the  boundary  of  the  parish  may,  not  be  one 
continuous  line*  It  raises  the  question  what  is  parochial 
land  and  what  not.  Although  it  be  insulated,  you  are  still 
entering  into  a  case  of  boundary;  a  piece  insulated  makes 
an  additional  boundary  line.  The  witness  is  dierefore  not 
excluded  at  common  law,  and  if  he  were,  the  construction 
of  the  statute  is  in  favour  of  his  admissibility.   • 

HoLBOYD,  J. — I  concur  upon  all  three  points.  Rex  v« 
Kirdford  shews  that  the  witness  was  competent  at  common 
law;  and  then,  under  the  statute,  this  case  relates  to  rates  and 
I  cesses;  for  if  it  does  not,  the  objection  to  the. competency 
of  this  witness  cOuld  not  arise. .  I  think  also  the  case  is 
within  i\^e  second  branch  of  the  statute,  as  relating  to  the 
boundary  of  the  district* 

LiTTLEDALE;  J. — I  am  of  the  same  opinion.     I  think 
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there  was  no  objection  to  the  wttoess  on  the  score  of  in-        1628. 

terest  at  common  law;  but  if  he  would  have  been  inad-     ^^^T*^'''^*^ 
...  .  Marsdek 

raissible  before,  he  is  rendered  competent  by  the  statute.  v. 

This  is  a  question  relating  to  boundary.    I  am  not  prepared    Stawspield. 
to  give  an  opinion  upon  the  other  pointy  arising  out  of  the ' 
statute,  namely,  as  to  the  clause  relating  to  rates  and  cesses. 
Soon  after  the  passing  of  the  acts,  several  cases  arose,  in 
which  different  opinions  were  entertained  upon  that  point. 

Rule  for  new  trial  discharged. 


HoLDSWOBTH  and  another  v.  Wise  and  others^  - 

AsSUMPSIT,to recoverthesum of  1,800/. forthe alleged  A  ship  de- 
, ,  /.  1     .    •     i»r     1  1  f         #•  •  serted  at  sea 

total  loss  of  the  brig  fVestoury,  under  a  policy  of  insurance  by  her  crew, 

effected  by  plaintiffs,  and  signed  by  defendants,  on  a  voyage  23«1Lr  fiSf  t 

*'  at  and  from  Belfast,  to  her  port  or  ports  of  loading  in  she  is  slaking, 

British  America^  (the  river  St.  Lawrence  excepted,)  during  xhe^eit  oT 

her  stay  there,  and  back  to  a  port  of  dischatge  in  the  united  the  assured  to 

kingdoms,  between  Falmouth  and  Greenock,  on  the  west  a  total  loss,  is 

side  of  England  and  Scotland,  or  any  safe  port  in  Ireland ;  P°V'^"?^'?** 

to  call  at  Cork  for  any  orders."     The  brig  was  valued  irt  afterwards  %- 

the  policy  at  1 800/.     The  perils  insured  against  were  "  of  ^^^^  *'  *"  , 
*^       J  r  o  •/   expense  equal 

the  seas,  men  of  war,  fire,  enemies,  pirates,  rovers,  thieves,  to  her  value; 

jettisons,  letters  of  marque  and  countermarque,  surprisals,  "^thesWp^' 

taking  at  sea,  arrests,  restraints  and  detainments  of  all  kings,  under  the  cir- 

princes  and  people,  of  what  nation,  condition  or  quality  negligence  in 

soever;  barratry  of  the  master  and  mariners,  and  all  other  the  crew.  See 

.  4-  pof*,  683  ^,a). 

perils,  losses  and  misfortunes,  that  had  or  should  come  to      The  implied 

the  hurt,  detriment  or  damage  of  the  siaid  ship,  and  the  J^'JlIilJJ^JJ^^ 

materials  thereof;  (offences  against  the  revenue  of  Great  in  a  policy  on 

Britain  excepted.)*      The  declaration  stated,  that  plaintiffs  ^^^  extenJuo 

were  interested  in  the  ship  to  the  amount  of  1800/.;  that  her  being  sea- 
worthy atevery 
port  which  she  leaves  in  the  course  of  her  voyage* 
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^**^      ittpteycc^  of  ^  ¥iM«  «A  wwtti,  f«Ml^  4»t-  :^  ^JM^iifNi- 
«fi9Wii||^aiV  and  isiM^  <jk^ire^«k    JUlli(»UMAh%l<cMwJ6fMipA 

tiie  l6.|b  of  S^terober*  \9^  bound  for  Valeatia^  ifi  |re- 
l^qfjr.  J^^b^d,^  ^E«i^tbw.m^p|.tbe  iiOtbf  09  tJ^  ev^WQg 
of  whff:b|day  ^gale.cmne  oiv  wbicb  prevailed  until  tbe  23d. 
O^  ibe  S2d.tbere  was  a  vafj  bcavj?  .«ea^  and  tbe  ^bip- la- 
boured, v^ry  mucb,  and  iia»  laid  ou  h«ii  b^oi  i^adv.  Tbe 
p^mpa  werfB  kept  o^oslaQtlj  goi^^aud  tbe  timber  on- the 
deck  wa&tbrowa  overboard.  A  ae»  stmck  tbe  J^ttj^-Jboat, 
s^ carried  it  aw^yu  The  ship  remained. op  bar  baaxa  and9 
u^jtH  tj^^.  aft^r^pQH  of  Xi^  2SA,  whan  ab^  wa)|  got  l>efora  the 
mrifid,,  but  wo^ld  not  ansvfar  the  helm^  '](*bfil  punifs  were 
th^  choked,,  and  ^e  ship  aj^ared  to  be  ai^ki^g*  The 
4ap:^aVaiit,n>4^ta,were.  i;i|t  awajr,  but  that  did  pf>t  raU^ve 
bajr>  and  the  f^ew^  believing  tbeir  U?a&  to  be  in  iwnediale 
dafiger«.i^9fit^ted  on  leavin^^tbe  abip*  The;  a^ordingij^g^et 
into  the  long-bqat,  and  were  sqpn  afterwardar  picked  up  bjr 
a  foreign  vessel,  the  Colombia,  then  in  sight,  and  laiided  at 
Boston  in  America.  The  ship  was  leaky  wben^sbe  .sailed 
frqni  New  Brunswick,,  and  at.  tbat  time  made  &oui  eleven 
to  twelve  inches  wa^r  every  two  hours.  Tbe  ship  was 
afterwaiTds  taken  in  tow  b}^  another  vessel,  the  jBa^4ii>  and 
carried  into  New  York.  She  wa^  th^re  repaired,  and  sent 
fronj^  thance .  tp  Liveipool,.  where  she  asrived  wi^  heavy 
cbafses  upon  her  for  salvage  and  repairs,,  having  met  with 
anotber  ajccident  on  hes  voj^ge  frop:i  New  York  to  Liver- 
pool. She  arrived  at  IJiverpool  under  bottomry,  with  a 
cbacg^  qf  I.^OQ/.^  and  the  subsequent  charges  upon  her 
au^ountad  to  800/.  l^ore.    Ii\  a  few  iaj%  after  tbe  plaintiffs 

(a)  Counsel  iv  tk$i  ft^ufbf  F.  PoUock  and  Parhe;  for  the  defead- 
antfty  Brofigham  and  Siarkk, 
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F<Hi]*:|K>fnt9  ureW  nuide  fcr  Ae  ikfeMtairts'!— f  A*dt,  th»t  the  ^. '^**^^"*^ 
€M^  Ittfl  Itettii'gttiKf  of  MM^adiMSt  i»  ibaAdmiiiyg  tb^  tkip  ^.^ 

wMibal  sifficiieift  cMMy  »  tfppcimd  by  A^  fact  <»f  Imii^  ^'*^* 
iiA^if^  beeur  «Aev#slrd#  fated  itt  f<nr  hj  ittMherifetrnti,  tliiil 
CtfriM  4tf U^  £9#w  Ybni*  oCifccMlAy  thit  lllo '  pwKf  mtra'dcu 
sn  mliMii^-  ivikliiility  <if  son 'iVdrtliniiiM ' M  ln6'lAi^'Alld  ^^^o& 
netMMAijf  m  ttfe*  ttfm/tt  eterf  pw%  AtMi»  nirMth  she  s^ildF 
iif'tbetotfrsedf  tkevdfige^  ami  thai  ««  sllir%M  lifAkth>^ 
iioM»  flk^feit  tiy  tvi^f  e  ftsch^ft  Witer  every  twe  %Mir»  wteH* 
she  MMted  from  New  Bi^s^kk,  «he  wa»  not  fh^il  tf^tf^ 
worthy,  lunr  di&  tbe  fliastfer  evm:i«cr  gfiod '  w^h»irtb1»if»  fti^ 
sailmg  e^  sochr  a  toyi^jv  with  il'sfcip'  in  Mwh  ar^ORdMiMv* 
ThM;  that  tte  pttuatifiv  had  abt  giVM^neUce  ef  Atuddtt*^ 
otetft wtAin H retsonahte tlAer  AMd; fcrdrtby that  as'lhe 9bi)l^ 
idtfntirtefy  ai^ve#  KtlAimrp^,  ^  t»49,  die  ^ittiSSh  (b6i/» 
nek  n5^Ver  ftr  »  tDftff  )oi«;  bat  at  iiik>A  fbrM  wvtrstge  Ion 
odiy.  The  jury  tounS  i»  ftf^our  of  the  |ilaiiftiffii  vtpon  the 
finrt^aad  tbifd  ohj«etioM.  Tbe  4tfher  ohjietirtioiiir  were  i>e^ 
serv^liy  the  kaHied  Judge,  ami,  stlbJMfto'dteflo^  a  vertKcf' 
war  ibiviid  ftir  the  plamtiffs,  Ae  aittoMit  of  dantages'  te  he 
settfed'Otit  of  Court.  A  itile  nisi  having  been  obfainMfbr 
setthig  a«M^  the  i^rdict,  and-  entering'  a  nonanif, 

F.  PoK&Ht  and  Parke  shewed  cause.    There' are  Hwo^ 
queaiiods'  in  thta  ease.    The  first  ia;  wfceCher  Che  inrfiiry 
dctti^  to  tfaeTesaeK  whkh  occafstotfed  het  leakirtg,  atotfihiiig' 
it'ta  have  been  oeca^oned  by  the  negllgends  of  the  master 
and  imriners,  htt((  the  effect  of  vitiating  the  poliey  between 
the  assured  add  the  onderwritersi    That  q^ti^sCion  t»eina^M^ 
have  been  set  at  rest' by  tfaedeeisien  ef  this  Court  m  the- 
vary  recent  evtneof  Biihopv.  Fentiandidji  fer  the  Coert  there, 
acting  apen^  the  two  eases  at  BMk  v.  The  Rbyal Exchange' 
AsfurOfic^  (If),  and  Walker  v.  Maithfrdie)^  laid  it  doWn  as 
a  rule  of  law,  that  the' negligence  or  miemaniigenieirt  of  the 

(«)  Ante,  49.  7  B:  &  C.  9i9.  (e)  5  B.  fc  A.  171. 

(^)  2  B.  &  A.  73. 
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1898.        roaster  or  mariners  does  not  discharge,  the  undervrritenii' 
V"^^'^^^      where  the  loss  is  occasioned  by  one  of  the  perik  against 
,;,  which  they  have  insured.    The  second  question  is»  what. 

Wise.        effect  is  produced  upon  the  policy  by  the  facts  of  the  ship 
being  deserted  at  sea,  from  the  perils  of  the  sea,  being  af- 
terwards, restored,  with  a  charge  upon  her,  and  then  being 
finally  abandoned;  whether  those  circumstances  entitle  the. 
assured  to  recover  against  the  underwriters  for  a  total  or 
only  for  an  average  loss.     The  plaintiffs  in  thiti  case  claim 
to  recover  as  for  a  total  loss.     If  the  defendants  intended 
to  resist  Uiat  claim  they  ought  at  least  to  have  tendered 
to  the  plaintiffs  the  amount  of  the  average  loss,  paid  off 
the  bottomry  charge,  and  desired  them,  to  take  possession 
of  the  vessel.     Undoubtedly,  the  mere  act  of  abandoiimeut 
by  the  assured  will  not  convert  into  a  total  tliat  i^bich  is  in . 
reality  only  an  average  loss;  but  where  the. loss  i^  in  its 
nature  total,  wliere  the  thing  insured  is  once  totally  lost  to . 
the  assured,  though  it  may  still  remain  in  specie,  the  under- . 
writers  are  bound  either  to  pay  the  assured  the  whole  value, 
or  to  restore  the  thing  in  a  useful  state  into  bis  possession. 
Falkner  v.  Ritchie  (a)  may  perhaps  be  relied  on  by  the  other 
side,  but  that  is  very  distinguishable  from  the  present  case. 
There  the  ship  insured  was  seized  by  the  crew,  and  j>l  undered  -. 
and  deserted,  and  afterwards  retaken  by  another  ship^  and 
brought,,  with  part  of  her  cargo,  to  an.  English  port,  not. the 
port  of  her  destination,  and  she  could  not  be.  made  fit  for  a 
voyage  again  without  considerable  expense;  and.  it  was 
held,  that  this  was  not  a  total  loss,  so  as  to  entitle  the 
assured  to  abandon  after  notice  of  the  recapture.     But  in 
that  case  there  was   no   actual  charge  upon  the  vessel; 
there  had  been  no  outlay  of  money  uppn  her  at  the  time 
when  she  was  brought  into  port.  .  Where  the  damage  done  ^ 
to  the  vessel  is  equal  in  amount  to  her  full  value,  as  it  is  in : 
this  case,  there  is  clearly  a  total  loss;  and  where  the  ship, 
has  been  once  totally  lost  to  the  assured,  even,  thpugh  her  j 
value  exceeds  the.damage  done  to  her,  still,  itjs^submitted^ 
(a)  a  M.  &  S.  «90. 
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the  claim  as  for  a  total  loss  is  good.    In  such  a  case  the  as-         18^8. 
sttred  is  not  bound  to  redeem  the  ship  by  payins  the  charges    ^^'^"^^^'^ 

.  ,       ,  r  .  ,  HULDSWOBTU 

upon  heo  nor  to  discuss  with  the  underwriters  the  compara-  v. 

five  amount  of  the  charges  on  the  one  hand  and  the  value  of  ^^^b* 
the  ship  on  the  other.  The  underwriters  might  have  re- 
deemed the  ship  and  restored  her  to  the  assured,  and  they  not 
having  done  so,  the  assured  had  a  right  to  abandon.  If  in  the 
result  the  ship  turas  out  to  be  worth  more  than  the  charges 
upon  her,  that  will  be  matter  of  advantage  to  the  under- 
writers; but  it  is  clear,  upon  the  evidence  here,  that  the 
charges  and  expenses  exceed  the  sum  of  1800/.,  the  amount 
at  which  the  ship  was  valued  in  the  policy.  There  was 
clearly  a  total  loss  when  the  ship  was  first  deserted,  and 
her  subsequent  restitution,  at  an  expense  exceeding  her 
value,  will  not  convert  that  into  an  average  loss.  It  has 
been  decided  that  an  abandonment  made  after  capture, 
under  circumstances  which  would  entitle  the  assured  at  the 
time  to  recover  as  for  a  total  loss,  is  not  defeated,  so  as  to 
become  an  average  loss  only,  by  the  mere  restitution  and 
return  of  the  ship's  hull,  before  action  brought,  if  the  resti- 
tution be  under  circumstances  which  render  it  uncertain 
whether  the  assured  may  not  have  to  pay  more  than  its 
worth;  M'lvet  v.  Henderson  (a):  and  the  present  case  falls 
precisely  within  the  principle  of  that  decision.  Thornely  v. 
Hebson  (6),  which  will  probably  be  cited  on  the  other  side, 
was  a  very  different  case  from  the  present.  There  a  ship 
being  much  damaged  by  tempestuous  weather,  the  cre.w, 
completely  exhausted,  deserted  her  at  sea  for  the  preserva- 
tion of  their  lives,  and  went  on  board  another  vessel  then  in 
sight,  part  of  the  crew  of  which,  being  fresh,  immediately 
took  possession  of  the  ship,  and  succeeded  in  taking  her 
safe  into  port.  The  ship  was  afterwards  sold  under  a 
decree  of  the  Admiralty  Court  to  pay  the  salvage,  and  it 
was  held,  that  the  assured  had  no  right  to  abandon,  and  that 
there  was  only  an  average  loss.  But  there  the  ship  wa» 
never  absolutely  abandoned ;  there  was  no  actual  dispes- 

(rt)  4  M.  &  S,  576.  {h)  2  B.  &  A.  513. 
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1828.        AefisioQ  or  derelietioii  of  her;  die  was  oe«er  totally  left  l»)r« 

<b>^>r%^     liiid  Idftt  lo«  Ihe  assiMred.    Tbal  circitnitlBnoe  was  relied  on 

P.  by  Bayieff,  3  •»  in  bb  judgaient  in  tiiat  eiae,  and  ^nfficieiitly 

^'^>*  diMingfiUhe)  it  from  tbe  preaeot  The  argament  is,  that 
4?l|6re  the  ship  has  otice  beeo  utterly  di^aerted  by  the  crew, 
Wd  haa  beootpe  ooee  Utterly  iost  and  liselese  to  dkoaMinMi, 
there  a  total  h»$  has  taken  plaee^  whidi  camolfbo  oottyerted 
intoaa  average  loss  by  the  sabsequetit  recoverjr  of  the  abip, 
at  leaat  under  ctrcuaistftfioes  like  tbe  ^present*  where  the 
expeeKes  attending  that  recovery  etceed  or  al  l^ast  equal 
tbe  vabie  of  the  ship. 

Bre^gkam  and  Starkie,  eontri.  Fhrsl,  the  priicy  mtbb 
ea^  was  vacated  by  tbe  negKgeace  of  the  captain  iiid  the 
^rtfvf.:  The  policy  contained  an  iniplied  warvanty  on  Ike 
part  of  the  essurM  of  sea-vortbiof^s  in  the  ebip  and 
go^  seamanship  in  tbe  crewi  throughout  the  vboJe  «oy* 
afe^  Without  contending  that  the  eendnct  of  Ihecrew 
ftfnounted  to  barratry,  stillit  tseubniilled  that  there  was 
stich  negligence,  and  such  a  want  of  good  seamnnshjp,  in 
^is  case,  as  diseharged  tbe  underirriters  from  alt  liability* 
This  is  not  like  the  case  of  Bif«fr  v.  The  KjotfUhBa^eiki^ 
4Miifa»i»(a).  There  the  poltfsy  eap^saly  ios^i^  ag^^st 
fii^%  ^e  fire  was  occasioaed  by  the  n^ligence  of  the 
piatet'.  and  the  underwriters  ivere  held  liable,  Aaid  |>ro* 
perly,  for>  except  in  the  case  of  UghtniHg,  ftpe  cannet 
happen  in  a  ship  eioept  by  negligence  (  therefore  each 
Bcgligence  forms  necessarily  part  of  the  risk  insured  against- 
Here  the  negligence  of  the  crew,  their  want  of  skill  sad 
good  seamanship,  was  a  special  of  noseawovtbiness, 
against  'which  there  was  an  implied  warranty  on  the  part 
gf  tbe  assured,  Svery  sinp  is  liable  (o  make  some  water* 
atid,  |ip  to  a  certmn  extent,  tbers  may  not  be  aiiy  daiq;er 
to  be  apprehended  from  that  eircumstatice.  •  But  there  are 
limits  beyond  which  danger  must  be  obvious  to  e^ei^  aea^ 
man  of  cgmmoo  prudence  and  experience-    What  man  of 

^tf)  8  B.  &  A.  73. 
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wiumydBiHor^pffUdMrn  m^uU  bate  4k<i^^l  tf  taiting  y^^^ 
<r<^i9  Nwf^  BruMBwick  on  t  ?»y«ge  fr«l»  Iheuoe  to  Iretabd*  {joLoswoaTS 
wthmvesatlliMii  flaking  Mttily  4i  fetft  watet*  «v6iy  ts9o  '  ^• 
iMianf  A  ^h^  w^  leaky  waanot  aea-wortby^  hut  she 
wa»  Mwrrairted  Ifi  ba  saa-woNliy  ai  ave«y  |ion  abt  aaOtd 
^Iwtt:  Ihaiiiftiro  H  was  the  4aty  of  ihe  captaia  to  have 
fnnaauwd  at  Na^r  Bmm«4ck  imiit  4ia  had  itopjj^  the  leab^ 
a^d  readared'  the  ship  it  fer  the  toyaga.  Upon  thia  part 
«f  «ha  4aaa,  TaH  v.  Le9t(tf)  saeaui  an  authaiity  ia  poinl^  • 
There,  ai  ft|iolicy  on  a  voyaga  up  the  Medkarraiieaii,  the 
tMideranriters  atipalated  that  they  would  ttot  foe  liable  bigbeir 
tip  thM  Tariagona*  The  captaia  went  into  Barcelona,  an 
^Mtay't  poft,  wUoh  is  higher  up  than  Tarmg^Mia»  and 
whiere  the  aUp  waa  cafAumd.  It  waft  faeM^  that  the  aasufed 
«)aa1d  nolNcoaer,  teoaiiae  the  iniBtake  of  the  tuptaia, 
aHTiaing.oat  of  graas  tgaorance^  was  a  failure  of  the  kapliad 
wairanty  on  tha  |Mrtof  the  aaauMd,  that-  a  captain^ aad 
«iaw  of  compatem  akiU  and  knowledge  lor  the  known  pur- 
poaes  of  the  voyage  should  be  piovided*  So«  in  Tmlktm 
n  tMgmmiH^  k  was  ohsarved  by  L^wtme,  S.,  diat  it 
had  Jiewt  ^been  daeidad  that  a  loaa  aiising  fihon^  a  mistake 
of  tbe  captain  was  a  loss  by  peiila  of  ^  sea^  and.  it 
PMy  V.  The  JRoyul  Exchange  Assurimee  ic),  Lord  M<m$^ 
JiM  said»  f  If  tho  chance  be  varied^  or  the  vayiige  altered* 
bythelaidt  of' the  owner  or  ihesnaslerof  tho  sbipy  tha 
insurer  oasne».lo.be  Ikble;  bacauie  ha  ii  only  uaderstdiad 
Co  engage  that  the  thing  shall  be  done  safe  firom  fortuilouff 
dangers,  provaded  dne  aseana  s|ra  used  by  tha  tmdar  to 
attain  that  end**'  Secondly*  even  if  the  pltintiffa  in  thji 
case  en»  mooanr  at  all^.  they  can  vecover,  at  tho  utmost 
only  foil  an  nv^rage  loss.  K I^aritafy  vMAnn  (d>  is  decifiiva 
to  shew  that  tbi*  was  not  a  total  loss^  It  has  been-  at* 
tenpted  to  dialinguish  that  case  from  the  present,  by  tbe 
circuAstanee  of  tbe  ship  there  having  bean  taken  posses-r 
sion  of  by  another  crew,' immediately  upon  the  deseition  of 

(a)  U  East,  481.  (c)  1  Burr.  841;  Parkins.  45, 

(6)  6  T.  R.  050.  ist  «d.,  5lh  sd.  41, 17th  ed.  Gt. 

(</)  2B.&A.513. 
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18^.        her  by  tier  own;  ibtitbere  it  does  not  appear  bow 


.after  ber  desertioq  the  Wesiimry  was.  ,Uifeen  in  torn  bf  the 
,;.  ^Colombia,  and  therefore  it  maty  be  preflomed  lo  have  been 

^'^'^-  immediately:  foe  if  it  had  been  aflerany  eoaaiderabie 
.interval^  it  waa  for  the  plaintiffs  to  have  proved  that  lact, 
(Urhicb  the  jdefepdaota,  of  ootirse*  qouU  nod  b;  possibiliiy 
^have  the  meuna  of  disproving.  The  facta  of  tbe  jtwo  caiesi 
^ther^fqrej  are  substantially  the  same.  In  both- cases  the 
.adlvors  took,  the  ship  for  the  benefit  of  the  owoeiB»  not  lof 
the .  underwriters.  The  possession  of  the  salvor*  as  ob- 
served by  HolriHfdt  3^  in  that  case,  is  not  aa  aitkerae  po»> 
:S4^ssipii  as  i^inst  the  assvred ;  nor  does,  the  mere,  detertioa 
of.  the  ship  by  the  crew,  of  itself  constitiUen  total  loss. 
In  this  case,  moreover,  it  could  not  have  tbat  eflbct, 
because  it. was  not  a  fair  and  hoaeBt  desertion,  nor  one 
called  for  by  the  circumstances.  As  to  the  amount  of  the 
damage,  that  cannot  be  prayed  in  aid  to  constiitite  a  total 
Joss,  because,  independently  of  the  accident  which  hap- 
pened  to  the  ship  in  coming  home,  the  expense  of  which 
cannot  be  taken  into  the  account,  the  damage  was  far  less 
in  amount  than  the  value  of  the  ship,  and  therefore  left  the 
loss  ap  average  loss  only. 

Baylby,  J.-^ With  respect  to  the  first  question  ia  this 
case,  DSme)y>  whether  the  conduct  of  the  master' and 
mariniers  was  sucb  as  to  vitiate  the  policy,  there  ia  another 
case  (a)  of  a  similar  nature  coming  under  oiir  consideratioD; 
therefore  we  shall. not  at  present  give  any  jadgment  upon 
that  point.  I  would  just  say,  however,  that,  though  the 
policy  undoubtedly  contains  an  implied  warranty,  of  sea* 
worthiness  at  the  commencement  of  the  voyage,  I  doubt 
whether  tliat  warranty  extends  to  every  port  from  which 
the  ship  may  proceed  in  the  course  of  ber  voyage ;  and 
that  though  the  term  "  sea-worthiness''  clearly  includes  a 
crew  sufficient  generally  in  number  and  skill  for  the  proper 
navigation  of  the  vessel,  I  doubt  whether  want  of  skill  iu 

(a)  Shore  v.  Beniall,  in  which  the  Court  have  bincc  decided  that  point 
against  the  underwriters. 
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COM  paitkulsr  irotaoce  would  be  sufficient  to  discUarge  tbe        ^O^* 
.underwriters.      Upon  the  second  <{tiestion  in*  this  case,   ij^DawoaTB 
namely,  whether  tbe  plaintiffs,  if  entitled  to  recover  at  alli  v. 

are  entitled  to  recover  for  a  total  or  for  a  partial  loss  only, 
I  entertain  no  doubt.  I  am  clearly  of  opinion  that  the  loss 
iu  diia  case  ought  to  be  considered  as  a  total  loss.  In 
order  to  justify  the  abandonment  of  the  ship,  there' must 
be  a  total  loss ;  that  is,  not  a  total  loss  of  the  ship  itself, 
absolutely' and  for  ever,  but  a  total  loss  at  some  one  time 
of  the  possession  and  use  of  hereby  the  assured.  Capture 
is  such  a  total  loss,  and  justifies  abaiidonment,  though  tfafe 
ship  remains  in  specie,  and  is  eventually  recapttired  and 
restored.  So,  I  tbink,  the  crew's  being  compelled  by  fihtigue 
and  exhaustion,  or  for  the  preservation  of  Kfe,  to  leave 
the  skip  to  the  winds  and  waves,  is  a  total  loss,  and' justi- 
fies abandonment  That  was  the  case  here.  The  ship 
was  on  her  beam  ends;  the  pumps  were  choked;  some'of 
the  masts  had  been  cut  away ;  and  ^he  appeared  to  be  iii  a 
sinking  state.  Eventually  the  ship  was  saved,  but  not  by 
the  ship  by  which  the  crew  were  taken  up.  The  crew  of 
that  ship  made  no  attempt  to  save  her;  they  evidently  con- 
sidered her  as  a  hopeless  ship,  not  worth  tbe  chance  of 
endeavouring  to  save.  She  appeared  to  be  totally  lost, 
and  they  left  her  as  such  to  her  fate.  Notice  of  abandon* 
ment  was  gi\'en*  Ultimately  die  ship  arrived  in  England^ 
but  she  had,  in  my  opinion,  been  once  totally  lost  to  tbe 
assured ;  and  it  seems  to  me,  both  upon  principle  and 
authority,  that  her  subsequent  restoration  did  not  convert 
that  total  into  a  partial  loss.  Tkornefy  v;  Hebson(d)  does 
not  apply  to  the  present  case,  because  it  was  held  there 
that  the  ship  was  never  totally  lost,  and  that  was  the  grbtind 
of  the  dedsion*  M'lver  v.  Hendentm  (b),  and  Cologan  v. 
The  London  Assurance  Company  (c),'  are  decisive  to  shew 
that  the  restitution  of  a  thing  oiice  totally  lost  will  not 
convert  the  total  into  a  partial  loss,  at  least  unless  tbe 

(a)  2  B.  &  A.  613.         (b)  4  M.  &  S.  576.        (c)  5  M.  &  S.  447. 
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1898.        festi^liacion  be  unfetteredk    It  is  net  eoeagh  ^^.^rMtore  die 

f^^^^^^^J^I^  ^^9  io  specie,  «fae  mubt  be  restored  in  ee  unfettered  stele, 

V.  hi  a  state  which  leaves  her  possessioii  useful  and  beneficial 

^'^       to  the  assured.    But  that  was  not  Che  case  here.    The  ship 

was  restored  in  specie,  but  widi  debts  upon  her  dtogether 

exceeding  hu  vahie«    Upon  4be  whole^  ikeMfore,  I  am 

clearly  of  opinion  that  theie  was  a  total  loss  of  this  ship 

at  one  period  of  dme»  followed  fay  notice  of  abandoimient 

by  the  assured,  and  nol  followed  by  any  thing  which  coa- 

?e«ted  die  liMs  halo  a  partial  loss ;  and  oenscqueotly  chat 

the  underwriters  continue  liable  for  a  total  loss. 

HoiaoYn,  J.-^l  am  of  the  same  opinioiu  There  was 
once  a  total  loss  of  die  ship,  and  her  subeeqvent  restora- 
tion under  the  circumstances  proved  in  this  case  cannot 
ffeduoe  that  to  a  parUal  loss.  If  possession  of  the  thip 
bad  been  taken  by  another  crew  before,  or  at  the  nromcnt 
of  her  desertion  by  her  own  crew»  the  case  would  have 
been  different, .  That  is  the .  circumstance  which  distin- 
guishes thiii  case  from  TAome/jf  v. /reAtoi«(a)« 

LfTTLEDAl.E,  J. — I  am  also  of  the  same  opinion.  In 
Thameiy  v.  Uib$m  the  ship  wHs  never  absolutely  deserted 
or  Abandoned.  Here  she  was,  and  was  left  as '  and  for  a 
total  wr^ck.  Tdo  not  mean  to  say  that  a  total  foss  can 
never,  under  any  subsequent  change  of  drcumstanc^s,  be 
tfotiverted  into  an  average  loss;  Hamilton  v.  Mendet(b)f 
and  Falkner  v.  Sitehieic%  are  authorities  that  seem  to 
flliew  that  It  may.  Whenever  that  question  arises^  I  shall 
give  h  ftirther  consideration.  But  1  thmk  it  does  not  arise 
in  diis  ^Me,  or  at  lea:st  that  there  are  other  facts  here  which 
decide  this  case  in  favour  of  the  plaintiffs  independently 
of  it.  Here  the  ship  came  back  loaded  with  a  defttand 
charges  upon  her  exceeding  her  value.  Rer  l£^bh!ty  nearly 
equalled  her  value,  without  including  the  damage  sustained 

(«)ta&A.619.    (6)3Durr.ll98;lW.Bia.2rO.  (c)2M.&S.S90. 
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OB  her  patstge  home;  lad  if  that  be  iodiided,  iirfriefa  I        16«B. 
think  it  ought  to  be,  there  w«$  ft  loss  l»eyoBd  her  ^ahte. 


Upon  the  first  ^estion.  Cur.  adv.  tmft. 

Subject  to  that  qaettion.  Rule  diseharged  <«>• 

(a)  Afterwards,  at  the  sittings  defiart  in  the  course  of  her  vo^a^ ; 

in  banc  after  Trinity  term,  lB28y  and  with  respect  to  the  conduct  of 

BflQfAy,  J^  fneottMied  ibe  case,  tli^  cfew  hating  been  soneg^geilt 

and  said  the  Cook  iMre.^f^pinim  as  to.  vacate   tha    paGry*    Ihqr 

that  the  rule  oii^ht  to  be   dis-  chou^t  it  very  difficult  to  saj  that 

chai^ged   upon  the  first  question  there  had  been  any  negfigence  at 

also.     They  were  tinaniixioiis  in  all.    The  rule,  therefore,  for  en- 

ihiokiaglhfltdiaiiiipiiedwamatf  teriagaaoasoitiaiiitbadisdMu^ 


HolDSWORTB 

Wise. 


of  seariirpiihjaass  did  ma  eatawi     gfviafaVy. 

to  the  ship  being  sea-worthy  at  Rule  discharged  (ft). 

eveiy  port  from  which  she  might         (()  Vide  ante,  680  (a). 


Doe,  on  the  Demise  of  Ann  James,  v.  Charles  P^ice. 

Ejectment  for  premises  ia  the  parish  of  Llantarnan,  Where  in 

in  the  county  of  MoQinoutb.  At  the  trial  before  f^ot^gAoi^^*,  eiectment,  the 

at  the  last  Moomouthshire  assizes  {a),  the  ca^e  was  ihv$:-^  on  the  invali- 

The  lessor  of  the  plaintiff  claimed  title  to  the  premises  in,  dity  of  a  se- 

1         •  11.  i.  r  I      X  condmamage, 

q^uestioi^  as  the  mece  and  heir  at  law  of  pne  John  James;,  by  reason  of  a 

and  the  only  question  in  issue  was,  whether  i|  marriage  rillro^bylf-" 

solemnized  in  th^  year  18}2,  between  «7oAii«^i«e9L  and. a,  cence,  one  of 

lady  whose  maiden  name  was  Martha  AbsfUom^MiK^  of  which  i„|  HSSiwr,  " 

marri^e  there  was  issue,  was  lesal:  4hat  is«  whether  that  ^^  defendant 

.    .  ,  *    .         ^  '     ,         '*.  .    :  has  notice  that 

lady  was  or  was  noj^  at  the.  time  of  such  marnag^^  a.  Jps^jTried  the  question 
woman.    Nojbf^.h^d  been  givjen  by.  th^  Jessof  of  the  plain*  j^^^f,^  ^^ 
tiff  to  the  defendant,  some  time  previous  to  the  trial,  of  her  whether  the 
intention  to  diaapujte  the  validity  of  ^he  marriage  in  1812^  on  ^l  "^i^"^^^ 
the  ground  of  a  prior  marriage  solemnized  in  the  year  17979  sept  of  the 
between  Martha  Ab$(ihj^md  poe  Jqhn  Evms:.  and  it  was,  uu^  upon  " ' 

(a)  Counsel  for  the  plaintiff,  W,  E.  Tauntam  and  Mmk;  for  the  defendant  to 

defendant,  ludiom  and  JBaiietf,  Sarits.  disprove  con- 

''  sent.     And 

the  Court  will  not  grant  a  new  trial  to  let  in  evidence  negativing  such  coDsettt,  where 
that  evidence  might  have  been  produced  at  the  first  trial. 
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189B.  proved  iu  evidence  that  a  marriage  hj  licence  did  take  place 
at  that  time  between  those  parties,  Martha  Absalom  being 
then  a  minor.  The  entry  in  the  register  did  not  state  the 
marriage  to  hare  been  bad  with  consent  of  parents;  but 
much  evidence  was  given  on  the  part  of  the  lessor  of  the 
pkiintiff,  to  shew  that  the  father  of  Martha  Absalom  knew 
and  most  have  approved  of  the  marriage.  It  was  contended 
on  the  part  of  the  defendant,  that  positive  aifirniative  evi- 
4leace  of  the  father's  consent  was  absolutely  necessary  to 
support  the  action/ and  to  satisfy  the  requisites  of  tfie  sta- 
tute (a);  but  the  l^rned  Judge  told  the  jury  that  in  his 
opinion  evidence  of  circumstances  in  the  conduct  of  the 
father,  importing  knowledge  and  approbation  of  the  mar- 
riage, was  sufficienti  without  positive  proof  of  a  written  or 
verbal  consent.  The  jury,  under  this  direction,  found  the 
fact  of  consent,  and  a  verdict  for  the  plaintiff.  In  last 
Michaelmas  term,  a  rule  nisi  for  a  new  trial  was  obtained 
upon  affidavits  stating  various  circumstances  tending  to 
negative  the  fact  of  consent,  and  setting  out  the  affidavit 
made  by  John  Evans  for  the  purpose  of  obtaining  the  licence, 
in  which  he  deposed  that  both  he  and  Martha  Absalom, 
were  at  that  time,  according  to  the  best  information  he 
could  procure,  twenty-one  years  of  age. 

W4  E.  Taunton  and  Mauh  shewed  cause.  The  balance 
of  evidence  was  greatly  in  favour  of  the  validity  of  the  first 
marriage  of  Martha  Absalom,  that  is,  that  it  was  had  with 
the  consent  of  her  father.  The  defendant  did  not  give  any 
evidence  at  the  trial  to  negative  the  fact  of  consent,  w  hich, 
under  the  circumstances  of  the  case,  it  was  his  doty  to  do. 
He  received  notice  long  before  the  trial  of  the  lessor  of  the 
plaintiff's  intention  to  dispute  the  validity  of  the  second 
raairiage;  therefore  he  was  fully  apprised  of  the  case  to  be 

(«)  36  Otfo.  9,  c.SS,  s.  11,  which  widow,  shall  be  under  the  age  of 

enacts  that  all   iDarriages  solem-  twenty^one  years,  which  shall  be 

nited  by  licence,  whei^e  either  of  the  had  without  the  consent  of  father, 

parties,  not  being  a  widower  or  guardian,  &c.  shall  be  void. 
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set  up  agaiftst  him*  and  might  and  ought  to  have  goae  to  lass. 
trial  perfectly  prepared  with  evidence  to  meet  it*  He  caiif 
not  support  this  motion  on  the  ground  of  surprise^  for  the 
evidence  which  he  now  lays  before  the  Court  in  hia  offHiar 
vits  might  have  been  produced  at  the  trial  by  means  of  wit« 
nessesj  who  would  then  properly  have  been  subject  to 
cross-examination :  and  it  would  be  highly  dai^erous  for 
the  Court  to  allow  a  defendant,  after  he  has  by  one  trial 
obtained  a  full  knowledge  of  his  opponent's  case»«  to  obCaki 
a  second  trial  by  means  of  affidavits,  supplying  facts  which 
he  was  bound  to  have  known  and  proved  at  the  firsts 
Upon  every  principle  it  is  clear  that  it  was  for  the  defend- 
ant to  prove  non-consent,  and  not  for  the  plaintiff  to  prove 
consent.  .  The  marriage  took  place  thirty  years  before  the 
trial,  and  after  such  an  interval  proves  itself,  or  at  least 
must  be  presumed  to  have  been  regular  and  legal;  for  the 
law  will  presume*  every  thing  possible  to  be  presumed  in 
favour  of  the  validity  of  a  marriage  and  the  legitimacy  of 
children.  The  words  of  theystatute  26  Gto.  2,  c.  33,  s.  1 1, 
"  without  consent,"  shew  that  it  was  the  intention  of  the 
legislature  to  cast  the  burthen  of  proof  upon  the  party  dis* 
pujtiiig  the  validity  of  the  marriage;  and  there  are  cases  in 
the  books  supporting  that  construction..  In  Rex  v«  Roger8(a)  . 
it  was  held  necessary,  in  support  of  an  indictment  under 
the  statute  42  Geo.  3,  c.  107>  s.  1,  for  coursing  deer  in  an 
inclosed  ground  "  without  the  consent  of  the  owner  there^  . 
of,"  to  call  the  owner  of  the  deer  to  prove  tliat  he  did  not> 
give  his  consent  to  the  prisoner  to  course  them.  In  Wil» 
Uam$  V.  The  East  India  Company  (6),  where  a  plaintiff 
declared .  that  the  defendants,  who  had  chartered  his  sbip^ 
put  on  board  a  dangerous  commodity,  by  which  a  loss  hap- 
pened^ without  due  notice  to  the  captain,  or  any  other, 
person  employed. in, the  navigation,  it  waa.held  that  it  layt 

(a)  3  Campb..654.  851;  Lord  Haiifax's  case,  BnH. 

(6)  3£ast,  19S;  andsee Monkev,  N.  P.  298;  Eejp  v.  Comkif  Conb.  ^ 
Butler,!  Rol.  Hep.  83,  there  cited;  57;  Gilb.  £v.  133;  1  Phil«£y.(4lh  ' 
Powell  V.   Milbankf    2   W.  Bla.  .  ed.)  190,  880;  Rosc^w,  Ev.  41. 
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iipMtiieplMliff  «ai»ynivetlifl^  wgMre  M«t^         Jlnd 
tiMt  dcdrioa  IMS  foitodkd'u^^  sf^Nes 

expr«atly  to  the  |ireseiit  case,  muauiiy,  thmtiikmt^9mj  ael 
is.  fofuired  to  be  done  hy  one,  the  oaussiooi  of  which  wouM 
hM  gttiky  of  a  cMMftal  ncgtectoC  ditt3^lfae4M(r  p§t>-^ 
the  aflbraMitiff%  aad  thfMirs  tbiEr  huvlbm'Of  {mniBg 
f^OBliie]^rtywho.iMuitr«iit.  -Bttt  even  if  the 
apofoiied  hftkm  «6  6€0«^e«d3)^si  llw<«Motbe 
(iB«hitCB«e,  slill  it  is  sabmitited  tit  the  imhia- 
q«cp(  MCtttMi  a  G^.  4»  €.  7ft(<i)k 4  GeiH  4ra  174A^i  and 
^^'Qear.  4»  €*76<«)i  bawr  rapatded^ifae  femter  act,  off  tt  least 
biw^legiilittd  mantiages  whkh  w^uU  Mt  haw  baaiijegri 
liMkv  Iba  fomes  act.  ^heso  ataUitaa  ace,  nadQiditfldly> 
eateeasalji  okm^fe(fi)m9aA  il  is  no  easy  naltev  to  pvedioata 
wilh  oaitwit}»  what  aitt  their  eibot  aad»  O|iaittioi»  Mtro- 
spacfiiialy'oae^  UfAfr  tfia  others'  hiU  aeooadiag  to  the  oadi- 
nfery  mle»  CffcenstfaQlioB^  k  dees  appear  that  the  i 


(a)  The  3  Geo.  4,  c.  75,  s.  1, 
rcpeofo  the  26  G00.  f,  c.  35,  s.  11, 
thai  w$ke9>^^  awmisgas  •€  eii«- 
nors  bj(  Uqc«ioSi»  witbout  ihe  cqim 
sent  of  parent  or  guardian,  as  far  as . 
the  same  shalt  relate  to  any  mar^ 
rifige  dahn^fesr  to  U  soltmoiavdL 

Ssct,  ft  dsdaieH^  that  all  sooh. 
marriagest  which  were  solemnized 
before  the  passing  of  the  act,  shall 
be  Talid,  wl^em  the  parties  hare 
lived  %»0«t)ier  asdl  tbe  death  «f 
01I9  o^  thsm,  or.  uotil  Ui#  jMissiBg 
of  the  act. 

{by  The.  4  Geo,  4,  c.  17,  5. 1, 
repeals  sererai  of  the  datises  of  the 
3  Ceo;  4,  c.  75,  and  then  enacts, 
**  that  all  marriages  which  have 
been  or  shalf  be  solemnized  onder 
lidences  granted,  or  baas  pnb^' 
lished,  conformably  to  the  provi- 
fiiottft  of  tfae»  ai&i:  redted  act,  (2 
Cmq.  4^  c.  75^)  shall  he  good  andl 
valid;  pcovided  always,  that  no 
mardnge   solemnized   under  aay 


licence  granted  in  the  form  and 
maiHier  prescrilHied  by  either  of  lh» 
said  resiled  *aslsw(9^  Oeo.  S^  c.  38, 
sad  3  Geo^  ^  c  75,)  shall  be 
deemed  invalid  on  account  of  the 
wont  of  consent  of  any  parent  or 


(c>  The  4  Geo.  4^c.  76yrepsa]8, 
after  the  Ut  Nov^  then  nest,  the. 
acts  of  26  Geo.  S,  c.  33,  and  4  Geo. 
4,  c.  17,  <'  save  and  except  as  to 
any  acts^  msften,  or  dimgs  done 
voder  the  -pronsiooa  of  the  said 
incited  acts,  or  either,  of  them,  be- 
fore the  said  1st  Nov.,  as  to  which 
tke  said  racked  acts  shall  lespeo- 
tively  be  of  the  same  force  and. 
effect,  as  if  this  act  had  not  been 
made,  save  also  and  except  so  fkr 
as- the  said  recited  acts,  or  either  . 
of  them,  repeal  any  former  act,  or 
any  clause,  matter,  or  thiag-'tbeKein 
contained.'' 

(iflO  Vide  Bex  v.  BirmiMghamt 
post,  Tol.  ii. 
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in  tbia  CMe».ev«p  mff/mnft  Asi  omaant  n— int  lie  yia-r       iMft. 
suoMdU  oc  bad  bees  diMfCoiMd|.ia  ve^arad  vaKdlm^  iWlaftt. 

act  of  i^mriiamgwt  v. 

P»i&a;4 

XtfflUoioavKd&iMri/^Seqfa^  cflii*ri«.   The  raeeid; 
riage.aiiito  bayeawi  aod-ot.  fcairmg  upaii  Ikepi^aaal 
The  3  Gm»  \  i¥aaiadacd  hath.  aetrMpa^tiir^^aiid  \ 
tive;  biii  ihat  wa&  la^ieided  bj  tha  aiibfaqoaaft  i 
are>pioaf>eptwe  odj*    Al  any  ratep  those  acU  oouU  aidjF. 
baya  apgU^pd.  in  th«  e?  ant  of  tha  parUas  haiviflif  ttaad  Imar 
tbar  dowa  la  the  daatb  of  JoAa.  Sm^mm.  to  g^a  thaai  tbar 
effeci  ao«teiidad  far  aa  tba  olbar  akbi  woMlii  ha  ta  4iai»\' 
he«k  Iha  iatiie  of  tha  aafiomi  macriagyk.    Tha  gpMnmt*^Mk 
vhkb,  tha^  dafeadaat  raat»  hia  aiyhoatioa  &»  •-.oaw  tiialr  ia,^ 
not  tbati^  atMyMaa*  but  that  Um  leaaar  o£  iha  flaamiflj^^ 
th^.  partj*  claiming  undfic  the  firal  iaaariag<^  waa  baiindi  aon 
cQidiag  la^  Iba  lav  of  avideoco  to  yave  afiirwatiaply  ^t  it 
waa  had  with  conaent  of  parenta.    Tha  doctrina  of  pre<» 
auajqption  is  decidedlj  in  £avoiir  of  the  defieadant,  be/eauf^ 
tha  law  in  thia  ca^a  cannot  prawma  tfao  firat  maraiag^  to^ 
hava  been  legale  without  abo  preawniog  the  condimaBioii  of  • 
the  crime  of  bigamy.     Now  it  ia  clearly  aettled  by  the 
caaea  of  Mex  v.  Jamas  (a),  lUx  %.  Moaii9n(Ji)»  and  JBeor  v.^ 
Buikr.{c)^ihiaX.  anch  a  preaumptio*  cannot  ba  raciedy,  and 
that  in  an  indictmeni:  for  higaoiy>  tfie  bnrthM  of  proving  a 
legal  maj^riage,  caniarmably  to  the  praviaionaof  tbct  atat^te«. 
liaa  upon  the  proaecotor.    So  in  JR^,  \^  f^^f^g.^^  opoik 
a  ^(ueatioa  of  aattlanient»  where  a  woomn  Iwelvo  moiitba 
after  hec  firat  huaband  waa  ha4  heard  o^  married  a  aecood 

(a)  R.  &  R.  C.  C.  17«.  the  Reporter  baFeaddedyio  a  ac^, 

(6)  R.  &  R.  C.  C.  19,  oote.  xh»i  <<  it  ae^ms  that  any  aulw»<ittQiir 

(c)  R.  fc  R.  C.  C.  61.    In  this  countenance  iram  parents  or  guar- 

lattee  case  \%  iaybowreTtr^  toi  be  diana^  or  otber  ciroumatanoea  of  a^ 

observed,  that  one  of  the  gruunda.  similar  kiod^  XB^f^  affoQ4^oiuid 

of  the  decision  of  the  Judges  is  for  presaming  the  nacesiary  cojd- 

reported  to  have  been, "  that  there  sent.** 

were  no  circimistaneea  from-  which  (d)  2  B«  &  X.  38^9 
consaai  could  be  pMsumed/'  and 
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id98.        httsbandy  and  had  children  by  him,  it  was  beld^  on  appedfv  thiK 

"^"^"^      the  sessions  did  right  in  presuming  prifnd  facte  that  the  first 

V.  husband  was  dead  at  the  time  of  the  second  marriage;  and 

Pmgs;       i^^  ji  ^^g  incumbent  on  the  party  objecting  to  the  second 

marriage,  to  give  some  prodf -that  the  first  bnabftndwts  tliea 

alive:  and  that  decision  proceeded  upon  the  very  princi|rfe 

relied  on  by  the  other  side,  namely,  that  the  law  idways 

pvosttmes  against  the  commission  of  crime. 

Baylby,  J.,  (after  consuhing  with  the  other  Judges).-^ 
We  think  that  we  should  be  working  great  injtistice  if  we 
y^^ere  to  grant  a  new  trial  in  this  case,  because  we  shonU  be 
giving  encouragement  to  parties  to  go  to  trial  without  duly* 
preparing  themselves  with  evideii<;e  even  on  points  which 
they  knew  beforehand  would  be  made  matters  of  dispute. 
It  cannot  be  permitted  that  either  party  shall  produce  just 
so  much  evidence  as  he  thinks  proper,  and  then  stop  short, 
and  ultimately  obtain  a  new  trial,  on  the  ground  that  he  did 
not  on  the  first  trial  give  all  the  evidence  which  he  then 
might  and  has  since  found  be  ought  to  have  given*     In 
this  case  the  defendant  had  a  perfect  knowledge  of  all  the 
facts  of  the  case;  he  was  fully  apprised, .by  the  notice  served 
upon  him,  of  the  nature  of  the  question  which  he  would 
have  to  discuss;  and  it  was  his  bounden  duty  to  have  pro* 
cared- every  description  of  evidence  that  was  calculated  to 
negative  the  fact  of  the  ficst  marriage  having  been  solemnized 
with  the  consent  of  parents.     He  did  furnish  himself  with 
evidence  upon  that  point  to  a  certain  extent/  but  to  a  cer*- 
tain  extent  only.     He  must  have  known,  that  in  order  to 
obtain  the  marriage  licence,  an  affidavit  would  be  necessary ; 
atid  he  ought  to  have  obtained  a  sight  of  that  afiidavit,  and 
have  ascertained  whether  its  contents  would  assist  him. 
That  ought  to  have  been  done  before  the  trial ;  and  the 
subsequent  production  of  the  aflidavit  ought  not  to  hold 
out  to 'the  Court  any  inducement  to  grant  a  new  trial.    In* 
deed,  it  is  one  of  the  duties  of  the  Court  to  guard  them- 
selves strictly  against  falling  into  the  practice;  or  entertain* 
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iDg  the  principle,  of  gmHiiig  new  trials,  mtreiyfiMr  tin  pui^        saML 
pose  of  letting  in  evidence  which  might  and  ought  to  hanre         in^^ 
been  produced  at  the  former  trial*    We  do  not  aay  that  the  «. 

queationa  now  aubmitted  to  the  Court  are  not  material  aud  ^»^*' 
worthy  of  cdnaideratiou;  we  only  say  that  th^  do  not  Auv 
uiah  grounda  for  granting  a  new  trial;  and»  in  order  to  pre* 
vent  a  change  of  possesrion,  and  the  hardship  which  would 
follow  therefrom  to  the  defendant,  we  shall  inipose  certain 
terms  upon  the  lessor  of  the  plaintiff.  This  rule  for  a  new 
trial  will  be  discharged;  the  plaintiff  to  be  at  liberty  to 
sue  out  a  writ  of  Jieri  fadoM  fox  the  costa^  bttt.  to  be  ve- 
strained  from  suing  out  a  writ  of  possesaionuntS  the  first 
day  of  next  Michaelmas  ternsi^  in  order  to.  give  the  defendant 
in  the  mean  time  oppoctuuity  to  bring  aa  ejectmeot;  afid> 
in  that  action^  the  judgment  in  the  preaeul  action  not  to  be 
given  in  evidence. 

Rule  discharged  accordingly. 


The  King  v.  The  Inhabitants  of  Rolvenden. 

On  appeal  to. the  court  of  quarter  sessions  for  the  county  A  pauper 

of  Kent,  against  an  order  of  two  justices,  for  the  removal  ^^^^|.  ^ 

of  Jokn  FUld,  from  the  parish  of  Lynsted  to  the  pariah  of  serve  him  as 

Rolvenden,  both  in  the  said  county;  the  order  was  con*  ^.  a  week  in 

firmed,  subject  to  the  oninioa  of  this  Court  upon  the  fol-  the  summer, 
,  "^  '  "^  and  1«.  6rf.  a 

lowmg  case  :-^  week  in  the 

In  the  month  of  June,  18fiO,,the  pauper  agreed  witb  S^°t'^bJs^'^ 

William  Maaten,  an  innkeeper,  living  in  the  parish,  of  Rol*  weekly  hiring 

venden,  to  serve  him  as  an  ostler.    The  pauper  and  his  ayear^sMrvice 

master  bargained  by  the  week,  at  £«.  per  week  in  the  sum*  "°<1«J  '^  «*>»■ 
1,01  1   •     1        •  r»ii  t  ferred  no  se^ 

mer,  and  ls.Oa.  per  week  m  the  winter.   The  pauper  entered  dement. 

into  the  service  on  the  2M  of  June,  IdflQ.    He  received 

25.  per  week  till  the  following  Michaelmas;  from  Michnet* 

mas  to  Lady-day,  1821,  U.  6d,  per  week;  and  from  Lady-> 

VOL.  u  Y  Y 


The  KiMO 

V, 


CASES  IN  THE  KINGS  BENCH, 

<]ay  to  Michaelmas,  Qs.  per  week.  On  the  eveuing  of  the 
£dd  of  February,  1823,  the  pauper  left  his  master's  service, 
in  consequence  of  a  disagreement  that  took  place  between 
RoLVENDEN.  ^jg  master  and  him  on  the  morning  of  that  day.  The  ques- 
-tion  for  the  opinion,  of  the  Court  is,  whether  by  the  above 
contract  and  the  service  under  it,  the  pauper  gained  a  set- 
tlement in  the  parish  of  Rolvenden. 

D.  Pollock,  in  support  of  the  order  of  sessions*  Unless 
this. case  can  be  distinguished  from  that  of  Rex  v.  War- 
minsier  {a),  it  must  be  admitted  that  there  was  no  yearly 
hiring  here,  and  therefore  that  the  order  of  sessions  was 
wrong;  because  it  was  there  decided,  that  a  hiring  for  an 
indefinite  period,  at  &.  a  week  for  the  winter,  and  ds.  a 
week  for  the  summer,  was  not  a  yearly  hiring,  and  that  a 
year's  service  under  it  would  not  confer  a  settlement.  .  But 
it  is  submitted  that  the  two  cases  are  distinguishable.  In 
Rex  V.  Warminster,  the  pauper  asked  20L  a-year  wages, 
which  the  master  refused  to  gfve,  and  they  afterwards  agreed 
for  weekly  wages ;  so  that  there  was  an  express  proposal 
for  a  yearly  hiring  on  the  one  side,  and  an  express  repudia- 
tion of  it  on  the  other.  But  in  the  present  case  nothing 
occurred  to  rebut  the  presumption  that  the  hiring  was 
intended  to  be  for  a  year;  and  the  agreement  for  a  different 
rate  of  wages  at  different  seasons  of  the  year,  leads  strongly 
to  the  inference  that  both  parties  contemplated  a  continu- 
ance of  the  service  for  a  year.  If  so,  no  time  being  men- 
tioned, the  hiring  was  a  general  one,  a  year's  service  under 
which  converts  it  by  operation  of  law  into  a  yearly  hiring, 
and  confers  a  settlement. 

Law,  contrd,  was  stopped  by  the  Court. 

Batlky,  J. — I  cannot  distinguish  this  case  from  that  of 
Rex  v«  Warminster*  The  argument  last  advanced  to-day 
was  relied  upon  there,  but  was  not  acted  upon  by  the  Court. 

(fl)  9  D.  &  R.  70;  6  B.  &  C.  77;  4  D.&  R.  M.C.  197. 
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There  is  no  weight  in  that  argument*    The  hiring  here  id         1828. 

for  an  indefinite  period,  at  weekly  wages,  which  is  a  weekly     j!!^^^^^ 
.  .  rnt  1    11  •  The  King 

hiring.     The  mere  arrangement  that  the  wages  shall  be  at  v. 

one  rate  in  the  summer,  and  at  another  in  the  winter,  does   ^^v^"®*^* 

not  shew  that  the  parties  contemplated  a  service  to  endure 

through  the  summer  and  the  winter,  and,  therefore,  that 

they  intended  a  hiring  for  a  year;  but  shews,  only,  that 

they  intended  that  if  the  servant,  being  hired  at  weekly 

wages,  should  remain  till  the  summer,  he  should  then  have 

so  much  per  week,  and  if  he  should  remain  till  the  winter, 

he  should  then  have  so  much  per  week.    The  true  meaning 

of  such  an  arrangement  is  merely  this:  that  the  servant's 

wages,  as  a  weekly  servant,  are  to  be  regulated  by  the 

season.     Looking  at  the  terms  of  this  contract  altogether, 

they  seem  to  me,  clearly,  to  constitute  only  a  weekly  hiring, 

no  service  under  which  could  confer  a  settlement.     The 

order  of  sessions,  therefore,  must  be  quashed. 

The  other  Judges  concurring. 

Order  of  Sessions  quashed. 


The  King  v.  The  Inhabitants  of  Kibworth 
Harcourt. 

On  appeal  made  to  the  court  of  quarter  sessions  for  the  settlement  by 

county  of  Leicester,  against  an  order  of  two  justices,  for  the  anting  a  tene- 

removal  of  James  Asker,  Elizabeth  his  wife,  and  their  five  Geo.  4,  c.  57, 

children,  from  the  parish  or  township  of  Kibworth  Beau-  n^gJ^^'JonA 

champ,  to  the  parish  or  township  of  Kibworth  Harcourt,  fide  on/^  as 

both  in  the  said  county;  the  order  was  confirmed,  subject  landlord  and 

to  the  opinion  of  this  Court  upon  the  following  case : —       tenant;  and 
A  -  _        .     -    ^    .         _  ,  .       ,  -the  whole  rent 

After  proof,  prima  jacte,  of  a  settlement  in  the  appel-  need  not  be 

lants'  township,  it  appeared,  that  about  Lady-day,  1825,  P*j^o^^^*J,*i„ 

the  tenement,  it  is  enough  if  it  be  actually  paid. 

Y  Y  2 
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the  pauper  took  of  one  Thomas  Bradshaw  a  house  and 
garden,  situate  in  the  township  of  Kibworth  Beauchamp, 
at  the  rent  of  10/.  for  a  year,  to  commence  at  the  ensuing 
Michaelmas.  The  house  and  garden  were  then  in  the  oc- 
cupation of  one  Cooper,  whose  term  in  them  expired  at 
Michaelmas;  hnt  Bradsfuno  said  he  should  expect  Cooper 
to  stand  as  tenant  till  Michaelmas,  and  should  expect  the 
rent  when  one  Matthe%v  Waterjield,  who  was  tenant  of 
other  premises  to  Bradshaw,  paid  his;  and  it  should  all  be 
put  in  one  receipt.  The  pauper  was  let  into  possession 
immediately  by  Cooper,  and  paid  rent  up  to  Michaelmas  to 
Cooper:  after  which  time  he  continued  to  occupy  the  pre- 
mises, and  paid  rent,  as  after* mentioned,  up  to  Michaelmas, 
1 826.  Early  in  the  pauper's  tenancy,  Matthew  Waterfieid, 
then  being  churchwarden  of  the  township  af  Kibworth 
Beauchamp,  called  upon  the  pauper,  and  represented  to 
him  that  Bradshaw  had  let  the  pauper's  premises,  together 
with  other  premises,  to  him,  Waterfieid;  and  that  the  pau- 
per was  thenceforth  to  pay  the  rent  quarterly  to  him.  At 
the  same  time,  Waterfieid  told  the  pauper  that  he  should 
make  a  reduction  in  his  rent  of  8s.  a  year,  to  which  reduc- 
tion the  pauper  assented,  and  a  rent  of  9/«  1^5.  was  accord- 
ingly paid  by  the  pauper  to  Waterfieid^  in  the  course  of  that 
year,  by  four  quarterly  payments ;  namely,  the  first  two 
payments  to  Matthew  Waterfieid,  and  the  last  two,  after 
the  death  of  Matthew,  to  John  Waterfieid,  his  brother  and 
successor  in  the  premises.  At  the  end  of  the  year,  a  sum 
of  55l,  was  carried  by  John  Waterfieid  to  Bradshaw,  the 
landlord,  which  sum  included  10/.  for  the  pauper's  rent  of 
the  house  and  garden,  for  the  year  just  completed,  and  the 
residue  was  composed  of  rent  for  the  other  premises  occu- 
pied by  Waterfieid*  Bradshaw  returned  5/.  to  Waterfieid, 
and  gave  him  one  receipt  for  the  whole  rent.  It  further 
appeared,  that  John  Waterfieid  was  reimbursed  out  of  the 
parish  funds  the  sum  of  8s.,  paid  by  him  to  the  landlord, 
over  and  above  the  9/.  12s.  The  court  of  quarter  sessions 
found  that  there  was  fraud  in  this  case,  on  the  part  of  the 
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township  of  Kibwortb  Beauchamp^  but  that  neither  the         1828. 
landlord^  nor  the  pauper,  waa  a  party  to  the  fraud.  iibeKiNG 

V, 

Reader  and  Homfrey,  in  support  of  the  order  of  sessions*  hIhcoubt. 
The  sessions  were  right.  The  pauper  did  not  acquire  a 
settlement  by  renting  a  tenement  in  Kibwortb  Beauchamp, 
either  under  the  69  Geo.  3,  c.  57,  which  was  in  force  when 
the  contract  was  made,  or  under  the  6  Geo.  4,  c.  50,  which 
was  in  force  when  the  rent  was  paid.  The  former  act  re- 
quires that  the  rent  of  10/.  for  the  tenement  shall  be  actu- 
ally paid,  for  one  whole  year,  by  the  person  hiring  the  same; 
whereas  here  the  pauper,  who  was  the  person  hiring  the 
tenement,  himself  paid  only 9/*  1^»  the  residue,  85.,  being 
paid  by  WaUjjield,  the  churchwarden.  The  latter  act  does 
iu>t  require  that  the  whole  rent  shall  be  paid  by  the  person 
hiring  the  tenement,  but  it  does  require  that  the  tenement 
shall  be  bondjide  rented  by  such  person,  at  and  for.  the  sum 
oflOLayear.  Now  that  requisition  has  not  been  complied 
with  here,  because  the  sessions  have  found  that  there  was 
fraud  in  the  case;  and  though  they  have  also  found  that 
neither  the  landlord  nor  the  pauper  was  a  party  to  the  fraud, 
still  the  tenement  cannot  be  said  to  have  been  bond  fide 
rented,  because  fraud,  wherever  it  arises,  vitiates  the  whole 
contract. 

Marryat,  Dwarris,  and  Hildyard,  coutrd,  were  stopped 
by  the  Court. 

Bay  LEY,  J. — I  am  of  opinion  that  the  pauper  did  ac- 
quire a  settlement  by  renting  a  tenement  in  the  township 
Q>i  Kibwortb  Beaucbamp,  under  the  6  Geo^^  4,  c.  51.  The 
renting,  upon  which  the  question  in  this  case  depends,  did 
AOt  commence  till  Michaelmas,  1825,  after  that  act  came 
iato  operation;  therefore,  the  former  act  of  59  Geo.  3, 
c.  50,  does  not  appear  to  me  to  bear  upon  the  case.  The 
new  act  does  not  require  that  the  whole  rent  shall  be  paid 
by  the  person  hiring  the  tenement,  but  only  that  it  shall  b^ 
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*'  actually  paid."    Here  the  whole  rent  of  10/.  was  actually 

TheKiNG     P^^^ '  ^^^  though  a  part  of  it  was  paid,  not  by  the  pauper, 
V.  but  by  a  third  person,  still,  the  whole  having  been  paid,  I 

Habcourt.  think  the  requisites  of  the  statute  have  been  satisfied  in  that 
respect.  With  respect  to  the  question  of  fraud,  the  case 
finds  that  neither  the  landlord  nor  the  pauper  was  a  party 
to  the  fraud;  and  though  the  act  requires  that  the  tenement 
shall  be  ''  bon&  fide  rented/'  I  think  that  expression  can 
only  be  construed  to  mean  that  the  renting  shall  be  bona 
fide  as  between  the  landlord  and  tenant.  Here  the  renting 
was  bond  fide  as  between  the  landlord  and  tenant  It 
seems  to  me,  therefore,  that  all  the  requisites  of  the  6  Geo.  4, 
c.  57,  have  been  complied  with  in  this  case,  that  a  settle- 
ment has  been  gained  under  that  act,  and,  consequently, 
that  the  order  of  sessions  must  be  quashed. 

The  other  Judges  concurred. 

Order  of  Sessions  quashed  (a). 

(a)  See  Rex  v.  CarshaUfmy  9  D.&R.  132;  6  B.&  C.  93;  4  D.  &R. 
M.C.  S49. 


Doe  on  the  Demise  of  Hennik^r,  Esq.  t?.  Watt. 

In  an  agree-      xUl£CTM£NT  for  lands  at  M<h>r1inch,  in  the  county  of 
araleMe""^t  Somerset.     At  the  trial  before  Burrough,  J.,  at  the  last 

i»  stipulated      Bridgwater  assizes  (6),  the  following  paper,  stamped  with 
and  condition-       _  ....  .       i         ,   .     .«. 

ed  that  the  les-  ^  lease  Stamp,  was  given  m  evidence  by  the  plamtifi : — 

see  shall  not       «*  Memorandum  of  agreement  made  with  George  Watt  (de- 
Ileld,  that        fendant),  bailiff  of  the  manor  of  Chalcott  otherwise  Catcott, 

'!!!!?or.l'      in  ^^^  county  <>f  Somerset.     The  said  George  Watt,  in  con- 

creaie  a  con*  ^ 

dition ;  upon  a  sideratiou  of  the  rent  and  conditions  hereinafter  mentioned, 
which  the  les-  *^  to  have,  hold,  and  occupy,  as  on  lease,  every  part  and 

sor  niay  main-  parcel  of  all  that  piece  or  tract  of  turbary  land,  commonly 

tani  ejectment, 

"^ress^cfau"  ^^f      ^*^  Counsel  for  the  plaintiff,  WUde,  Serjt.,  and  Moody;  for  the  de- 
jMiMs^c^ause  o    fondant, /crciny. 
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ealkd  '  The  five  huodred  acres/  situate  io  the  said  manor, 
which  may  now  be  in  band  and  disengaged  or  unlets  for  the 
term  of  21  years,  from  Lady-day,  1W5,  at  the  yearly  rent 
of  5$.  an  acre,  payable  quarterly,  and  free  and  clear  of  all 
charges,  rates,  and  outgoings  whatsoever ;  and  is  likewise 
to  have,  at  the  like  rent  of  os.  an  acre,  all  and  every  parcel 
of  the  said  five  hundred  acres  which  may  fall  in  hand  and 
become  unlet  between  this  time  and  the  expiration  of  the 
said  term  of  21  years.  Provided  always,  that  the  entire  or 
total  quantity  of  land  in  the  said  five  hundred  acres,  so 
occupied  .by  the  said  George  Watt,  by  virtue  of  this  agree- 
ment, shall  never  exceed  100  acre^  .in  the  whole>  and  that 
the  term  or  lease  of  all  and  every  parcel  occupied  or  pos- 
sessed under  .this  agreement  shall  cease  or  determine  in  £1 
years  from  Lady*day  aforesaid.  And  it  is  9tipulated  that 
no  house  or  cottage,  stable  or  other  substantial  building, 
nor  any  parcel  on  which  such  building  now  stands  or  may 
hereafter  be  erected,  shall  be  included  in  or  leased,  by 
virtue  of  this  agreement.  And  it  is  further  stipulated  and 
agreed  that  the  said  George  Watt  shall  take  and  occupy,  at 
the  rent  aforesaid,  every  parcel  of  land  in  the  said  five 
hundred  acres,  as  the  same  may  fall  in  hand,  without 
choice,  exception,  or  refusal,  until  the  total  quantity 
amounts  to  100  acres,  as  before  mentioned.  And  also 
that  the  said  George  Watt  shall,  on  possession,  proceed  to 
cultivate  and  improve  every  parcel,  as  the  same  comes  to 
his  occupation,  whether  it  be  late  or  early  in  the  said  term 
of  21  years,  in  like  manner  or  method  as  he  means  towards 
the  parcels  of  which  he  has  immediate  possession.  And 
lastly,  it  is  stipulated  and  conditioned,  that  the  said  George 
Watt  shall  not  assign,  transfer,  underlet,  or  part  with  any 
part  or  parcel  of  the  said  lands  or  premises,  otherwise  than 
to  his  wife,  child  or  children.  Dated  this  24th  October, 
1825. 

(Signed)  Geo.  Watt." 

Some  of  the  land  had  fallen  into  hand,  subsequently  to 
which  the  plain tiflf  proved  an  underletting  by  the  defendant. 
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,1828.  On  the  part  of  the  defendant  it  was  insisted  that  the  cbttsfe 
in  the  memorandum,  prohibithig  an  underlease,  ifid  Mt 
amount  to  a  condition.  The  learned  Judge  being  of  adif^ 
ferent  opinion,  the  defendant  put  in  a  letter  of  the  lessor  of 
the  plaintiff,  in  which  he  says,  ''  How  much  land  have  yoa 
in  hand  ?  let  me  know  what  you  can  let  it  for,  then  I  shaB 
know  what  it  is  worth."  The  defendant's  mother  stated, 
that  she  went  with  her  son  to  the  lessor  of  the  plaintiff, 
who  asked  defendant  what  he  would  take  for  his  land. 
Defendant  mentioned  a  price;  upon  which  the  lessor  of 
the  plaintiff  said,  **  then  let  it,  and  I  shall  know  what  it 
wiir  produce  next  year.*'  The  learned  Judge  thought  that 
the  supposed  waver  did  not  apply  to  the  land  in  question, 
inasmuch  as  defendant;  under  the  agreement  was  not  to 
have  the  whole  turbary,  but  100  acres  out  of  500;  and  he 
directed  a  verdict  for  the  plaintiff,  giving  leave  to  the 
defendant  to  move  to  enter  a  nonsuit.  A  mle  having  been 
obtained  for  a  nonsuit  or  a  new  trial. 

Moody  now  shewed  cause.  By  the  instrument  of  £4 
October,  1825,  a  forfeiture  was  created  without  an  express 
clause  of  re-entry.  The  words  *'  condition,"  or  "  con- 
ditioned," require  no  additional  term.  This  is  clear  from 
Littleton,  sections  328 (a),  329(6),  and  330 (c).  [Holroyd,  J. 

(a)  Item,  there  are  divers  words  B,  solvat  sea  sol vi  facial  prsfato  A. 

(amongst  others)  which,  by  virtue  talem  redditum,  &c.  ;^  or  these, 

of  themselves,  make  estates  npon  *'  Ita  quod  pnedictos  B.  solvat  sea 

condition :    one  is  the  word  tub  solvi  facial  pnefato  A.  talem  red- 

condiiione,  as  if  A.  enfeoff  B.  of  ditum,  &c.''    In  these  cases,  witii- 

certain  land,  habendum  et  tenen-  out  more  saving,  the  feol!ee  has 

diim  eidem  B.  et  hseredibus  suls  but  an  estate  upon  condition;  so 

sub  CDnditione  quod  idem  B.  et  that  if  he  do  not  perform  the  con* 

hxredes  sui  solvant,  seu  solvi  faci-  dition,  the    feoffor  and  his  heirs 

ant  praefato  A.  et  hseredibus  suis  may  enter,  kc. 

nnnuatim  talem  redditum,  &c.    In  (c)  Item,  there  are  other  words 

this  case,  without  any  more  say-  in  a  deed  which  cause  the  tene- 

ing,  the  feoffee  has  an  estate  upon  ments  to  be  conditional.     As  if 

condition.  upon  such  feoffment  a  rent  be  re- 

(6)  Also  if  the  words  were  such,  served   to  the  feoffor,  &c.;    and 

"  Proviso  semper  quod  prxdictus  afterwards  it  is  stated  in  the  deed, 
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The  latter  part  of  section  329  is  materiaL]  So  Sheppard  18^- 
aajs  (a),  *'  Proviso,  ita  quod,  and  sub  conditioner  of  their 
own  nature  make  the  estate  conditional."  If  this  had  been 
a  conveyance  of  a  freehold  interest,  it  would  have  been 
impossible  to  contend  that  the  estate  was  not  conditional. 
It  will,  perhaps*  be  said,  that  the  same  rule  does  not  apply 
to  a  lease  for  years.  But  that  which  would  work  a  for- 
feiture of  a  freehold,  would,  d  fortiori,  destroy  an  estate 
for  years.  This  is  expressly  laid  down  in  Co.  Litt  204,  a  (6). 
Nor  can  it  make  any  difference  whether  the  instrument 
creating  the  estate  for  years  is  under  seal  or  not,  for  a  con- 
dition may  be  by  parol.  Littleton  says,  s.  365,  ''  But  of 
chattels  real,  as  of  a  lease  for  years,  8cc.,  a  man  may  plead 
that  such  leases  or  grants  were  made  upon. condition,  with- 
out shewing  any  writing  of  the  condition."  [Holroyd,  J 
In  old  authors  "  writing*'  means  a  deed.]  Several  instanced 
of  conditions  in  instruments  not  under  seal  are  mentioned 
inViner(c).  So  in  Plowd.  142  (rf)-  [Littledale,  J.  Lit- 
tleton, s.3dl,  is  most  material  as  to  the  necessity  for  a 
clause  of  re-entry.  Holroi/d,  J. .  Where  there  are  words 
of  condition,  and  not  of  limitation,  the  right  of  re-entry 
would  follow  of  course;  but  if  these  are  words  of  limitation 
they  would  not  operate  without  an  express  power  of  re- 
entry. This  is  the  clause  in  Litt.  s.  329*  which  appeared 
to  me  to  be  material.  Littledale,  J.  "  Upon  condition/' 
is  different  from  "  it  is  conditioned"  (e).  If  it  had  been 
'*  upon  condition/'  there  could  have  been  no  doubt.]     "  Ad 

"  quod  si  contingat  redditum  pne-  joares,  in  which  there  is  a  clause, 

dictum  a  retro  fore  in  parte  vel  (and  the  said  lessee  shall  continu- 

in    toto,   quod  tunc  bene  licebit  ally  dwell  upon  the  capital!  mes- 

for  the  feoffor  and   his   heirs  to  suage  of  the  said   manor,    upon 

enter,  &c.'*    This  is  a  deed  upon  paiiie   of  forfeiture  of   the    said 

condition.  terme,)  these  words  amount  to  a 

(a)  Touchstone,  190.  condition.** 

(b)  **  But  for  the  avoiding  of  a  (c)  5  Vin.  Abr.  67,  Condition, 
lease  for  yeares  such  precise  words  O. 

of  condition  are  not  so  strictly  re-  (d)  Argument  of  Catline,  Seijt., 

quired  as  in  cose  of  freehold  and  in  Browning  v.  Beston. 

inheritance.      For  if   a  man  by  (c)  "  To  condition,"  is  defined 

deed  make  a  lease  of  a  manor  for  by  Johnson,  "  to  make  terms,  to 
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ertidiendum"  makes  a  condition  (a).  "  Conditioned"  must 
mean  subject  to  a  condition,  particularly  where  they  refer 
to  a  condition  in  the  beginning.  Any  words  by  which 
the  intention  of  the  parties  appears  are  sufficient,  Butler 
V.  Wegge  (6).  Here  it  is  shewn  to  be,  that  defendant 
should  have  a  lease  subject  to  a  condition.  [Bayley,  J. 
By  "  stipulate"  and  "  agree,"  they  seem  to  mean  the  same 
thing.  Must  not  ''conditioned  and  agreed"  be  under- 
stood to  be  used  in  the  sense  of  "  agreed  ?"  (c)"] 

Jeremy,  contrd.  Every  condition  ought  to  be  created 
by  the  words  of  the  grantor.  Lord  Cromwell's  case  (€7). 
Here  is  only  one  party.  But  supposing  the  words  to  be 
the  words  of  both,  they  are  not  sufficient  to  create  a  con- 
dition. Lord  Coke  (e)  puts  four  clauses,  and  says,  that  - 
**quod  si  contingat^^  requires  further  words  of  re-entry. 
Even  "  sub  conditioned*  is  not  always  sufficient.  A  condi* 
tion  should  be  for  the  bencAt  of  the  party  stipulating.  It 
must  operate  to  destroy  the  whole  estate,  or  it  cannot 
operate  at  all.  Corbet* s  c^se(f),  Cotoper  v,  Andrews  {gy 
Conditions  cannot  take  effect  by  piecemeal  or  pedetentim. 
A  condition  cannot  be  created  but  by  deed.   5  Vin.  Abr.  69. 

stipulate ;"   and  cites  from    Ra^  pulate"  and   "  condition"   would 

leigh^i  History — **  It   was  condi-  have  been  used  in  a  lax  and  impro- 

tioned  between  Saturn  and  Titan,  per  sense,  and  as  equivalent  to  the 

that  Saturn  should  put  to  death  term  **  agree/'    In  this  sense,  inr«' 

all   bis   male  children.'*    "  It  is  deed,  the  %vord  "  stipulate"  is  often 

stipulated  and  conditioned,''  must  used;  though  in  strictness  it  relates 

be  considered  either  as  the  words  to  the  act  of  the  promisee  in  ex- 

of  the  lessor  or  of  both  parties,  acting  and  accepting  the  promise, 

If  we   read,    **  it    is    stipulated  promittenti  asicntire, 
and  conditioned  hy  the  lessor,"  (a)  Plowd.  142,  arg.     And  see 

the  expression  seems  to  be  equi-  Brookham's  case  in  the  Exchequer, 

valent  to  **  the  lessor  stipulates  Littleton's  Ilep.  120,  136. 
and  makes  it  a  term  of  the  con-  (6)  1  Sauud.  65. 

tract,  that,  &c..;"   if  the  words  (c)  Vide  ante,  69T  (e). 

are  taken  as  the  language  of  both  (d)  2  Co.  Rep.  69,  b, 

parties,  then  the  clause  will  read,  (e)  Co.  Litt.  203. 

'<  it  is  stipulated  and  conditioned         (/)  1  Co.  Rep.  86,  b, 
by  the  lessor  and  lessee,  that,  ^c."         (g)  Hob.  43,  arg. 
in  which  case  both  the  words  **  sti« 
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In  Maehet  and  Dnnton's  case  (a),  where  a  lessor  devised  i838. 
lands  to  his  lessee  for  a  further  term,  yielding  such  rents 
and  performing  such  covenants  as  the  lessee  held  under  by 
the  former  lease,  the  Court  said  that  this  could  not  make 
a  condition,  for  a  condition  is  a  thing  odious  in  law,  which 
shall  not  be  created  without  sufficient  words.  If  this  had 
been  a  lease,  it  would  have  been  open  to  the  plaintiff  to 
have  raised  the  point,  but  here  the  defendant  is  to  take  on 
lease.  [Boy/ey,  J.  It  is  not  "to  have  a  lease  of/'  but 
"  to  take  on  lease."]  Supposing  a  condition  to  have  been 
broken,  the  lessor  of  the  plaintiff  has  waved  the  breach. 
[Bay ley,  J.  It  is  rather  a  licence  than  a  waver.] 

Cur.  adv.  vult. 

Bayley,  J.,  now  delivered  the  judgment  of  the  Court. 
This  was  an  ejectment  brought  upon  the  ground  of  a 
breach  of  a  condition.  Two  questions  arose;  first,  whe- 
ther the  agreement  between  the  parties  contained  a  con- 
dition or  not,  or  whether  there  was  any  condition;  and, 
secondly,  whether  the  piaintifF  had  not  destroyed  all  right 
in  himself  to  insist  upon  and  to  say  that  there  had  been  a 
breach  of  the  condition,  because  nothing  had  been  done 
except  under  his  sanction  and  with  his  concurrence.  Upon 
the  argument,  the  Court  felt  very  strongly  that  the  latter 
question  ought  to  have  been  presented  to  the  consider- 
ation of  the  jury;  and  therefore,  if  there  was  a  condition 
in  the  case,  there  ought  to  be  a  new  trial;  but  if  the  agree- 
ment did  not  raise  a  condition,  then,  liberty  having  been 
reserved  at  the  time  of  the  trial  to  enter  a  nonsuit,  a  non- 
suit ought  to  be  entered  (6).  The  question,  therefore,  is^ 
whether  there  was  a  condition  or  not.  The  parties  stood 
in  the  relation  of  landlord  and  tenant;  and  there  was  a 
memorandum  of  agreement  made  between  George  Watt, 
the  defendant,  and  the  lessor  of  the  plaintiff,  by  which  the 
defendant,  in  consideration  of  the  rent  and  conditions 
(fl)  2  Leon.  33.  (ft)  Vide  ante,  246. 
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1828.  thereinafter  meotioned,  was  to  have  part  and  parcel  of  the 
tr^ct  of  turbary  land,  called  *'  the  five  hundred  acre9."  He 
was  to  take  it,  as  it  came  in  hand  and  disengaged,  for  the 
term  of  21  years  from  Lady-day,  1825,  at  the  yearly  rent 
of  five  shillings  per  acre,  payable  quarteriy,  clear  of  nil 
charges  and  outgoings  wliatsoever,  and  to  pay  the  like  rent 
of  five  shillings  for  all  and  every  parcel  of  ''  the  five  fajuHH 
djred  acres"  which  might  fall  into  hand  or  come  into.  po&* 
session  before  the  expiration  of  die  said  term  of  21  yeiirs, 
with  a  proviso,  that  what  he  should  have,  should  never 
exceed  one  hundred  acres  in  the  whole.  Then  there  was 
a  stipulation  that  no  house  or  cottage,  stable  or  other 
building,  should  be  erected  on  any  part  of  the  said  pre- 
mises. It  was  further  stipulated  and  agreed,  that  Watt 
should  take  and  occupy,  at  the  rent  aforesaid,  every  parcel 
of  the  land  in  the  said  five  hundred  acres,  as  they  might 
fall  into  hand,  without  choice  or  refusal,  until  the  total 
amounted  to  100  acres  aforesaid;  and  al^o  that  Watt 
should  proceed  to  cultivate,  and  so  forth.  Then  you  come 
to  the  clause  on  which  the  question  arises,  whether  it  ere* 
ated  a  condition  or  not.  And  lastly>  it  is  stipulated  and 
conditioned,  that  the  said  George  Watt  shall  not  assigHt 
transfer^  or  underlet,  or  part  with  any  part. or  parcel  of  the 
lands  or  premises,  otherwise  than  to  his  wife,  child  or 
children.  This  was  a  document  not  under  seal,  and  it 
was  insisted  on  the  part  of  the  defendant  that  it  was  not 
an  instrument  calculated  to  raise  a  condition.  The  circum- 
stance of  its  not  being  under  seal  is  clearly  immaterial; 
because,  when  a  party  is  the  owner  of  a  properly,  and 
parts  with  that  property  by  any  instrument  whatever,  he 
may  impose  such  terms  and  conditions  as  he  thinks  prpper; 
and  he  may  in  any  instrument  introduce  a  condition,  pro- 
vided that  proper  and  apt  words  for  that  purpose  are  used. 
The  common  words  of  a  condition  are,  "  provided  always/' 
'*  iia  quod^'*  *'  on  condition,"  and  so  on;  but  there  is  np 
particular  form  of  words  calculated  to  raise  a  condition  (a), 
(a)  Ante,  698. 
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In  this  cftBt  it  was  said  at  the  commencement  of  it^  that 
it  was  in  consideration  of  the  covenants  and  conditions ;  and 
then  there  was,  perhaps,  a  looseness  of  expression  as  to  the 
terms  from  time  to  time  used.  In  one  part  it  was  ''  stipu* 
lated/'  in  another  part  *'  stipulated  and  agreed ;"  and  in 
the  part  in  question  it  was  "  stipulated  and  conditioned/' 
There  is  no  doubt  but  that  in  the  part  in  question  the  words 
are  the  words  of  the  landlord.  A  stipulation  to  restrain  the 
party  from  assigning,  transferring,  and  underletting,  would 
naturally  be  a  stipulation  on  the  part  of  the  lessor.  The 
lessee  would  never  stipulate  for  the  purpose  of  imposing  a 
restriction  on  himself.  Therefore  the  stipulation  there 
must  be  considered  as  a  stipulation  in  the  words  of  the 
landlord.  Where  you  use  the  words  "  condition,"  is  not 
the  word  *'  condition''  fairly  and  properly  a  word  of  con- 
dition f  Is  not  the  common  and  ordinary  meaning  of  the 
word  condition,  "  upon  the  condition  following  ?''  When 
you  have  a  bond  with  a  condition,  how  do  you  construe  and 
describe  that  in  pleading  f  You  invariably  say,  which  said 
bond  was  conditioned  so  and  so ;  if  that  wo^ld  be  the 
meaning  of  the  word  ^*  condition"  in  pleading,  it  is  for  yon 
to  consider  it  as  being  the  meaning  of  it  when  you  have  the 
words  **  stipulated  and  conditioned."  It  was  said  the 
words, ''  stipulated  and  conditioned,"  the  two  words  being 
used  together  they  meant  one  and  the  same  thing,  and  that 
they  sounded  rather  in  covenant,  than  in  covenant  and 
condition.  There  are  several  authorities  which  lay  down 
the  position,  that  if  you  use  words  of  covenant  and  words 
of  condition  also,  both  shall  operate,  that  you  may  main* 
tain  an  action  of  covenant  on  the  words  of  the  covenant^ 
and  you  may  bring  an  action  upon  a  condition  on  the  words 
of  a  condition.  Therefore,  if  the  word  '*  stipulated"  im- 
plies and  raises  a  covenant,  the  word  "  condition"  would 
also  raise  a  condition.  There  are  two  or  three  cases  which 
1  can  refer  to  on  that  point,  and  I  take  it  to  be  quite  clear. 
In  Cro.  Elizabeth,  242,  (a),  the  lease  said,  *'  provided 
(«)  Simpson  v.  TittereU. 
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1828.        always,  and  it  is  further  covenanted,  that  the  lessee  shall 
not  assign  except  to  the  lessor."    The  lessee  assigned,  and 
on  a  question  in  an  ejectmenti  if  this  were  condition  or 
covenant,  all  the  justices  held  it  to  be  a  condition :  for  it  is 
a  rule  when  there  is  a  proviso,  that  the  lessee  shall  do  or 
not  do  a  given  thing,  and  there  is  no  penalty,  it  is  a  con* 
dition,  otherwise  it  is  void.     Another  case  is  Lord  Pern" 
broke  and  Sir  Henry  Berkley  (a)^    That,  was  the  case  of 
a  grant  of  a  walk  in  a  forest,  and  it  was  provided  in  the 
grant,  that  the  party  should  not  fell  any  wood.     There  the 
question   was,  whether  this  was  a  condition  or  a  cove- 
nant, Gawdy  and  Clench  thought  it  was  a  covenant  only, 
but  Popham  and   Fenner   thought  it  was    a   condition. 
Those  Judges  held  it  to  be  a  condition,  and  they  would  not 
suiSer  it  to  be  argued  because  it  had  been  disputed  among 
them  before  judgment,  and  judgment  was  given  by  their 
advice  that  it  was  a  condition.    In  Cro.  Elizabeth  486  (6), 
it  was  agreed  that  A .  should  let  to  B,  for  five  years  to 
Michaelmas  next ;  provided  always  that  B,  should  pay  the 
annuity  (during  the  term)  of  120/.  a-year  at  Michaelmas 
and  Lady-Day.     A.  brought  debt  for  the  arrears  of  the 
120/.,  and  whether  this  proviso  was  a  good  reservation  or 
a  condition  only,  was  the  question,  there  being  no  words  of 
agreement  to  pay,  nor  any  express  words  of  reservation. 
But  the  Judges  held  that  it  was  a  good  reservation,  and 
Popham  said  it  was  a  reservation,  and  a  condition  also,  as 
in  Sir  Henry  Berkletf^s  case,  where  the  words  made  it  a 
condition   and    covenant  also.      In   Coke  Littleton,  203, 
a  man  by  indenture  let  land,  **  provided  always,  and  it  was 
further  covenanted  and  agreed  that  the  lessee  should  not 
alien."    It  was  adjudged  this  was  a  condition^  but  also  a 
proviso  in  a  covenant  by  force  of  the  other  words.     We 
are  therefore  of  opinibn  in  this  case,  that  this  is  a  con- 
dition.     Then    upon  the  question  whether  or    not  the 
plaintiff  was  in  a  condition  to  insist  on  the  breach  of  this 
condition,  there  was  the  evidence  of  the  defendant's  mo- 
(fl)  Cro.  El.  384.  (6)  Harrington  v.  Wite. 
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tker  (a).  It  was  said  on  behalf  of  the  lessor  of  the  i828. 
pfaantiff,  that  the  learned  Judge  was  of  opinion,  at  the 
time  of  the  trial,  it  did  not  refer  to  the  land  in  questioi^ 
and  therefore  he  did  not  think  he  should  do  right  if  he 
left  it  to  the  jury;  but  on  looking  to  the  whole  of  the 
report,  we  cannot  see  to  what  other  land  it  could  refer. 
He  asks  what  he  will  take  for  bis  land,  and  he  had  no 
other  land  except  that  which  was  the  subject  of  this 
contract ;  and  when  he  mentioned  the  price,  be  said  ^'  No, 
let  it;  because  if  I  see  for  what  you  let  it,  as  you  are  only 
to  give  me  fiv^e  shillings  an  acre,  I  shall  be  able,  by  esti- 
mating the  difference  of  that  between  the  price  you  let  it 
and  the  five  shillings,  to  ascertain  if  what  I  can  give  you 
is  a  fair  and  reasonable  compensation  for  the  benefit  you 
have  in  the  estate,"  We  are  of  opinion  in  this  case,  there- 
fore, tliat  there  ought  to  be  a  new  trial. 

Rule  absolute. 

(a)  Jnte,  696. 


Cornish  and  another  v.  Sea  is  ell. 

Assumpsit  for  use  and  occupation.      Plea,  non  as-  Pending  a  de- 

.,.,,,  •         i»        1  i»  raise  by  deed 

sunipsit.     At  the  trial  at  the  last  assizes  for  the  county  of  f^^^^  ^,  (^  j^ 

Devon  (6),  before  Littkdak,  J.,  the  facts  of  the  case  ap-  asecjuestra- 

tion  issues  out 
peared  to  be  these  :  of  Chancery 

On  the  25th  of  June,  1816,  Allen  Searell,  the  father  of  against  il.— 

B.  signs  an 

(6)  Counsel  for  the  plaintiff,  Mereaxiker,  Serit^y  taid  Bayly ;  for  the  unstamped 

defendant,  WUde,  Seijt.,  and  Manning.  P*|^/'  P^^^. 

he  attorns  and  becomes  tenant  to  the  sec|ue9trators,  to  hold  on  such  terms  as  may  be 
afterwards  agreed  on  -.—-Held,  first,  that  the  sequestrators  could  not  maintain  use  and 
occupation  against  fi.,  because  an  attornment  infers  a  continuapce  of  a  subsisting 
tenancy,  which  here  was  by  deed :  secondly,  that  the  sequestrators  had  no  estate  to 
which  an  attornment  would  apply :  thirdly,  that  the  instrument,  if  it  had  any  opera- 
tion, would  operate  as  a  new  demise,  and  could  not  be  read  without  a  stamp.  A 
tenant  who  attorns  to  a  party  from  whom  he  did  not  receive  the  possession,  is  not 
estopped  from  shewing  want  of  title  in  such  party. 
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tj^^..4^fend^at,  .(lemwd  tb^ .  prepuses.  ii^  .qu^tiou  tQ.tbe 
defeikdaDt,  habendum  from  the  25th  of  March  theo  .last^ 
for  Jthe.  lerm  of  2a  years,  if  ibe..e4tate  an^  iot^cestiof  .the 
il^d  Allen  Searell  thereia  should  so.bqgxQntipti^  At  .th^ 
j^t,  of  sot,  payable  yearly.  Oa  tl^  8^  pf  Marcfa^lSS^ 
^joiord^i:  was  made  by  the  Court  of  Chaocery»  ixL  a  cauM 
jp'Wbioh  Marshall,  Drake,  an(d  ^rotoitr^  .liyere -plaiutjflE^ 
aad  il/Zen  Searell  was  defendant,  directing  JL/^  'S^r^^/»f9 
p^  pver  to  Beniall,  the  receiver  appointed  ia  tth^  cau^e^ 
f^ertain  sjuipi^  of  money.  ,Upon  this  order  a  writ  o(  exe^ur 
tioo  issued,  tested  on.  the  19th  of  March,  1825.4.  Thi^ 
writ  havij)g  been  disregarded,  a  sequest6atioQ.issi)ed^ta|i4 
the,  sequisstratprs  .haying  applied  to  the  preaepi^defend^^t, 
asihe  party  in  possession,  he  signed  tjie  foUowin|g[  inatriiment; 
"  31st  January,  1826.  I  do  hereby  attorn  and  beqoo^f^ 
the  tenant  of  a  certain  estate  and  premises  called  Goulds, 
afid  also  of  certain  closes  of  land  and  orchard  and  premises, 
called  Cleave  and  Westaway,  situate  ip  Staverton,  in  thQ 
^(^nly  of  Devon,  to  James  Cornish  and  Frederick  Ang^l, 
twp  of  the  sequestrators  named  in  a  certain  writ  of  seq^ues- 
tration  issued  in  a  certain  cause  now  pending  in  the  Court 
of  Chancery,  between  Richard  Marshall,  George  Drake^ 
and  Alan  Browne,  plaintiffs,  and  Allen  Searell,  defendant; 
and  to  hold,  the  same  for  such  time,  at  such  rent,  and  oa. 
such  conditions  as  may  subsequently  be  agreed  on  between 
me  and  the  sequestrators  aforesaid. 

Witness,  (Signed)    John  SearelL 

(Sighed)     Alien  Searell,  jun." 


The  annual  value  of  the  premises  was  estimated  hy  sur^' 
veyors  at  75/.  or  80/.  Upon  this  evidence  it  was  objected 
that  the  instrument  of  the  31st  of  January,  1826,  did  not 
recognise  or  create  any  relation  of  landlord  and  tenant 
between  the  plaintiffs  and  defendant ;  that  if  that  relation 
was  cifeated,  it  would  constitute  all  the  sequestrators  Joint 
landlords,  who  should  therefore  all  have  joined  in  suing  as 
co-plaintiffs;  that  supposing  this  to  be  evidence  ,qf  ^ the 
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creation  oF  a  tenancy,  it  wonld  reqciire  a  stamp ;  that  sap-  I82d. 
posing  it  to  operate  as  an  attornment,  it  was  an  attorn- 
ment to  a  subsisting  tenancy  by  deed.  The  learned  Jndge 
was  of  opinion  that  there  was  considerable  weight  in  these  ScaafitL. 
objections,  but  thought  that  the  case  had'  better  go  to  the 
]^U»  P^^g  ^^  defendant  leave  to  move  to  enter  a  nonsuit 
ih  case  the  verdict  should  be  against  him.  His  lordship 
iltso  pointed  out  another  difficulty,  namely,  that  no  appli- 
cation had  been  made  to  the  defendant  to  agree  upon  the 
terms  of  the  ftiture  holding,  agreeably  to  the  stipulation  in 
the  instrument  of  attornment.  The  jury  found  a  verdict 
for  the  plaintiffs,  damages  30/.,  as  for  one  year's  rent 

In  last  Michaelmas  term,  Wiide,  Serjt.,  moved  accord- 
ing to  the  leave  reserved,  and  obtained  a  rule  nisi  for 
entering  a  nonsuit:  against  which, 

Mertwether,  Seijt.,  and  Bayly,  noYf  shewed  cause.  It 
lay  upon  the  plaintiffs  to  shew  that  the  defendant  was 
actually  in  possession,  that  be  vras  their  tenant,  and  the 
value  of  the  premises  during  the  defendant's  occupation. 
The  possession  was  not  disputed,  and  there  is  no  question 
depending  upon  the  value.  The  tenancy  is  proved  by  the 
defendant's  admission  in  the  attornment  that  he  held  under 
the  plaintiffs.  The  attornment  was  produced  only  for  the 
purpose  of  establishing  an  acknowledgment  of  tenancy. 
It  was  not  of  itself  an  agreement  to  hold,  or  if  it  was  an 
agreement,  that  agreement  was  collateral  to  the  purpose 
for  which  the  plaintiff  sought  to  use  the  instrument. 
IBayky,  J.— Do  not  you  use  it  to  prove  a  surrender  of 
the  lease,  and  is  it  not  evidence  of  an  agreement  to  hold 
on  terms  hereafter  to  be  fixed  ?]  It  was  an  absolute  ac- 
knowledgment of  a  tenancy,  and  it  lay  upon  the  defendant 
to  apply  to  the  plaintiffs  to  define  the  terms.  An  un- 
stamped instrument  is  admissible  in  evidence  for  collateral 
purposes.  Grey  v.  Smith  (a).  Rex  v.  Pendleton  (i),  Weldon 

(a)  1  Campb.  S88.  (h)  15  East,  449. 
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y.  Mattketcs(if),  Wctkmt  v.  Hewkii  (&).  So  in  Divnl  v« 
Browne  ic),  where  a  proposal  was  made  in  writing  to  l«l 
had,  which  proposal  was  afterwards  accepted  by  parol,  i4 
was  held  that  the  proposal  was  receivable  in  evideoce  witb- 
out  a  stamp ;  so  bere^  the  attornment  was  merely  a  pror 
posal  to  become  tenant.  It  was  evidence  to  prove  tbat.tb« 
defendant  became  tenant,  and  without  a  lease.  It  was^noA 
used  to  shew  an  agreement^  or  aa  a  memorandum  of.«ft 
agreement.  [Bayiey,  J. — ^Tbere  is  a  material  diata^ctiot 
between  the  effect  of  an  attorameat  and  of  i^ceiving  poisn 
session.  It  was  beld  m  Rogers  t.  Piicier{d^,  thai  m  the 
former  case  you  may  dispute .  your  landlord's  title,  though. 
in  the  latter  you  cannot.  Holroyd,  J«-^Thi8  ia  not  so 
much  an  attornment  aa  a  stipulation  for  a  new  tenancy;, 
an  attornment  proceeds  upon  an  old  tenancy.}  In  QMlderB 
V.  Boulnois  (e),  the  Court  held  that  an  I  O  U  requires  no 
stamp.  IHolrotfd,  J. — ^A  receipt  stamp  is  only  necessary 
where  a  discharge  is  given  for  a  subsisting  debt  (/)J]  If 
the  parties  came  to  no  agreement  as  to  the  terms  of  the.* 
holding,  the  defendant  ought  not  to  occupy  the  plaintiff '» 
land  without  payment* 


Mannmg,  contrJi,  referred  to  Gravenorv.  WoodluwHig^, 
in  which  the  distinction  laid  down  in  Rogers  v..  Piishfr  had 
been  recognised  and  acted  upon.  (Here  he  was  stopped 
by  the  Court.) 

Baylet,  J. — In  every  view  of  this  case  the  plaintiffs  are 
not  entided  to  recover.  The  defendant  held  under  a  leose 
granted  by  bis  father,  against  whom  a  sequestration  after^ 


(a)  2  Cfaitt.  Eep.  399. 

(6)  1  Bit).  &  Bingh.  1;  B.C.  3 
J.  B.  Moore,  Hit.  And  see  Sutton 
V.  Taomery  arUe^  195;  Midieit  v. 
Butchinsm,  (tnte,  52?,  7  B.  &  C. 
639;  Langdan  v.  Wilson,  ante,  W, 
7  B.  &  C.  640,  n. 

(c)  5  D.&R.  582. 


(d)  6   Taunt.    203,    1    Marsh. 
541,  S.C. 

(e)  1  Dowl.  8k  Ryl.  Tf.P.C.  8. 
(/)  Tamkms  v.  jhkb^  6  &  ^ 

C.  541. 

(g)  1  Bingh.  38,  7  J.  B.  Moore, 
289,  S.C.     ' 
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vTarda  itsiMd.     The  ddfendaut  cotitiftaed  to  boM  tiitder        laes. 
that  \ea$^,  unless  it  be  sbewD  to  have  beetrsurrenderedi  or      ^!^^'^^^ 
otherwise  put  an  end  to.     The  document  produced  in  etif  v. 

dence  does  not  refer  to  a  by-*gone  bargain.  "  I  do  hereby  SE*RBi.t. 
attorn/'  must  be  understood  to  mean,  I  will  be  considered 
as  now  becoming  tenant.  The  latter  part  of  the  agree*^ 
ment  points  to  the  terms  of  the  new  holding.  It  is  said 
that  this  shews  that  the  lease  was  no  longer  subsistingv 
The  wtmost  that  can  be  inferred' is,  that  the  defendant 
meant,  that  if  he  could  have  obtained  better  terms,  be 
would  have  surrendered  tiie  subsisting  lease ;  it  does  not 
impljthat  the  lease  had  been  put  an  end  to.  If  this  be  an 
agreement,  it  requires  a  stamp.  An  attornment  only  puts 
the  party  in  the  same  situation  as  the  original  landlord,  and 
gives  him  no  better  right.  If  the  landlord  is  entitled  to 
possession,  the  party  to  whom  the  attornment  is  made  is 
entitled  to  possession.  By  the  manner  in  which  these 
persons  are  described,  you  rtfise  the  strongest  possible 
inference  that  they  are  not  parties  entitled  to  receive  rent. 
If  they  had  actual  possession,  they  might  have  been  enti« 
tied  to  receive  rent  from  a  party  to  whom  they  gave  pos- 
session. Rogers  v.  Pitcher^  and  Gravenor  v.  Woodhouse, 
clearly  shew  the  distinction  between  coming  in  under  a  party 
and  attorning ;  attorning  does  not  prevent  your  disputing 
the.title.  The  want  of  a  stamp  is  a  suiEcient  ground  for 
making  this  rule  absolute.  Besides  which,  the  lease  had 
never  been  put  an  end  to. 

HoLROYO,  Jw — ^This  action  cannot  be  supported.  This 
is  not,  technically  speaking,  an  attornment.  Sequestrators 
from  the  Court  of  Chancery  take  no  estate.  They  receive 
money,  to  be  applied  as  the  Court  shall  direct.  It  is  not 
a- surrender,  because  sequestrators  are  not  entitled  to  take 
a  surrender.  The  lessee  would,  notwithstanding^  remain 
bound  to  hold  under  the  original  landlord.  The  agfee^ 
ment  also  appears  to  be  void  for  want  of  a  consideration.. 

z  z  2 
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.  1896.        In  Fr&nien.  v.  Small  <tf )»  it  WM  *  heM  #iat  ^  kftse^  inttd<f'% 

"^^      tlie  laffdlord'9  attortier,  in  his  own-niinie,  nt^  tbW;' 
•  Cornish 

SEARELt.         LiTTLEPALE,  J. — I  was  disposed  at  the  tfial  talluB^ 

that  this  instrument  required  a  stamp,  and  upon  fiirtl^fr 

consideration  I  am  satisfied  that  it  ought  to  have  hee« 

stamped.     It  is  not  properly  an  attornme^tj^  but  .s^.aew 

agreement^  upon  terms  to  be  afterwards  fix^^  bi(t  it  ^^ 

evidence  of  a  contract*     Besides  which^,th^  leai^^)WOi^d 

prevent  the  plaintiffs    recovering  in  this  fonn  p/^;^<|tioQf 

This  is  not  like  the  case  of  a  tenant  disputing  his  UniJlpr^'i 

title.     The  plaintiff  does  not  attorn  to  them  aa  simple 

individuals.     A  surrender  cannot  be  made  to  sequ^traJljOrs; 

it  must  be  to  the  lessor,  or  to  a  party  LegaUy  ent^M^^  U^^pJ 

him.     And  though  the  plaintiffs  may  br^ng  a  new ^ acpoo 

upon  procuring  the  instrument  to  be  stamped^  }\i^\  will 

not  get  rid  of  the  objections. 

Rule  absolute  to  efiter  af  iionsitil 

(a)  1  Stra.  705;  2  Lord  Rnym.  1418;  and  $ee  Berkeley  v,  Htrnhf^ 
8D.&R.  10^;  5  B.&C.  356. 


j^j  ^^.  Patnr  V^  W1L8OII  (i). 

«i4.having,at' Assumpsit.  The  declaration  stated  that  Tiiia  ha4 
consented  to     given  a  cognovit  to  the  plaintiff  for  a  debt  of  103/,^  and 

stay  proceed-  ^hat  Vaux,  having  made  default  in  payment  at  the  stipulated 
inf^s  ngainst  °  "^  "^  "^     . 

B.,  I,  C,  do     day  of  payment,  plaintiff  was  about  to  take  proeeeduigs 

slderation*^^"    thereoii  against  Vaux;  and  that  thereupon,  in  consideration 

ihepeof,  pro-  that  the  plaintiff,  at  the  request  of  the  defendant  (c),  would 
inise  to  pay 

coant"on^the        ^^^  ^^  *"^  ^^^  foMowing  case  were  argued  in  Michaelmas  teitn. 
first  day  of  (0  "^^  consideration  being  executoi;)^  (be  rotpiMaeenatolieiiiMia* 

April  next,         terial. 
and  the  further 

sum  of  63/.  within  fbor  months  next  ensuing  the  first  day  of  April.**  A  declaration  on 
this  agreement,  stating  that  in  consideration  that  A.,  at  thexeqant  of  C,  would  con- 
sent to  suspend  proceedings  against  B.,  C.  promised  to  pay  to  A,  30^,  te.,'and  that'i. 
did  suspend  proceedings  against  B.,  discloses  n  sufficiont  consideration,  arers  a  soT- 
ficient  performance,  and  is  supported  by  the  tenns  of  the  agreement. 
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catuaU  Jo  impend  ]»roceediog8  againat  Yuux,  diefeiidaitt        tsas. 
undertook  t^  9%y  t||©  planliff.  iOL  on  aocoiiiU  of  (bet  dcJbrt, ,    '^"^'^^^ 
on  the  1st  day  of  April  then  next,  and  the  further  sum  of  v. 

is/.*withhi  Your' months  next  ensuing  the  said  1st  day  of  Wilson*. 
!Aprit;  and  that  the  plaintiff  relying,  &c.  did  suspend  all 
Ydrther  proceedings  against  Vaux  on  the  cognovit,  whereof 
defendant  had  notice.'  Plea,  non  assumpsit.  At  the  trial, 
"beforieXAird  Tenterden,C.  J.,  at  the  sittings  at  Westminster 
after' Hilary  term,  1827  (a),  the  following  paper,  signed 
By  cfefetfdant,'was  given  in  evidence: — '^  Mr.  R.  Payne,' 
liaivibg  at  niy  instatice  and  request  consented  to  suspend 
pfdceeditags  against'  the  above-named  defendant  on  the 
cognovft  'signed  l>y  him  in  this  cause,  and  given  for  pay- 
meiit  bf'ihe'debt  this  day,  I  do  hereby,  in  consideration 
AeteOf,''perdonally  undertake  and  promise  to  pay  to  the 
plalntitf  the  sum  of  50/.  on  account  of  the  said  debt,  on  the 
1st  day  of  April  now  next,  and  the  further  sum  of  53/. 
within  four  montba  next  ensuing  the  1st  day  of  April.'' 
Upon  this  evidence  it  was  contended  that  the  plaintiff 
dught  to  be  nonsuited  on  the  ground  that  be  had  proved 
9n  executed  consideration,  whereas  the  consideration  stated 
in  the  declaration  was  exeaUOdpy*  The  learned  Judge  over- 
ruled the  objection,  but  gave  defendant  leave  to  move  to 
enter  a  nonsuit.  In  die  followtiig  term  Campbell  obtained 
a  rule  to  enter  a  nonsuit  on  the  point  reserved,,  ^nd  al^ 
for  arresting  the  judgment  upon  the  insufficiency  of  the 
(Consideration  and  the  allegation  of  its  performance. 

' '  Scarletij  A,  C,  and  fVighlmdn  now  shewed  cause.  The 
declaration  discloses  a  sufficient  consideration ;  Boehm  v, 
Cdnipbetl  (b),  Pace  v.  Marsh  (c).  The  request  to  suspend, 
stat^in  the  dedaration,  is  recited  in  tbe  agneemeat,  and 
ia<tbettfore.  evidenced  by  k. 

(a)  Counsel  for  the   ploiatiff,         j(6)3  J,B.Moore,.15;  8Tauoi.. 
Sg0ri4ti  and   Wigkit/wn;   for  tbe      670. 
dttftadaM^:  CmitphdL  (c)  8  J.  B.  Moore,  51^  1  Blngh. 

*■'  '-••  21(5.       _:'  -    '  .  ,  '•'','■' 
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GampMl,  contrsk.  Tlj^e  disMi^ctiGA  hetw«fiO  ex€«eutprjF 
aud  executed  considerations  is  in  fact  a  distinction  between 
conditional  and  a]l>solute  promises.  Here  the  declaration 
slated  the  consideration  to  be  thfU  plaintiff  would  consent^ 
and  the  proof  was  that  be  had  already  consented.  Then 
there  are  two  objections  in  arrest  of  judgment ;  first,  no 
sttfljciciat  consideratipn  is  stated  in  the  declaration.  The 
consideration  alleged  is,  that  plaintiff  *'  would  conn^t  to 
suspend.**  This  consideration  might  be  performed  by  for* 
bearing  for  an  instant;  byt  such  a  forbearance  would  be 
elearly  insufficient  af  a  copseut;  isecoudly,  supposing  die 
consent  to  be  good,  the  declaration  does  not  shew  a  per- 
formance. The  allegation  is,  that  the  plaintiff  "  did  suspend," 
(ti^  not  alleged  that  be  consented  to  suspend-  [^UuledalefS, 
Actual  suspension  is  greater  than  an  agreement  to  suspend«J 


.  I^ofd  Tenterden,  C.  J. — 1  think  the  paper  was  evidence 
of  the  contract  stated  in  the  declaration.  In  arrest  of  judg- 
ment it  is  said  that  no  sufficient  consideration  is  sjiewp  (a), 

the  case  of  JFain  v.  Warliers  was 


(a)  It  is  not  necessary  that  an 
executory  consideration  should  be 
binding  on  the  promisee;  provided 
the  liability  of  the  promisor  be 
made  to  depend  upon  the  perform- 
ance gf  the  consideration,  that 
perfonaapce  may  be  optional  on 
the  part  of  the  promisee.  Thus 
in  Gardam,  ex  partCy  15  Ves.  286, 
a  guarantee  was  held  to  be  bind- 
ing in  the  following  form: — "  We 
agree  and  engage  to  guarantee  for 
what  twist  TTiomas  Tapp  may  pur- 
chase from  you  from  the  98th  ult. 
{0  the  t9t  JiMlnary,  1808,''  signed 
"  Hargreave  Goodwin.^  It  is  true 
that  in  the  report  of  that  case  this 
broad  ground  of  distinction  be- 
tween ex  parte  Gardom  and  Wain 
V.  Workers,  (5  East,  10,)  does  not 
appear  to  have  been  adverted  to ; 
and  on  the  contrary  Lord  ElUon  is 
represented  to  have  said,  "Until 


cited  some  tinie  ago,  I  had  always 
taken  the  law  to  be  clear,  that  if 
a  man  agreed  in  writing  to  pay 
the  debt  of  another,  it  was  not 
necessary  that  the  consideration 
should  appear  upon  the  fiice  of 
the  writing.  That  case  has  deter- 
mined two  points ;  first,  that  a 
Donsidenition  is  necessary;  se- 
condly, that  it  must  appear  upon 
the  writing.  It  is  excessively  dif> 
ficult  to  distinguish  this  fVom  that 
case ;  as  for  this  engagement  to  bo 
answerable  for  any  twist  wfaich 
the  petitioners  should  supply  to 
another  person,  there  is  no  consi- 
deration unless,  as  it  may  be 
proved  by  parol  evidence,  that 
they  did  agree  to  furnish  twist." 
But  in  Stupp  (or  Stad()  v.  Xrtf, 
3  Campb.  2-i%  **  I  guarantee  the 
payment  of  any  goods  which  J.  S. 
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delivers  to  /.  N^**  was  held  bj 
Lord  EUenbarough  to  contain  a 
sufficient  consideration,  though  no 
«rais  actina  would  lie  for  the  ooo- 
ddiverjF  of  the  good9 ;  his  lordship 
bei(ig  of  opinion  that  when  the 
delivery  took  place  the  considero' 
fhn  etttBthed;  and  the  Court  of 
K.  B.  weM  aatiftfied  that  the  direc- 
uoa  was  right,  9  Xast,  349.  S.  P. 
admitted,  Warrington  v.  Furber, 
6  "Esp,  N.  P.  C.  89.  In  all  these 
three  cases  this  conditional  or 
springMig  consideration  appeared 
Opon  the  instrunaent  itself;  the 
decision  is  them  all  seems  there- 
fore to  be  perfectly  reconcilable 
to  Wainy.  WarlterSf(con^rmedhy 
Savnden  v.  WakeJUld,  4  B.  &  A. 
695,)  which  merely  decided  that 
the  consideration  of  the  promise, 
as  well  as  the  promise  itself, 
formed  part  of  the  agreement 
mentioned  io  the  fourth  section  of 
the  statute  of  frauds,  and  must  be 
stated  in  the  written  instrument. 
The  necessity  for  a  consideration 
to  support  any  promise  not  under 
seal  had  been  previously  esta- 
blished in  Bonn  v.  Hughes,  7  T.  R. 
350, n.,4  Bro. P.C.  27.  In  Minet, 
ejparte^  14  Ves.  190,  a  guarantee 
was  given  to  this  effect:  *<  We  pro- 
mise to  guarantee  to  Gumey  and 
Co.  the  repayment  to  them  on  one 
month's  notice  in  writing  of  such 
sum  or  sums  of  money  as  they 
have  already  lent,  or  shall  here- 
after lend  to  A  B.  not  exceeding, 
&C.,  besides  all  legal  interest.*' 
The  parties  who  signed  this  instru- 
ment became  bankrupts  before 
any  notice  had  been  given;  on 
which  ground  only  the  proof  of 
debt  upon  the  guarantee  was  ex- 


punged. In  that  case  Lord  FMon 
appears  to  have  said,  "  With  re- 
spect to  the  other  point  (in  the 
Statute  of  Frauds)  there  is  a  va^ 
riety  of  authorities  contradicting 
the  case  (Warn  v.  WarUers)  in  the 
Court  of  King's  B^nch,  which  is  a 
most  important  case  with  refers 
ence  to  its  consequences;  for  the 
undertaking  of  one  man  for  the 
debt  of  another  does  not  require 
a  consideration  moving  between 
them.''  If  by  this  latter  expres- 
sion was  meant  that  it  is  not  ne- 
cessary that  the  promisor  should 
derive  any  advantage  to  himself 
from  the  consideration,  it  is  not 
at  variance  with  the  decision  in 
Wain  V.  Warltertf  long  before 
which  it  had  been  settled  Chat 
risk,  detriment,  or  inconvenience 
to  the  promisee  was  as  good  a 
consideration  as  benefit  to  the 
promisor.  It  appears,  however,  to 
be  questionable  whether  the  con- 
ditional or  springing  consideration 
in  Minet,  ex  parte,  would  be  suffi- 
cient to  support  that  part  of  the 
promise  which  related  to  prior 
advances.  It  seems  unreasonable 
to  say  that  Gumey  and  Co.  could 
have  sued  Minet  for  the  amount 
of  advances  already  made  to  A.  B. 
although  at  the  moment  of  accept- 
ing the  guarantee  they  might  have 
determined  not  to  make  any  fur- 
ther advance. 

The  following  note  Is  appended 
to  the  case  of  Gardom,  ex  parte, 
in  the  first  American  edition  of 
Vesey,  junior :— "  In  New  York 
it  has  been  decided,  that  the 
consideration  as  well  as  the  pro- 
mise must  be  in  writing.  Sean  v. 
Brink,  3  Johns.  Rep.  910.    But  if 
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ceedirigs  ^^until  the  Ist  of  April:    ^fter^  vefrdiet  {a}  !•  Aink 
there  is  a  sufficient  allegation  of  perfbrtnftiice. 

BayxeYi  J.-*^I  mm  of  opinion  that.  I^ere.i^.hf^e, no  vad- 
liiHse.  Gon8en4?  to  giupend,  .moana  thM  he  yrould,  awpe^d . 
The  ooQsrent  to  sutapeifed  ]s>  kowevery  not  biqcling  (jb).^  l^be 
agreem^t  was,  that  he  "woiild  suspend  until. tb^  Ut,  of 
April,  and  aft^r  verdict  il  jnuat  be  taken  .that  he  ^^p^nf^d 
the  proceedings- aooordiiig  to  that  agrieeinent«     ,    ,  ..  . 


the  promise  be  under  seal,  that  of 
itself  Imports  a  considerntion.   U- 
vtftgftm  V.  'D/^empir^  4  Johns.  Hep. , 
^1^.  ,;4^' however  sufficipiU  the 
consideratioD,    the  promise  must 
be  in  writiog.    Jackson  v.  Hcryncr, 
12  Johns:  Rep.  9dl.    But  whera 
tke  guarantee  OF  pnonyse  to  pay 
cha  d«bt  of  anptber  is  made  at  the 
same  time  with  the  contract  to 
which  it  13  collateral,  it  is  incor- 
porated with  the  original  transac- 
tion,  and  becomes  an  essential 
branch  of  it;  the  whole  is  one  sin- 
gle bargain,  and  the  want  of  con- 
sideration as  between  the  plaintiff 
and  the  guaranteeing  party  cannot 
be  alleged.     Leonard  v.  Vrtden^ 
hurgf  8  Johns.  Rep.  22,  (2d  edit.) 
and.tbe  cases  cited  in  the  reporter's 
note.     Wain  v.  Warlters,  5  East 
'Rep.  10^  i»  rtcognixed  in  $ear$  v. 
Brinkf  as  having  given  a  Aound 
construction  to  the  statute;  but 
the  authority  of  both  those  cases 
has  been  qaesti^aed  by  Chanpeilor 
.Kent,  8  Johns.  Rep^  29.  ..Lord 
Eldon^  in  ex  parte  Minet,  14  Ves. 
jun.  I9(H  €»preaied  a  decided  opi- 
nion   against   Wain  v.   IFarltert, 
SAying,  «*  there  was  a  variety  of 
cases    directly  contradicting  it." 
Chief  Justice  Purmn*  and  Chief 
Justice  Parker  have  in  eflfect  over- 
ruled it,  Hunt  V.  Adarns,  5  Mass. 
Rep.  360,  Adams  v.  Bean,  12  Mass. 


Rep.  1S9;  and  Chief.  Josdca  Smkh 
has  stated  tbe  rcesoDt  JSar  tiis  an- 
wiltinga^ps  to  consider  the  case  fa 
authority,  in  a  very  learned  opi- 
nion,   which  is  inserted  in   Mr. 
Day*s  edition  of  East's  Aepa.  v^. 
6f  pw20.    la  New  Jersey,  the  Sa- 
preme  Court  have  lately  decided 
that  it  is  not  necessary  that  the 
consideration  of  a  writteti  ander- 
taking  to  pay  the  debt  of  another 
should  be  expressed  in  or  appear 
upon  the  alleged  agreement.  Buck- 
ley V.  Beardsley,    2  Sooth.  Rep. 
570.    One  of  the  Judges,  however, 
dissented,    upon   the  ground  that 
the  written  memorandum  did  not 
contain  as  well  the  consideration 
as  the  promise.     In  Pennsylvania, 
the  act  of  assembly  "  for  preven- 
tion of  ^uds  and  pe^joiies,**  con- 
tains no  provisions  upon  the  syb- 
ject  of  a  promise  or  agreemenif  to 
answer  for  the  debt  nf  another.  In 
Virginia. the  statute  requires  only 
that  the  promise  should  be  in  writ^ 
ing.     Violett  v.  Patton,  5  Cranch, 
142.    The  Court,  however,  Said, 
their  opinion  in  that  case  was  not 
determined  by  the  circumstance^ 
there   being  a  consideration    ex- 
pressed in  tlie  assignment.'^ 
(fl)  Vide  ante,  285. 
(A)   See   Mann.  N.  P.  Digest. 
Agreement,   1 .— Assompsit,  1. 
—Variance,  41. 
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'!  .  hitJhViDJUMS^  J.-^'J'here  U  no  variance  her?.  There  13 
a  clear  distioclioq .  between  coosidfrations  executed  and 
considerations  executory.  In  Com.  Dig.  (Actions  on  the 
case  upon 'Mstttni^it,  Bu  !£,)  it  i^.taid,  "  w  assuippsit 
lies  tkbugh  the  coiisideniidon  is  executed;  aa  to  jconsid^- 
a^n  that  he  had  dotte  a  thing  «t  my  refaeat(«)i''  apd 
aft^rwHrds,  '<  to  if  the  contideratioo  is  totUinuwgn  though 
the  atttfy^  executed;  as  in  consideration  that  ihe  leasee  paw 
in  possession  had  paid  his  rent  irary  MreH/tosavebim^aro- 
.  less ;  lor  prompt  payment  of  the  rent  is  a  continuing  consi- 
flenltio*  i^en  he  remains  in  possession  (by  Now,  if  this 
be  a  continuing  consideration,  the  phMtiiF  m^ht  in  his  de- 
^aration  state  the  consideration  to  be  either  that  he  had  sus- 
pended, or  that  be  had  consented  4o  suspend.  After  ver- 
dict (c)  it  may  be  taken  that  plaintiff  suspended  absolutely  or 
for  a  reasonable  time.  The  allegation  that  the  defendant 
suspended  is  stronger  than  that  he  consented  to  suspend.*^ 


(o)  Eefiwriog  to  1  RolL  Abr.  13,  (h)  Referring*  to  Cro.  Eli^:  M; 

iine^;  ll,liiie40.  1  Leon.  102. 


Rule  discharged. 

jrring'  I 
02. 
(c)  Ante,  285. 


.  DoR^oathe  Demise  of  Lord  Suffield  v.  Prestoj^t. 

Ejectment  for  nine  acres  of  land  in  Felmingham,  ereare^m-"' 

Noffelk,  tried  before  Alexander,  C.  B.,  at  the  last  Norwieh  powered  by 

an  inclosure 
assizes  (a).  -  By  '*  an  act  for  inclosing  lands  in  the  parishes  act  to  awan) 

of  North  Walsham  and  Felmingbam,  in  the  county  pf  Nor-  J.^^*  '"f^" 

folk"»  (6)  certain  commissioners  were  empowered  to  set  other  lands, 

provided  such 

(rt)  Counsel  for  the  plaintiff,  StarkSf  Scijt.,  and  BMrn^n;  for  the  ^^^^^^^ 
defendant,  B.  Andrews,  consent  of  the 

(6)  48  Ceo,  3,  c.  43y  (local  and  personal^  not  printed).  respective 

<    •  •  owners;  and 

to  award  lands  to  persons  who  should  agnoe  to  purchase  the  interest  of  any  proprietor 
of  lands* directed  to  be  cmdosed.  An  award  that  A.  shall  receive  certain  lands  from 
B.  ia  evchaage  for  certaia  lands  o(  A,,  and  for  2,0O0L  to  be  paid  by  A,  to  J3.  is  good, 
and  requires  no  ad  valurem  stamp. 


CASES  IK  THE  KING's   BENCH, 

gut,  allot,  and  award  any  lands,  8u:.  within  the  parishes  of 
North  Walsham  and  Felmingham,  or  either  of  them,  in 
lieu  of  or  in  exchange  for  any  Qther  lands,  Su;.  within  the 
said  respective  parishes  or  any  adjoining  pariah,  provided 
that  all  such  exchanges  were  ascertained  and  specified  in 
the  award  of  the  commissioners,  and  were  made  with  the 
consent  of  the  owner  or  owners  of  the  lands  ao  exchang^^, 
and  whether  such  owners  should  be  seised  in  fee  simple 
or  fee  tail.  Sec.,  and  to  make  allotments  to  purchasers  in 
cases  where  persons  had  si^d  or  agreed  to  sell,  qr  ^hould, 
at  any  time  before  the  execution  of  the  award  of  the  coqi- 
roissioners,  sell  or  agree  to  sell  their  interest  in  the  l^nd^ 
directed  to  be  inclosed.  The  nine  acres  in  question,  and 
certain  lands  in  the  adjoining  parish  of  Suffield,  had  origi- 
nally belonged  to  the  defendant,  who,  in  November,  1813, 
after  the  passing  of  the  act,  agreed  with  the  lessor  of  the 
plaintiff  that  the  latter  should  have  the  defendant's  lands  in 
Felmingham  and  Suffield,  and  that  he  the  defendant  should 
have  the  lessor  of  the  plaintiff's  lands  in  Felmingham,  and 
receive  20CX)/.  after  the  commissioners  should  have  made 
their  award.  The  commissioners  awarded  the  lands  in 
question  and  the  defendant's  land  in  Suffield,  to  the  lessor 
of  the  plaintiff,  in  exchange  for  his  land  in  Felmingham 
and  2000/.  It  was  objected  on  the  part  of  the  defendant, 
that  the  commissioners  had  no  power  of  awarding  any 
exchange,  except  of  land  for  land  of  equal  value,  and  that 
if  the  award  were  within  the  authority  created  by  the  act, 
it  would  amount  to  a  sale  pro  tanto,  and  require  an  ad 
valorem  stamp.  These  objections  being  overruled  by  the 
learned  Judge,  the  plaintiff  obtained  a  verdict. 

Tifidal,  S.  G.,  now  moved  for  a  new  trial,  and  renewed 
the  two  objections  taken  at  the  trial.  The  commissioners 
exceeded  their  authority.  The  act  authorizes  an  exchange 
where  the  parties  have  a  less  estate  than  a  fee,  and  enables 
such  parties  to  borrow  money  upon  the  fee,  but  it  goes  no 
further.    The  authority  is  '*  to  sell  the  lands  directed  to 
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be  inclosed.'*  If  the  award  conveys  a  title  to  the  land,  it 
ought  to  be  properly  stamped.  [Lord  Tenterden^  C.  J.  I 
know  of  no  instance  of  putting  an  ad  valorem  stamp  upon 
an  award.  Batfley^  J.  Was  the  agreement  stamped?] 
The  plaintiff  did  not  rety  upon  the  agreement.  The  Lord 
Chief  Baron  said,  that  it  did  not  lie  in  the  mouth  of  the 
defendant  to  make  the  objection,  though  an  heir  might. 
[Baiflejff  J.  The  ad  valorem  stamp  is  imposed  by  statute 
on  the  conveyance.] 

Lord  Tenterden,  C.  J. — ^There  is  no  weight  in  either 
objection.  The  commissioners  had  authority  to  award 
land  in  exchange  for  land,  or,  in  the  case  of  a  sale,  for 
money.  Here  they  have  awarded  land  partly  for  land  and 
partly  for  money.     An  award  stamp  was  sufficient. 

Rule  refused. 


/      '^   \i     r    ^ 
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PRINCIPAL    MATTERS. 


ABANDONMENT. 
See  Insurance* 

ABATEMENT. 
I.  Pica  in. 

1.  Allowed  nnder  special  circam- 
stances,  after  the  four  days  have 
elapsed.  Sowter  ▼.  Dunstath  M,  8 
G.  4.  page  508 

2.  As  for  a  married  woman  to  plead 
coverture  in  an  action  of  trespass. 

510 

3.  Upon  issue  joined  on  a  plea  in 
abatement,  the  court  will  not  post- 
pone the  trial  at  the  instance  of  the 
defendant.  fVade  ▼.  Birmingham, 
H.  60G.3,&1G.4.  Ill  D. 

ABUTTALS. 
See  BouNDABT. — ^Tkricini. 

ACCEPTANCE. 

I.  Cff  bills  by  ffrocuration. 
See  78 
II.  Svpra  protest. 
And  see  Bills  and  Notes,  IV. 

1  •  Nature  of  liability  in  England  of 
an  acceptor  for  the  honour  of  the 
drawer.  394 

2.  In  other  countries.  395(a), 

398  (a),  399  {a) 

III.  Of  a  promissory  note. 
See  Bills  and  Notes,  16.  17. 

3.  A  banker's  interest  deposit  note 
need  not  be  left  for  acceptance. 
Sutton  V.  Toomer,  M,8G.4.     1 25 

4.  Meaning  of  term  **  acceptance"  in 
a  banker*8  deposit  note.  1 28 

IV.  Of  a  charter, 
5re  Charter  1. 


ACCOMMODATION  BILLS. 
See  Bills  and  Notes^  VI. 

ACCOUNT. 

I.  Action  if  account. 

1.  Action  of  account,  proceedings  in, 
and  advantages  of.      page  238  (6) 

II.  Account  staled. 

t.  Action  for  the  balance  of  an  ac- 
count between  partners.  ibid. 

3.  Compulsory  admission  of  an  ac- 
count will  not  support  a  count  upon 
an  account  stated.  518 

4.  An  acknowledgment,  to  support  a 
count  upon  an  account  stated,  must 
admit  a  subsisting  debt.  Tucker  v. 
Barrow,  H.S&c9  G.4.  518 

5.  Infant  not  bound  by  an  account 
stated.  522  (a). 

ACT  OF  PARLIAMENT. 
See  Stattttes. 

ACTION. 

I.  In  what  cases  maintainable. 
5etf  Account,  2^3,4. — Agreement,  4. 
— Arbitrament^  2. — Arrest,  2. 
—Debt,  2. 

II.  Joinder  in  action. 
1 .  By  tenants  in  common,  for  rent  or 
trespasses.  526  (a) 

ACTION  ON  THE  CASE. 

I.  Injuries  to  the  person. 
1 .  Action  for  a  malicious  prosecution 
not  barred  by  a  i-ule  aosolute  for 
a  criminal  inrormation  against  de- 
fendant. Caddy  v.  Barlow,  M.  8 
O.  4.  276 


718        AGREEMENT* 


ANNUITY. 


II.  Inptriei  to  red  prt^erty. 
As  to  removing  party- walls.  Me  404. 

ADDITION. 
jS'ee  Labourer^  ). 

ADMISSIONS. 
See  AccavYfT,  3. — Evidbwck,   19. — 
Inyerrst,  1. — Partner,  1. — Re- 
lief, 1. — SBTTtEMENT,  3. 

A»  VALOREM. 

See  Arbitrament^  1.  — Inclosure 
Acts,  2, 

ADVOWSON. 
See  Dmtm,  2.^Q0^s  In pbdit. 

AFFIDAVIT. 

I.  To  hold  to  bail 

1.  An  affidavit  of  debt  on  an  award 
directing  money  to  be  paid  by  de- 
fendant to  plaintiff  on  demand,  omit- 
ting to  allege  a  demand,  is  bad. 
DWrer  v.  Hood,  M.  8  G.  4.      324 

2.  Where  sttflkiently  certain.        325 

II.  F^r  atker  jmrpoia. 

See  CwTioiURit  1.--N9W  TUAL. 

AGENT. 

See  Auctioneer,   1.  — Li^   S. — 
Power  of  Attorney. 

^ AGREEMENT. 

^^^    See  £yiDB9cSj  9.— »Staicp,  3. 
I.  JVierc  Ugal. 

1.  A  contract  of  hiring  and  service 
may  be  lawfoUy  made  on  a  Sunday. 
Rei  V,  fVkitniuh,  M.  8  G.  4.    452 

IL  Oft  uhom  bUnUng. 

2.  An  Rgnrement  between  vendor  and 
vemke  of  a  chattel,  tbat.the  former 
may  resume  the  possession  if  the 
price  be  not  duly  paid,  is  a  personal 
contract,  not  binding  on  the  alienee 
or  on  the  personal  representative  of 
vendee.     Hofwesr.Bali,  M.SGA. 

288 

III.  Construction  of, 

3.  Under  an  agreement  to  accept  an 


assignment  of  a  publlc-honse  lease, 
subject  to  a  net  yearly  rent,  and  to 
common  and  usual  covenants,  the 
party  cannot  refnse  to  accept  an 
assignment,  on  the  ground  of  a  co- 
venant, on  the  part  of  the  tenant, 
to  pay  sewers'  rates  and  land  tax. 
Bennett  v.  Womack,  If.  8  &  9  G.  4. 
page  644 

4.  It  is  no  defence  to  an  action  on  an 
agreement  to  accept  «n  assignment 
of  the  lease  of  a  {Niblic-hoose,  that 
the  lease  contains  a  proviso  for  re- 
entry, in  the  event  m  the  premises 
being  appKed  to  the  carrying  on  of 
any  bnsmess  except  that  of  a  vic- 
tualler, where  it  is  proved  that  the 
major  part  of  such  leases  contain 
such  a  proviso,  and  where  no  objec- 
tion is  taken  on  this  ground  until 
the  trial.  644 

5.  Whether  a  contract  for  a  partner- 
ship is  necessarily  **  an  agreement, 
where  the  matter  thereof  is  of  the 
value  of  20/.  or  upwards,*^  within 
the  Stamp  Act,  gtiore.        263  (6) 


ALDERMAN. 


1 .  As  to  what  words  in  a  charter  cre- 
ating a  superior  order  of  corpora- 
tors shsAli  be  considensd  as  consti- 
tnttng  them  aldermen,  see  Res  v. 
HeadJe^,  H.dScf^G.4.  345 

2»  Alderman  not  neoessaiilf  ajpstiee. 

369 
AMBIGUITY. 
I.  Patent. 
1 .  Instance  of  patent  ambiguity. 

164  (a) 

AMENDMENT. 

See  JsoFAiLs* 
Jndseel76{b). 

AMERCIAMENT. 
1 .  Defective  declaration  for«    286  (a) 

ANNUITY. 

I.  Remedki  of  annuitant  in  respect  of 
land  dtfoised  by  grantor.  • 

1.  Where  an  annuity  is  created  by 
will,  and  charged  upon  lands  which 
the  testator  devises  for  life,  with 
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ASaL6N££S^ 
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jieiiiftiBdeis  o?er,  ibe  tenaot  for  fife 
and  the  reni«ii]der*iiieD  are.  charge- 
iible  goly  for  the  poitioos  of  the 

.  amuiity  acoraiiig  ia  their  respective 
tiraesj  and  the  aoouitaat  bat  no 
leoaedy  against  the  first  remalnder- 
maQ  fot  aciean  incurred  during  the 
.estate  lor  life.     Merrant  mid  fVjfe 

'  r^  Gough  mid  motkert  M.  8  6. 4. 

pag9  41 
2m  Nor  are  deviaees  of  particular  es- 

\  tates  liaUe  for  any  portion  of 
the  annuity  accruing  after  their 
own  times,  in  respect  of  gurplus 
rents  or  profits  received  by  them 
beyond  the  amount  of  the  annuity. 

S*  Writ  of  annnlty  does  not  lie  against 
devisee  of  grantor,  sembk*  48 

APFEAL. 
I.  JFkere  a  proper  remedy. 
SeeJvsTict,s,  t . — Turnpike  RoAns,  2. 
I..  Against  a  conviction  for  not  doing 
statute  labour.  110 

II.  fFho  may  be  an  appellant. 

2.  Where  a  statute  gives  a  right  of 
appeal  againti  acta  done  in  por- 
saanee  tl^reof  to  '' parties  aggrier- 
ed"  by  sudi  acts,  the  notice,  of  ap- 
peal must  stale  that  tkt  appellant 
IS  a  party  aggrieoed  by  the  act  of 
which  be  complains*  Rex  v.  Jus* 
tkes  ofYorkekire,  H.S6c9G.4. 

547 
APPRENTICE. 
See  Evidence,  8. — Settlement  1. 
I.  JVho  considered  as  such. 

1.  An  attorney's  articled  clerk  cannot 
claim  the  freedom  of  a  corporation, 
as  an  apprentice  to  a  trader.  Rex 
v.  DoncoBter,  if .  8  &  9  &.  4.     545 

ARBITRAMENT. 

5r«  Eyidencb,  18«"— Insolvent 
Debtob,  4. — Stamps^  3. 

I.  Award,  haw  stamped. 
1 .  No  instance  of  pnttaog  an  ad  taio- 
fvfli/stamp  on  an  award.  7^5 


XL  Constnictiomofamird. 

2.  On  an  avrard  directing  money  to 
be  pud  by  defendant  to  plaintiff  on 
demand,  no  action  lies  until  after 
an  actual  demand.  t)river  v.  Hood^ 
M.  8  G.  4.  page  324 

III.  Action  Jon  award. 

3.  Upon  ftU  debet  pleaded  in  an  aetimi 
of  debt  by  A,  and  B.  against  C., 
upon  an  award,  where  the  submis- 
sion was  by  A.  and  his  wife,  and 
B.,  on  the  one  t)stc,  and  by  C.  and 
Dn  jointly  and  severally,  oa  tho 
other  part,  the  execution  of  the 
submission  by  the  wife  of  A.  by  B, 
and  by  D.  mow  be  proved.  Ferrer 
V.  Oveny  M.  8  0.4.  222 

IV.  Action  on  arbitration  bond. 

4.  But  in  sn  action  on  the  bond  of 
.  submission  it  lies  on  the  defendant 

to  discharge  himself  by  shewing  a 
performance  of  the  condition  ^  and 
the  concurrence  of  all  requisite 
parties  must  be  averred  by  the  de- 
fendant. 227  (d) 

ARREST. 

See  Amtfkirt,  l.-^CoitwitttflSNT,  1, 
2.  -^  Insolvent  Debtors,  3.  — 
Trespass,  2. 

I.  Wholiabhto. 

1.  An  Irish  peer  who  has  voted  at  the 
election  of  representative  peers 
cannot  be  arrested.  Coates  v.  Lord 
Hawarden,  M.%G.4.  110 

II.  What  shall  amount  to  an  arrest. 

See  213  (6), 

III.  Terms  of  summary  reliefs 

2.  A  party  r^'eved  froor  an  illegal 
arrest  upon  motion  must  midin'- 
take  not  to  bring  any  actioD  lor  the 
arrest.    JMver  v.  Hoodt  M.  8  G,  4. 

324 
ASSAULT, 
See  TaESFABS^  I . 

ASSIGNEES. 

See  Attorney,  5.-^Bank»uipt,  III. 
CERTirfeATn^  I. 
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ATTORNMENT. 


ASSIGNMENT. 

I.  C^term  of  years. 
SceAmamiam,  2,  3. 

ASSISTANT  OVERSEERS. 
See  Oterseers,  2,  3. 

ASSUMPSIT. 
I.  Wher^i  ike  proper  form  ofproceedutg. 

Set    EXJBAUTOKS     AND    AdMINI8TRA« 

AtTACftMENT. 

I.  Ag<dnst  sheriff. 
See  F9iMTi<iJt,  4. 

ATTORNEY. 
iS'ee  AmEMTioA^  1.*-^Powbb  of  At- 

TOBNBY,    1. 

I.  Duty  qf  atti^raejf* 

1.  i^.. delivered  papers  to  B.,  an  attor- 
neT>  tdllng  him  ^'  iSmt  she  was  en- 
tifcied  to  an  eMale,  and  that  she 
would  pay  Lim  if  abepeooyered  it." 
B^  took  the  papers^  saying,  **  that 
he  would  do  what  he  could  for  her,*' 
and  without  fiirther  communication 
commenced  an  aaion  qf  ejectment, 
which  he  afterwards  ahandoned^ 
nnder  the  conviction  tl^t  A*  bad 
no  title  t-^Held^"  that  B.  acted 
without  due  authority,  both  in 
commencing  and  discontinuing  the 
ejectment, .  and  was  not  entitled  to 
recover  the  costs  'thus  incurred 
Tahram  v.  Horn,  M.  8  G.  4.     228 

2.  It  is  the  duty  of  an  attorney  of  a 
a  trustee  td  see  that  his  client  pro- 
ceeds in  such  a  way  as  to  be  entitled 
to  reimbune  himself  out  of  the 
•mtCk  246 

3.  An  /ittoroey  ahould  take  a  written 
retaiatr^  .     243 

II.  BiUrfcotti. 

Fide  suprdt  I. 

4.  A  joint  stock  company,  in  which 
A.,  B.,  and  C,  are  shareholders,  is 
dissolved ;  A,  and  B.  being  sued  by 
a  creditor  of  the  concern,  employ 
C,  who  is  an  attorney,  to  defend 


them: --Held,  that  C.  canntot  sue 
A.  and  B.  for  his  biO  of  costs. 
MiUmmy.Cmid,  M.SQ.4.  238 
$.  An  attorney  cannot  jnecover  fipm 
the  assignee  of  an  insolvent  debtor, 
the  amount  of  a  bill  of  costs  incur- 
red in  proceedings  requiring  the 
consent  of  a  meeting  of  creditors^ 
without  proving  that  snck  consent 
was  obtained^  or  that  the  client  was 
informed  he  was  proceeding  at  his 
own  risk.  AUkon  v.  Rayner^  Af. 
8  G.  4.  241 

6.  Whether  an  attorney's  blH  con- 
taining the  particulars  of  ehargei 
In  an  action  A.  ▼*  B,,  and  then 
stating  '^  A.  v.  C.  tbe  like  costs  in 
this  action  as  in  A.  v.  B.,  Although 
the  proceedipgs  were  oonsideraUv 
longer,"  is  sufficient,  gtutre.      IbitL 

7.  As  to  mistakes  In  an  attomey*s  bill, 
see  245  (6) 

III.  Remedy  qf  creditors  against, 

8.  Liability  of  an  attorney  to  oe  m^de 
bankrupt.  546  (a) 

ly.  Remedhf  ofcUaU  agakiiim 

9.  An  attorney,  when  ordered  to  deli* 
ver  up  the  papers  of  his  client,  moal 
deliver  up  tbe  dn^s  of  deeds:  Ibf 
which  he  has  charged  and  beea 
piud,  as  well  as  the  deeds  them- 
selves.    In  re  HorrfoU,  M.  8  G.  4. 

306 

10.  Acknowledgnient  by  attomev  that 
he.  has  received  certain  deeds  re- 
quires no  stamp.  526 

1 1 .  Liability  of  an  attorney  for  neg- 
ligence 230  (a) 

V.  Remedy  of  strangers  agginst, 

12.  Attorney  committed  for  suing  oni 
C4q>ias  against  a  peer.  113  n. 

ATTORNMENT. 

See  285  (a) 

I.  In  what  cases  vaUd^ 

1.  An  attornment  applies  to  the  con- 
tinuance of  a  subsisting  tenancy. 
Cornish  v.  Searell,  H.S&9G.4. 

777 

2.  Sequestrators  appainied  by  tbe 
Court  of  Chancery,  under  an  exe^a- 
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BANKRUPT.         721 


tiOD  1^091  ihe  prindfiJ,  cannot 
accept  an  attoroaieiit.       fia^e  707 

II.  ^yect9qf. 

d«'  Attornment  does  not  take  away 
ibe  tenant's  right  of  denying  the 
title  of  the  party  to  whom  he  baa  at* 
toroed.  ibid. 

AVeriOSBER. 

I.  Duty  of. 

1 .  Where  aa  aactiooeer  sells  an  eatate 
jbiy  public  auction,  and  reoaivea  a 
deposit^  it  U  hta  dutv,  to  retain  the 
ikpoat^  «Dtil  the  sale  is  complete 
mod  it  ia  ascertained  to  whom  the 
^Dooey  belonga.  Grap  ▼.  GmU€^ 
ndg€,  H.d6t9GA.  tii4 

11.  Hemedy  against, 

2.  Where  an  auctioneer  aeUing  an 
estate  by  public  auction,  receives 
the  deposit,  and  signs  an  agreement 
to  complete  the  sale,  and  the  sale 
pot  completed  on  account  of  a  de- 
feet  of  title: — the  purchaser  may 
recover  tl»  deposit  in  an  action  for 
noney  bad  and  recetred  against  the 
INScticMicer,  though  the  latter  has 
paid  it  Qiver  to  the  vendor,  without 
netice  from  tbe  purchaser  not  to  do 
soj  and  before  the  defect  of  title 
«raa  alcerlained.  ibid. 

3.  An  auctioneer  signing  a  contract 
liy'wlii^h  he  agrees  to  complete  the 
aale  agreeably  to  tbe  conditions 
bhids  himself  as  a  principal,      ibid. 

AUDITA  QUERELA. 

1.  Foi*  plaintiff  in  error  after  reversal 
^judgment.  175 

2.  As  to  the  law  and  practice  in  mr- 
diid  quereld,  see  the  cases  collected. 

175  ((/) 
AVERAGE. 
See  Genehal  Average. 

AWARD. 

5<e  Arbitrament,  I.  II.  III.— 
iNc&oevRB  Acts  I. 

VOI.  1. 


BAIL. 
See  110. 
I.  Onmtm 
Ser  Practice^  3, 4. — Procedendo,  1, 

IL  Hired. 

1.  Sham  bail  in  error  may  be  treated 

as  a  nullity,   and  e^c^tion  may 

issue  without  applying  to  the  court. 

Bra^r.  Gompertx,  H.8  6e9G.4. 

BAIL-BOND. 

I.  T^m€for  prvuediBg  on. 

See  Practicbj  3«  4.  ^ 

BANKER. 
I.  9^a$i^fiati. , 
See  AiiM  A¥PN{xtEa,  Vfi.  17*-r-SWi- 

DRNCI^    13.. 

BANKRUPT. 

Sec  C«iTlFlC4TB,  L---Coltl|JT<* 
MEIfVy  2. 

I.  A€t  qfbasikruptcy. 

1.  A  trader  absents  himself  from  his 
counting-house,  and  directs  his 
clerk  to  say  that  be  had  been  there 
during  the  time  he  was  so  absent. 
This  Js  evidence  of  an  absenting 
with  intent  to  delay  creditors.  Shan- 
non V.  Owen,  in  error.  392  (b) 

2k  But  the  intent  is  a  <]^uestion  of  fact 
for  the  juiy.  ^  ibid, 

3.  And  if  the  judge  decide  that  the 
facts  constitute  an  act  of  bankruptcy^ 
and  a  bill  of  exceptions  be  tendered, 
the  court  of  error  will  award  a  ve- 
nire de  novo.  ibid, 

II.  JPorm  of  commission, 

4  Where  a  commission  stated  thai 
'  A.  and  B.,  banker^t  being  traders 
;  according  to  tbe  pronsions  of  6  O, 
;  4,  c.  16,  iffm  time  unqc  became 
'  bankrupts,   within  the  intent  and 
meaning  of  that  statute:*' — U^ld* 
a  sufficient  allegation  that  the  I>ank- 
rupts  had  traded,  and  committed 
acts  of  bankruptcy,  during  tbe  ope- 
ration of  that  statute.  iUd,, 
8  a 
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BILL  OF  MIDDLESEX. 


III.  What  debii  prwabk. 

5.  A  commission  iasues  against  A,  in 
term ;  in  tbe  same  term  B,  signs 
judgment  in  trover  against  A,  5  the 
judgment  hating  relation  to  the 
first  day  of  term,  overreaches  the 
commission,  and  constitutes  a  debt 
provable  under  it.  Greenaway  v. 
Fisher,  M.  8  G.  4.  page  330 

IV.  Certijicate, 

Seeiitfrd,  6, — CebtipicatEj  1. 

V.  Second  commisskm  against  uncer- 

ti/icated  bankrupt, 

6.  A  commission  issued  pending  a 
former  commission,  under  which 
the  bankrupt  has  not  obtained  his 
certificate,  is  void,  and  the  certifi- 
cate obtained  under  the  second  com- 
mission is  a  nullity.  Till  v.  Wilson, 
H.Skg  O.^  4.  580 

VI.  Examination  of  debtors  to  the 
estate  be/ore  commissioners. 

SeeEytDKVCB,  19. 

VII.  Examination  respecting  the  estate 

of  the  bankrupt. 

See  Commitment^  1. 

7.  What  answers  shall  be  deemed  sa- 
tisfactory. 572,  576,  577 

VIII.  Actions  In/  assignees, 

8.  Assignees  cannot  at  first  adopt  the 
act  of  a  creditor  interfering  with  the 
bankrupt's  effects  as  creating  a  con- 
tract, and  afterwards  disaffirm  it  as 
a  tort ;  although  such  act,  if  disaf- 
firmed by  them  in  the  first  instance, 
would  have  amounted  to  a  wrongful 
conversion  of  tbe  bankrapt's  goods. 
Brewer  Y.  Sparrow,  3f.  8  G.  4.      2 

9.  Nor  can  they  affirm  the  same  trans- 
action in  one  part  as  a  contract,  and 
disaffirm  it  in  another  as  a  tort. 

ibid. 

10.  Assignees  may  affirm  the  acts  of  a 
person  interfering  with  the  bank- 
rupt's estate,  even  though  his  acts 
would  amount  to  a  conversion  of  the 
effects,  if  they  had  not  thought  fit  to 
wave  the  tort  and  treat  the  party  as 
their  agent.  Ibid. 


11.  In  an  actidta  by  assigneeSj  if  the 
defendant  do  not  give  notice  to  dis- 
pute the  trading,  &c.,  under  6  G.  4, 
c.  1 6,  s.  90,  he  ought  not  to  be  per- 
mitted to  disprove  the  trading,  sem- 
Ue»  Bemasconi  v.  Lord  &lengali, 
M.SG.4.  page  926 

BARGAIN  AND  SALE. 

I.  Cf  a  freehold. 
1.  How  pleaded.  285  (a) 

BARON  AND  FEM]?. 

I.  Marital  rights. 

1.  A  contract  of  hiring  and  service 
entered  into  by  a  married  woman  is 
defeasible  at  any  moment  by  the 
husband.  169,  170 

II.  Parochial  settlement  of  wife. 

See  Pauper,  1 . — Settlement,  4,  5« 
— Trespass,  1. 

III.  Plea  of  coverture. 
See  Abatement,  2. 

IV.  Validity  of  marriage. 
See  Evidence,  2, 3. 

BILL  OF  COSTS. 
See  Attorney^  II. 

BILL  IN  EQUITY. 
See  Dbvise,  6.— Evidence,  6. 

BILL  OF  EXCEPTIONS. 

I.  In  criminal  cases. 

1 .  First  denied  upon  a  trial  for  high 
treason  in  Sir  Henry  Vane's  case. 

280 

II.  In  dvil  cases. 
See  Bankrupt,  3. 

BILL  OF  LADING. 

I.  Title  of  indorsee. 

1 .  Parol  evidence  of  title  acquired  by 
indorsement  of  bill  of  lading.    447 

BILL  OF  MIDDLESEX- 

^ePRACTICB,    1. 


BILLS  ANiy  NOTES. 


BONB. 
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BILLS  AND  NOTES. 

StelMSH,  3. — Paetnirs,  2. — Powbb 
OF  Attobney.— Surety,  }. 

I.  Notice  of  dishonour. 

1«  A,  B*  draws  a  bill  al  30  days*  sight 
on  A,  B.: — The  drawer  is  not  enti- 
tled to  notice  of  non-acceptance. 
Roaek T. Ottier,  M.SG.4, page]20 

2.  Where  A,  B.  draws  on  A,  B.,  a 
letter  written  by  A.  B.  the  drawer 
to  the  payee,  expressing  his  appre- 
hension that  the  bill  wuuld  be  dis- 
bonoared,  coupled  with  the  fact, 
that  the  place  to  whicli  the  bill  is 
directed  is  the  usual  residence  of 
the  drawer  when  in  England,  is 
evidence  from  which  the  identity  of 

.  the  drawer  and  the  drawee  may  be 
inferred.  ibid, 

n.  Waver  of  laches. 

3.  Laches  of  holder  not  waved  by  a 
promise  of  payment  made  in  igno- 
rance of  such  laches.  1 23  (6) 

IIL  Stamp. 

4.  A.,  the  acceptor  of  bills  for  25/.  and 
50/.,  both  over  due,  pays  22L  10«. 
to  B.,  the  holder,  *^  on  account,**  B. 
says,  "  I  wish  to  have  the  full 
amount  of  the  25/.  bill.**  A.  re- 
plies, "  I  have  no  more  money  now, 
but  will  pay  some  more  soon."  B. 
then  indorses  on  the  25/.  bill,  "  re- 
ceived 22/.  I  Os.  in  part  of  two  bills :  ** 
B.  may  appropriate  the  payment  to 
the  25/.  bill,  though  void  for  want 
of  a  stamp.  Biggs  v.  Dwight,  M. 
8G.^  308 

And  ue  infrdf  15^  1 6 

IV.  Acceptance  supra  protest. 

5.  Where  B.  accepts  a  bill  for  the 
honour  of  the  drawer,  on  the  refusal 
of  A.,  the  drawee,  it  must  be  pre- 
sented again  to  A*  for  payment  at 
maturity,  before  B.  can  be  charged 
on  his  acceptance.  Willkms  v.  Ger- 
Mine  tbe  elder,  M.dG.4.       394 

6.  Even  in  the  case  of  a  bill  payable 
after  sight.  Ibid. 

7.  But  in  foreign  countries  the  ac- 
ceptor supra  protest  is  considered  as 


standing  in  predtely  thfe  sane  situ- 
ation as  an  accepting  drawee* 

page 395  (a).  398  (a),  399  {a) 

8.  A  bill  accepted  for  the  honour  of 
the  drawer,  on  the  refusal  of  the 
drawee,  mast  be  presented  to  the 
drawee  at  maturityj  before  the 
drawer  can  be  charged.  Wiiliaims  v, 
Germaine  the  younger,  M.  8  G,  4. 

403 

9.  A  presentment  to  the  acceptor  for 
honour  only  is  not  suffieietit.     t6u/. 

10.  Holder  not  bound  to  acquiesce  in 
acceptance  for  honour.  404 

1 1 .  Nor  to  receive  the  principal  from 
the  drawee  without  the  expenses  of 
the  protest.     Semlle.  399  (rf) 

12.  As  to  the  nature  of  the  liability  of 
an  acceptor  supra  protest,  see 

398  (fl) 
V.  Protest. 

13.  Omission  of  averment  of  protest, 
ground  of  special  demurrer. 

401,403(0 

VL  Acconmodathn  bill. 

14    As  to  the  period  at  which  an  ac^ 

commodation  bill  creates  a  contract, 

see  316(6) 

Vri.  Alteration, 

15.  As  to  alteration  in -date,  see  t^. 

VIII.  Banker  s  deposit  note. 

16.  A  banker  s  deposit  note»  "  fiayable 
at  1 0  days*  sight,  with  3  per  cent, 
interest  until  the  day  of  accept- 
ance." need  not  be  left  for  accept- 
ance.    Sutton  V.  Toomer,  M.  8  G.  4. 

125 

1 7.  "  Acceptance'*  in  such  an  instru- 
ment means  "  demand.'*  ibid. 

BIRMINGHAM  COURT  OF 

REQUESTS. 

See  Cornforth  v.  Lowcock,  M.  S  0.  4. 

323 
BONA  NOTABILIA. 
I .  What  shall  be.  530,  53 1 ,  532 

BOND. 
iSe£  Pleamng,  9,  10. — Variakoe,  1. 

L  Surety  bond. 
1 .  Obligor  of  bond  conditioned  for  the 
faithful  service  of  A*  while  in  the 
employ  of  B.,  not  dificbarged  by 
3a2 
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BUfiGESa 


CERTlFfGATE. 


giving  notice 'tbbt  ader  a  certain 
period  he  will  i)e  no  longer  answer- 
able. Semble,  Calvert  v.  Gordon,  M. 
8  Gi  4.  jfogi  497 

2.  Nor  can  the  persoofd  representa- 
tive of  ibe  obligor  so  dncbai^  him** 
«eif.     SemOle,  ibid. 

II.*  Arbitration  bond. 
See  /ifiBiTRAUKHTf  JY. 
III.  For  the  performance  of  cacenants, 
3.'   After  judgment  in  an  action  of 
debt  on  bond,  it  is  no  plea  to  say 
that  the  boad  fvas  conditioned  for 
the  performance  of  covenants,  and 
that  no  breaches  were  assigned  or 
SQggestad  ht  the  first  action.  Anon. 
iW.  1&2G.4.  496(a) 

BOUNDAHY. 
I.  Presumption  as  to  the  boundary 
•    line* 

1.  Where  land,  abutting  on  a  ditch 
t  arid  A  jame^  00  <dcb  side  beloogs  to 

different  owa^rn,    the  presumption 

.  is,  that  the  hedge  and  ditch  on  one 

side  belong  to  the  occupier  of  the 

land  ontkat  Mde.  65 

2.  But  no  such  presumption  arises 
wljere  the  laud  01  i  botli  ^idts  Im^ 
lodginf^    10    the   same   owner,    be 

^'  deriuse^  to  tiifftTent  tenanta*       ifiid. 

3.  Ant{  if  such  owQcr  demise  ibe  lane 
jointly    to    fUe    respective    tenants, 

.    lliey  become  tenants  in  common  of 

,lbe  lane,  ibid. 

4f  The  owners  of  two  adjoining  bou&es 

separated  by  a  wall,  ore  presumed 

'^'ib  be  tenants  in  common  of  tlut 

;  *  Wall,  and  not  a^  seised  in  severalty 

"   n.^guf  Qd  meditim  (Uum.      WilUhift  v. 

'2j>iaford,M.^G\4.  404 

^ ' ,  P ,  I L  DfsttM£t  ion  of  bom  dmies , 

J^  And  ill  the  absence  of  evidence  of 

.i,  kucU  miiin   la  a4:veraky>  no  action 

>  can. fbe  maintained  by  the  occupier 

of  one  bouse  against  the  occupier 

.:<of  this  other,  for  fMiULng  dowti  tbe 

.  '  wall.  ibid, 

BURGESS. 
See  Al^bb,Ua»^   h — Chabtsb,  1, 
.. 2> iS^^CoiirojiAviOKf  i,  1^  16. 


CANAL. 
5ee  Mandamus,   1. — Ratss^  1. 

CAPIAS  AD  RESPONDENDUM, 
See  Attorney,  12.— Pkacticb,  3, 4.' 

CARRIAGES; 
See  Lien. 

CERTIFICATE. 

I.  Bankrupt's. 
See  Bankrupt,  6. 

1.  After  the  first  day  of  term«  a  com- 
mission of  bankrupt  issues  against 
A,  In  the  course  of  the  same  term 
B»  signs  judgment  against  A.  in 
trover:  thejudgmentis  adebt  prov- 
able under  the  commission,  and  A.'s 
certificate  is  a  bar  to  a  sci,  fa. 
Greenway  v.  Fisher,  M.  8(5.4.  330 

If.  6 ante.  ' 
5^Certxorari>  J. 

III.  Parish. 

2.  A  certificate  purporting  to  be 
granted  to  a  )>auper  and  his  family, 
by  four  persons*  as  churchwardens 
and  overseers,  is  signed  by  two 
overseers  and  one  churcfawacden : 
this  is  an  execution  by  tbe  major 
part  of  the  overseers  and  charch- 
waitleoQ  wiibin  8  &  9  /r.  3^  c.  30. 
Res  V.  fVkitchufxh,  M.  8  G.  4.  472 

3»  Where  such  a  certificate  was  given 
in  1758,  and  it  appeared  that  the 
signiflg  cburchwarden  was  nomi- 
nated a4  Easter,  and  sworn  in  Sep- 
tember, tbe  nsnaltiine  for  swearing 
churchwardens,  and  there  -was  no 
proof  of  his  having  been  sworn  when 
ne  signed  the  certificate,  and  the 
parish  relieved  tbe  pauper  and  bb 
family  in  another  parish,  at  various 
times  from  1758  to  1827:^The 
Court  presumed  that  the  church- 
warden was  sworn  before  he  signed 
the  certificate^  and  held  the  certifi- 
cate good.  Bea  v.  Whitchurck,  M. 
8  G.  4.  .     472 

4.  JurisdictioDofmagistraies  moat  ap- 
pear on  face  of  certificate.  668 

5.  Whether  tbe  execution  of  a  certifi- 
cate by  a  churchwarden  who  has 


chahtbh: 


COMMITMENT.     TKf 


not  been  swohl  rn^  would  be  good, 
<putrt.  pdge  472 

IV.  Ofwhip'itrgistfr. 
&  How  proved.  447 

CERTIORARI. 

I.  WJiere  grantabk, 
1.  Tbe  CoUii  will  not  grant  a  certio- 
rari to  remove  a  oonviction  under 
52  Geo,  3,  c  93,  for  using  a  dog 
and  gun  witbout  a  certificate^  on  tbe 
ground  tbat  jurisdiction  does  not 
appear  on  tbe  face  of  the  conviction, 
without  an  affidavit,  negativing  tbe 
jurisdiction.  "Rex  v.  Longy  M,  8 
G.  4.  J  39 

II.  Bail  on. 

See  pROCEOEKDO^    1 . 

CHARTER. 
See  CoEPORATioN. — Quo  Wareanto. 

I.  Acceptance  of, 

1.  By  a  new  charter  a  corporation, 
fbnnerly  eoositting  o{  a  mayor  and 
burgesses,  was  made  to  consist  of 
a  mayor,  aldermen,  chief  burgesses, 
nad  burgesses ;  tbe  three  former  to 
ooDstkate  the  common  council. 
The  common  council  amd  a  majority 
of    the   burgesses  eKpressed   their 

.  assent  to  the  new  charter,  some  by 
voting  at  mn  election  hekl  mider  it, 
and  others  by  a  written  declaration : 
-*-Held,  that  this  was  a  sufficient 
acoeptanee  of  the  new  charter.  Rex 
V,  Hiigkes,  £f.  8  &  9  G.  4.         625 

2.  Qya:re^  whether  a  nw^rity  of  the 
burgesses  need  have  concthrred  in 
suck  acceptance.'  Ujid. 

3.  The  acceptance  of  a  charter  is  ge- 
nerally proved  by  evidence  of  act- 
ing under  it^  636 

4.  Whether  an  acceptance  of  a  char- 
ter is  necessary^  qucere*  637 

•5.  Semhle,  that  acceptance  of  a  char- 
ter by  a  leasonable  number  of  the 
burgesses  would  be  sufficient,  ibid. 
6w  Any  unequivocal  aok  of  tbe  patties, 
expressive  of  tbeir  desire  to  accept 
tbe  charter  and  to  be  governed  Dy 
.  it^  is  a.sttfficieut  acoeptanee.  '    640 


CHARTEH-PARTY. 

CHIEF  BURGESSES  COUN* 
CILLORSj 
i.  A  sdect  body  in  a  <rorporatioi»,  de- 
signated as  chief  bitrgtist^  cQCMf/- 
lors,  not  necessarily  akkivattn.   Rex 
v.  Headlejf,  H.S&9G.4,.  ^ge3A5 

CHURCHWARDENS. 

See  Certificatb,  HI.— OvEa*WBR8r 
-^Sblkot  VBaxasr,  . 

CLERK. 

5^e  Bond,  1,2.       > 

COMMENDAU. 

5e«  QuARE  Impedlt^  L     < 

COMMISSIONERS   Of   BANK- 
RUPT. 
See  Bankrupt,  VI.  VII. 

COMMISSIONERS  OP  INCLO- 

SURE. 

See  iNCLOSfifRE  Act*. 

COMMITMENT. 

Sftr  AttorneV,  la.       'i    - 

1.   Form  uf  li'tirranL    \   ■ 

1.  The  wiimant  must  specify  tbe  cflu«^e 
of  coiiimitmcnt.  C23  (/) 

2.  Proper  mode  of  ckscribbg  caii&e  f>f 
commitment.  fbid, 

3.  On  ft  (jue^tion  upon  the  legally  of 
the  comniltmeTit  of  a  vvitric^  b^ 
comtiiissioner^  of  bankruptj  all  the 
questions  and  aaswers  must  be  look- 
ed at  as  forndog  one  ex  am  in  at  ion  ; 
and  B  witness  cannot  be  commktcd 
for  not  answering  us  to  hU  &t /jVyas  to 
the  w  tent  ion  oi  the  bank  nipt,  mi  less 
other  parts  of  hh  ejEHUifnaiioft  shew 
svdi  belief  to  be  tnaferial  #it6  re- 
ference to  the  perion,  tmde',  "bal- 
ing, or  estate  of  tbe  bankm^tj  Ex 
parte  Bagger,  H.  »^9G.  4.  '  5/2 

4.  A  vrnrtvolt  <if  oikrotitUttieiM  *bf  one 
justice,  under  39  &  40  Geo.  3,  C.  94, 
s.  3,  statingtbat  ^^  >f.*  had  been  dis- 
covered bud  apprebeiMted  aodkr  c^r- 
cvmstaoces^aC'demited'a  derahge- 
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ment  of  mind,  and  a  purpose  of 
committing  a  crime  (that  is  to  say, 
an  assault  and  breach  of  the  peace), 
for  which,  if  committed,  he  would 
be  liable  to  be  indicted,  and  that  it 
,  appe^rpd  to  Uie  justice  that  he  ought 
to  is3ue  a  warrant  for  committing 
him,  a^  a,  dangerous  person^  suspect- 
ed tp  be  insane,"  sufficiently  "  ex- 
presses ^he  cause  of  commitment,** 
withyi  the  meaning  of  the  statute. 
Ex  parte  Gourlay,  If.S&9G.A, 

619 
COMMITTnTTR. 
5ec  Escape,  1. 

COMPETENCY. 
5ee  Evidence,  4. — WiTNEsa*  1. 

CONDItlON. 

J.  In  a,  IcB^e  noi  under  seal,  and 
aigned  only  by  the  lessee,  it  is  "  sti- 
pulated and  coftdiiiimol,'*  that  the 
It^&s^e  shall  dot  underlet.  These 
words,  wjibout  au  express  clause  of 
re-eoiry,  make  the  estate  voidable 
by  the  les*ior.  Doc  v.  iV^att,  H,  8 
&  9  C?.  4.  694 

CONSENT. 

I.  Of  creditors. 
See  Insolvent  Debtor,  2,  3,  4. 

II.  Of  parents, 
1.  By  whom  to  be  proved.    683,  685 

CONSIDERATION. 
See  Pleading,  I. 

CONSTABLE. 

I.  Presentments  by, 

1.   What  offences   a  constable   may 

present.  274  {d) 

ft,  A  constable  may  present  upon  his 

own  knowledge.     Res  v.  Jiutices  of 

Somersetshire,  /f.  8&9G.4.     272 

S.  But  this  presentment  must  be  made 

Upon  oath.  ibid. 

4.  feo,  if  he  go  before  a  grand  jury. 

ibid, 
CONTRACT. 
See  Agreement. 


CONTRIBUTION.       * 

See  Genbral  Average. — Jmut 
Stock  Companies. 

CONVICT. 
Stc  Sbttlem BirT»  5. 

CONVICTION. 

See  Distress,  II. — Justices^  I^  j2. — 

Trespass,  2,  3, 

I.  IVhtre formal. 

See  Ckrtiorabi>  1. 

COPY  OF  INDICTMENT. 

1.  Upon  the  trial  of  an  action  for  a 
malicious  prosecution  a  copy  of  the 
indictment  will  be  received  in  evi- 
dence, in  whatever  manner  it  may 
have  been  obtained.  Caddy  v.  Bar^ 
law,  M.  SG,4.  276 

2.  As  to  the  right  of  the  subject  to  in- 
spect and  obtain  copies  of  indict- 
ments and  other  public  records,  see 

279  (a) 
COPYHOLD. 
See  Settlement,  6. 

CORPORATION. 

I.  Election  to  corporate  qfices. 
See  Charter.— Quo  Warranto,  1 . 

1 .  A  charter  granted  to  a  corporation  by 
prescription,  recognizes  the  exist- 
ence of  a  body  consisting  of  thirty- 
six  chief  burgesses,  and  directs  that 
the  mayor,  recorder,  "  and  the  chief 
burgesses,  being  the  common  coun- 
cil of  the  said  borough,  of  tchich 
chief  burgesses  some  are  called,  known, 
or  distinguished,  by  the  name  and  dis^ 
tinction  of  chief  burgesses  councillors, 
of  the  borough  aforesaid,  or  the 
greater  part  of  them,  shall  have 
power  and  authority  to  choose,  no- 
minate, and  appoint,  a  mayor,  ^c," 
and  the  mayor  is  to  be  chosen  out 
of  the  chief  burgesses  councillors. 
It  creates  a  court  of  record  within 
the  borough,  which  is  to  be  held 
before  the  mayor,  recorder,  and 
the  chief  burgesses  councillors,  before 
whom  also  the  sessions  of  the  peace 
are  appointed  to  be  held,  out  of 
whom  tibe  justices  far  tfae  borough 
are  to  be  chosen,  and  by  whom 


CORPORATION. 


COSTS. 
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fines  arc  to  berinppDsed  on  persons 
lefiisiDg  to  take  upon  themselves 
offices  to  which  they  are  elected. 
When  the  common  council  are  as- 
sembled in  their  electiye  capacity, 
it  is  sufficient  if  any  nineteen  chief 
burgesses  are  present ;  and  it  is  not 
necessary  that  the  presence  of  a  ma- 
jority of  the  twelve  chief-burgesses- 
councillors,  and  the  presence  of  a 
majority  of  the  twenty-four  chief 
burgesses  not  being  councillors^ 
should  concur.  Rex  ▼.  Headier/^ 
M.8G.4.  page  345 

2.  There  may  be  a  good  elective  as- 
sembly of  a  select  body  in  a  corpo- 
ration,  without  notice  of  the  pur* 
pose  of  the  meeting  being  previously 
given.  Rex  v,  Chetwynd,  H.8  Sr 
9  G.  4.  .         ^"^ 

3.  As  where  every  member  is  present, 
and  all  agree  to  proceed  to  an  elec« 
tion.  538,  538  (a) 

4.  So,  where  it  is  osual  to  proceed  to 
an  election  after  notice  to  every 
member  to  attend  a  meeting  with* 
out  intimating  the  purpose  of  the 
meeting.  538 

5.  As  to  sufficiency  of  notice^  see 

542  (a) 

6.  Where  a  right  of  election  is  given 
by  charter  to  persons,  describing 
them  in  their  corporate  character, 
every  member  within  that  descrip- 
tion must  be  present  at  the  time  of 
election.  Rex  v.  Headley,  H.  8  & 
9  G.  4.  345,  383 

7.  And  in  the  case  of  definite  bodies, 
a  majority  of  each  definite  body 
must  be  present  at   the  election. 

tiM.  541(a) 

8.  Where  a  reasonable  doubt  arises  as 
to  the  right  of  election  to  corporate 
offices,  the  Court  will  grant  a  quo 
warranto,  387 

9.  What  shall  be  sufficient  notice  of 
a  meeting  for  the  purpose  of  an 
election.  541,542  {a) 

IT.  Title  to  freedom. 

IQ.  An  attorney  is  not  as  such  a  trader, 
nor  is  his  articled  clerk  an  appren- 
tice, 80  as  to  entitlf  tbe  latter  to  the 


freedom  qf  a  corporation  as  by  ap^ 
prenticeship  to  a  freeman,  being  a 
trader.  Rex  v.  Doncaster,  H.  8  Sjr 
9  G.  4.  page  545 

Hi.  Relator. 

11.  An  inhabitant  subject  to  the  ju- 
risdiction of  the  corporate  officers 
is  a  competent  relator  in  a  mio  rear- 
ranto  information.  Rex  v.  Headlty, 
H.S^9G,4.         850,  358,  364 

12.  So  any  burgess.  Rex  ▼.  Davis, 
H.8^9  G.4.  538 

13.  Although  the  right  of  election  be 
in  a  select  body.  ibid. 

IV.  Disclaimer  rfqffice. 

1 4.  Entry  of  disclaimer  6n  quo  toarranto 
informations.  387  (a) 

V.  Re-election. 

15.  The  appointment  of  an  officer  by  a 
new  charter  to  an  office  which  he  had 
held  under  the  old  charter  within 
the  time  within  which  a  re-election 
is  prohibited  by  9  Ann.  c.  10,  s.  8, 
does  not  bring  the  party  within  the 
operation  of  that  statute.  634, 635, 

637 
VI.  Town  Clerk. 

16.  A  town  derk  is  a  ministerial  offi- 
cer in  whom  all  the  burgesses  have 
an  interest.  545 

COSTS. 

I.  Interlocutory. 

1.  Costs  of  shewing  cause  against  a 
rule  in  the  first  instance  are  never 
given.     Rex  v.  Long,  M.8  G.  4. 

139 

2.  Costs  imposed  upon  a  party  who 
obtains  a  rule  nisi  upon  affidavits 
not  fairly  and  fully  disclosing  the 
facts  of  the  case.  638 

11.  Final, 
And  see  Attornst,  1,  4,  5., 

3.  In  an  action  for  a  debt  recoverable 
in  a  Court  of  Requests,  where  the 
plaintiff  might,  after  verdict,  be  de* 
prived  of  costs,  this  court  will  stay 
the  proceedings  on  payment  of  the 
debt  without  costs.  Comforth  ▼. 
Lowcoek,  M.  8  G.  4.  321 
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4,  Where  the  expeo^es  of  an  indiot- 
ment  for  a  misdemeanour  are  wholly 
defrayed  by  subscription,  the  no- 
minal prosecutors  are  not  entitled 
to  costs  within  5  fV.  S^  M,  c.  11,  '• 

3.  Rex  V.  Cooke,  H.  8  4^  9  6?.  4. 

page  526 

&.  WJaether  the  near  relations  of  a 

pereon  whose  body  has  been  dtsin- 

terred  lor  the  purposes  of  dissection, 

J     aie  farties  grieved  within  that  sta- 

tate^qwert.  ibid. 

6.  After  judgment  by  default  and  writ 
of  inquiry  exccoted,  the  defendant 
cannot  enter  a  suggestion  under  the 
Middlesex  County  Court  Act,  23  G. 
2,  c.  33,  to  deprive  the  plaintiff  of 
costs.  Strutton  v.  Whitwell,  H.  8 
^9G.A.  562 

7.  Under  the  St«  Albans  Court  of  Re- 
quests Act,  the  defendant  must 
plead  his  resiancy  within  the  li- 
berty 3  and  if  he  omit  to  do  so,  he 
will  not  be  allowed  to  enter  a  sug- 
gestion to  deprive  the  plaintiff  of 
his  costs^  where  the  verdict  is  under 
40*.  Jnstee  v.  lAlejf,  H,  S  ^  9  G. 

4.  564 

8.  In  scire  facias  J  see  490  (a) 

9.  In  ejectment,  see  Ejectment,  2. 

III.  As  between  attorney  and  client, 

1 0.  In  trespass  for  entry,  expubion, 
and  mesne  profits,  plaintiff  may  re- 
cover the  costs  of  the  reversal  of  a 
judgment  in  ejectment  for  defend- 
ant, as  between  attorney  and  client. 
N&well  V,  Roake,  M.  8  G.  4.      1 70 

IV.  Double  costs. 
COUNTERPART. 

COUNTY  COURT. 

'  See  Costs,  6. 

I.  'Juris£ctwn  of, 

1.  Where  coi^oty  pourt  has  exclusive 
jurisdictioti.  '  323  n. 

2,  Prohibition  to  county  court  after 
judgment,  where  ;it*bqs  no  jurisdic- 
tion^ i  %  ,  .   .    ibid. 


See 


Set 


562,  564 
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COURT  OP'  RBOUESTS. 

See  Costs,  3,  7. 

I.  Jurisdiction  of, 
L  When   necessary    to    be  pleaded. 
Jnstee  ▼.  Uley,  ff.  8  4-  9  G.  4. 
page  564 

COVENANT- 
I.  Construction  q^, 
1.  In  a  lease  described  as  subject  to  a 
net  yearly  rent,  a  covenant  on  the 
part  of  the  tenant  to  pay  sewers' 
rates  and  land  tax  b  to  oe  regarded 
as  a  common  and  usual  covenant. 
Bennett  v.  Womack,  H.  8  4"  9  G.  4. 

644 
And  see  Practice,  7. 

II.  What  are  usual  corcenante* 
See  Agreement,  2,  3. 

COVERTURE. 

See  Abatement,  2. 

CREW. 
See  Insurance,  2»  3. 

CRIMINAL  INFORMATION, 
^ee  Malicious  Prosecution,  1. 

CUSTOM. 

1.  What,  valid. 

See  Select  VESTBrr,  1 . 

CUSTOMARY  FREEHOLDS. 

1.  As  to  the  nature  of  this  tenure,  see 

269  (c) 
DAMAGES. 
I.  Principles  qf  assessing, 

1.  In  aggravation  of  damages  in  an 
action  hj  A,  for  a  maUcioiis  prose- 
cution of  an  indictment  against  A, 
and  ^.v  evidence  may  be  given  of 
the  misconduct  of  the  defendant 
towards  B.  after  his  apprehension, 
to  shew  malice,  Caddy  v.  Barlow, 
M.  8  G.  4.  275 

2.  No  new  trial  for  excessive  damages 
in  such  action.  ibid. 

3.  Measure  df  damages  in  action  for 
not  replaciog^  stoc1<  at  the  day  sti- 
pulated. 49 1  (a) 


DfiBOS. 


DEI^OSIT  NOTE.     729 


DEAB  BODIES. 

1 .  Costs  to  pvosecuUm  of  iDdictments 
for  disioterriDg  dead  bodies,  where 
allowed.  Rex  v.  Cooke,  U.  8  &  9 
G.  4.  page  526 

DEBT.  ACTION  OF. 

I.  Upon  matter  of  record. 

See  the  concurrent  remedy  by  Scibb 
Facias. 

9 .  To  a  declaration  on  a  judgment  in 
debt  on  bond,  the  defendant  cannot 
plead  that  the  bond  was  conditioned 
for  the  performance  of  covenants, 
and  that  no  breaches  were  assigned 
or  suggested.  496  {a) 

II.  In  the  realty, 

2.  Debt  for  rent  will  lie  against  a 
party  who,  having  agreed  for  a  lease 
at  a  certain  rent,  has  entered  and 
paid  rent  according  to  the  terms  of 
the  intended  lease.  138 

III.  Upon  other  spedaities. 
See  Arbitramekt. — Bond. — De- 
vise.—Heir. 

IV.  On  simple  contract. 

See  Account,    3,    4. — Amercia- 

UENT,  1. — Arbitrament,  1,2. 

DEBTOR  AND  CREDITOR. 
See  Devise,  III. — Interest,  1. 

1.  Whether  a  debtor  can  require  his 
creditor  to  receive  the  debt  before 
the  stipulated  day  of  payment,  quatre. 

153,  154 
(See  this  point  discussed,  Pothier, 
Obuoations,  No.  233.) 

2.  As  to  the  application  of  payments, 
see  Biggs  v.  Dwigkt,  M.  8  G.  4. 

308,311  (a) 

DEEDS. 

See  Attorket,  9, 10. — Pabtnebb,  1. 
— Stamps,  1. — Subbties,  1. 

I.  To  whom  they  belong, 
\  •  Deeds  creating  a  particular  estate 
belong  to  reversioner  after  particu- 
lar estate  determined.        .  297  (b) 


2.  So  grant  of  i^e^t  presentation,  when 
served,  belongs  to  owner  of  advow- 
son.  page  ^97  (b) 

See  Attorney,  9. 
th  Profert  of,  when  necessary ^ 

3.  Bat  as  the  owner  of  the  advowson 
does  iiot  olain  imdcr  the  gidiat,  he 
need  not  make  proferi  of  ity  tfaoqgh, 
in  order  to  launch  Ut  title  in  i^aare 
impediti  he  alleges  the  grant,  and  a 
presentation  under  it  as  made  m  his 
righL  '/ifrtd. 

III.  Qnuinwtiom  of 
See  fioifa>»  L--»DEVisa>  K 
IV.  t£M>prtktd.         " 
See  Evidence^  \D. 
V.  Operation  of    *  ' 
Se^GBAifi«,  1.      '       ' 

DEER. 

I,  Coursing. 
1.  Evidence  upon  indictment  for.  685 

DEFAMATION, 
See  Libel. 

DEMAND. 

I.  Where  necessary^ 

SeeArviDAVtv,  1. — Abbit&ameJ^t,  '  I . 

DEMISE. 

See  LEASfe 

DEMURRER. 

See  Pleading,  9,  1 1. 

I.  General. 

1 .  As  to  the.  pfepriely  of  raising  ques- 
tions for  the  opinion  of  the  Court 
by  demurrer,  see  537 

II.  Special. 

See  Bills  and  Nqtbs,  1 4.— Plead- 
nickc  %  Ai^  Bee  page  .496. 

DEPOSIT. 

See  Auctioneer,  1,  2p 

DEPOSIT  NOTE, 

See  Acceptance,  I. — Evidence,  3. 
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DEVISE- 


DOWER. 


DEPOSITIONS. 

Set  Evidence,  7. 

DEVISE. 

I.  What  estate  devitce  shall  take, 

!•  Upoa  a  devise  of  lands  io  trast  to 
educate  the  son  of  the  devisor  until 
twenty-one,  provided,  that  if  the 
wife  of  the  devisor  should  be  living 
when  bis  son  attained  twenty-one, 
the  devisee  should  retain  and  hold 
in  trust  so  much  as  would  secure  to 
his  wife  30/*  per  annum  i  the  wife 
of  the  devisor  having  died  in  his 
life  time  : — ^Held,  that  the  devisee 
took  a  chattel  interest  only.  Mor- 
TQnt  V.  Goughf  M.  8  G.  4.   page  41 

II.  Liability  of  devisee. 

2.  The  obligor  of  a  bond,  without  pe- 
nalty, for  the  "  payment  to  A.  Af. 
daring  her  life  of  20L  a  year,  be- 
queathed to  his  wife  30L  a  year 
for  her  life,  and  devised  to  de- 
fendant all  his  freehold  messuages, 
&c.  in  trust  to  educate  his  son  until 
twenty-one,  and  to  account  (or  pro- 
fits at  that  time ;  provided,  that  if 
his  wife  should  be  living  when  his 
son  attained  fvU  age,  the  devisee 
should  retain  and  hold,  in  trust, 
such  of  bis  estates  as  would  secure 
to  ills  wife  the  said  30/.  a  year/* 
Testator's  wife  died  during  his  life- 
time, and  testator  afterwards  died 
leaving  his  son  surviving,  who  after- 
wards died  under  age: — Held,  that 
the  estate  of  the  devisee  ceased  on 
the  death  of  testator's  son ;  and  that 
the  devisee  was  not  liable  to  ^.  M. 
for  any  arrears  of  her  annuity  which 
had  accrued  since  his  death,  al- 
though the  rents  and  profits  ex- 
ceeded the  annuity,  morrant  v. 
GoUgh,  M.  8  G.  4.  41 

III.    Remedy  of  crediton  agtunst  dc- 
visee. 

3.  Under  what  circumstances  a  cre- 
ditor shall  .have  general  judgment, 
and  immediate  execution  against  the 

•    deriaee  of  the  debtor,  see       48>  n. 


4.  Action  of  covenant  vnXi  Dot  lie 
against  devisee  of  covenantor. 

page  48,  n. 

5.  So  voucher,  writ  of  annuity,  and 
writ  of  warrantia  diaries,  semble. 

t^. 

6.  As  to  remedy  against  devisee  of 
covenantor  in  equity,  see         ibid, 

DISCLAIMER. 

I.  Of  tenancy . 
See  Ejectment,  1. — Grant,  2. 

XL  Of  qlhe. 
See  Corporation,  IV. 

DISCOUNT. 

1 .  Excessive  discount  not  usury,  where 
the  advance  is  made  and  the  dis- 
count exacted  by  the  party  ulti- 
mately liable.  151  (b) 

DISCRETION. 
See  Inclosure  Act,  U 

DISINTERMENT. 

K  Costa  of  prosecution  of  indictment 
526 


for,  where  allowed. 


Sec 


DISSEISIN. 


221  (c) 


DISTRESS. 

I.  For  rent. 

1.  Since  8  Anne,  c.  14^  (sect.  6,  7,)  a 
distress  no  affirmance  of  the  exist- 
ence of  a  tenancy  at  time  of  distress 
made.  210  (a) 

II.  In  execvtiom  upon  a  conviction. 
See  Justices,  1. 

DISTRIBUTIVE  SHARE. 
See  Executor,  1. 

DOGS. 

5ee  Certiorari,  1. — ^Trespass,  2. 

DOWER. 

L  Tiik. 
I.  What  a  sufficient  seisia  in  the  hus- 
band. 221  (0 


ENTRY. 


ESTATE. 
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DRAFTS  OF  LEGAL  INSTRU- 
MENT. 

See  Attobney,  9. 

DUPLICITY. 

See  Pleading,  9. 

EASEMENT. 
See  Boundary,  4. 

EAT  INDE  SINE  DIE. 
See  172  {h) 

EJECTMENT. 

I.  Title  of  lessor. 

See  Condition,  I. — Entry,  1,  8. — 
Evidence,  14,  15. — Grant,  J. — 
Lease,  2,  4. 

1.  A,  by  deed  ''  demised,  leased, 
granted,  assigned,  transferred,  set 
o?er,  directed,  limited,  and  ap- 
pointed, to  B,  the  moiety  of  certain 
lands,**  in  the  possession  of  A.  and 
C,  habendum  to  B,  during  the  life 
of  A.  No  livery  of  seisin  was  made. 
C.  was,  at  the  date  of  the  deed,  te- 
nant from  year  to  year  to  A.  of  part 
of  the  lands  : — Hdd,  that  an  estate 
for  the  life  of  A.  passed  to  B,,  who 
was  entitled  to  recover  in  ejectment 
against  C.  upon  the  determination  of 
A.'s  estate  by  notice  or  disclaimer. 
Do€v.Cole,M.8G.4.  33 

II.  Costs  in. 
%.  A  plaintiff  is  entitled  to  the  costs  of 
the  writ  of  possession.  1 7^ 

And  see  Costs,  9. 

ELECTION. 
See  Corporation.— Infant. 

EMANCIPATION. 

I.  When  complete. 
See  Settlbment,  8. 

ENTRY. 

I.  Rightful. 
1.  A  party  entitled  to  bring  ejectment 
nmy  peaceably  enter  witliout  suit. 
221  (c) 


2.  Going  upon  the  land  and  using  it 
by  a  party  entitled  to  the  possession 
is  an  entry,  although  nothing  be 
said.  page  221 

3.  After  entry  the  party  is  remitted 
to  his  possession  with  relation  to 
the  period  at  which  bis  title  ac- 
croed  ^1  (c) 

II.  Wronj^l 

See  Costs,  8. — TREspASg,  4. 

EQUITY. 

5fe  Devise,  6.— Evidence,  6. 

ERROR. 
See  Audita  Qusrela>  i.^-*BAirK- 

r.upTj  8. 
I.  Where  a  stc^  afexecuticm* 

1.  Allowance  of  a  writ  of  error  is  no 
stay  of  execution,  where  sham  bail 
is  put  in.  Bradi^  v.  Qomperiz,  H. 
8  &  9  G.  4.  567 

II.  At  what  period  record  removed. 

2.  Where  the  issue  is  upon  the  tra- 
yerse  of  an  allegation,  that  after  the 
giving  of  judgment  in  C«  P,  the 
record  was  brought  into  K.  B.  by 
writ  of  error,  it  is  sufficient  to  prove 
by  the  return  to  the  writ  of  error 
that  the  transcript  was  brought  into 
K.  B.  after  taxation  ^f  costs  in 
C.P.    NoweUw.RoaAe,M.dG.4. 

175 

ESCAPE. 
I.  Action  for  escape  in  execution. 

1.  In  an  action  against  the  tnarsbal 
for  an  escape,  the  pkiDtiflF  h  entitled 
to  an  inspection  of  ilic  hah^fts  corpus 
and  comndttitur  before  he  declares* 
Fox  v.  Jones,  H.8^9  G,  4.    570 

2.  Secus,  in  C.  P.,  in  nctious  against 
the  warden*  ^72(6) 


ESTATE. 

I.  Tenancy  from  year  to  year. 
See  Ejectvekt  I.^SHttlement,  4. 


7««         EVlBmNCE: 


EVfOBNcra 


skm  nnder  an  agreefnent  for  a 
lease  and  has  paSd  the  stipulated 
rent,  a  tenancy  from  year  to  year 
is  created.  Doev.  Smith,  M.S  6,4, 
page  137 

II.  Estate  tail. 
See  297  {b) 

in.  CapykM. 

See  S^TTLBM£NT,  5. 

IV.  Ctutamttty  freehold. 

Set  ^         «69  (c) 

V;  Jb^  tenancy. 

iSee  Sbttlement,  5. 
2.  Authority  of  joint  tenants  of  a  farm 
to  hind  each  other.  640 

Vl.Tenancpineommon, 

5^eGnDBNCE>5. — Settlembnt,  5. — 
Trespass,  5. 

d»  Upon  a  lease  by  teiiants  in  com- 
,.  inon  the  survivor  may  sue  for  the 
whole  rent ;  although  the  reserva- 
tion be  to  the  lessors  according  to 
thieir  respective  interests.  WoUace 
V,  M'Laren,  /T.  8  &  9  G.  4.      516 

ESTOPPEL. 
.    See  Landlord  AND  Tbn ANT,  1. 

EVIDENCE. 

5a;  Commitment.  3.— 'Escape,  1^  2. 
—Practice,  2. 

U  Onus  probanda^ 
See  Cebtiobari,  1 ,  and  see        419 

1.  Where  the  interest  of  any  person 
rests  upon  an  affirmative,  it  is  for 
him  to  prove  the  affirmative.  Semble. 

244 

2.  Where,  in  ejectments  the  plaintiff 
relies  on  the  invalidity  of  a  second 
m&rriage,  by  reason  of  a  former 
namage  by  Uesnce,  one  of  the  par- 
ties being  a  minor,  and  the  defend- 
ant has  notice  that  the  qaestion  in- 
tended to  be  raised  is,  whether  the 
first  marriage  was  with  the  consent 
of  the  minor's  parent,  it  lies  upon 
hiai  to  disprove  su^H  conseul;  Voe 
y.  Price,  H.SA9G.4.  683 


a.  The  Courb  will  ^aot  gradt  id\  nM 
XtitA,  Co  let  in  evidenoe  negativing 
such  eodseot,  where  that  evidcace 
might  have  been  prod«ccd  at  the 
trial.  ppge683 

4.  It  is  upon  the  party  who  dbjects 
to  the  competency  of  a  witoeas  to 
prove  his  iDeompetewry.  •         672 

II.  Admissible* 

5.  Where,  in  trespass  guare  ekaaum 
fregit^  it  appeaami  that  pkiatiffiand 
defendant^  respectively/  occupied 
lands  under  the  same  latidk)iid><  tod 
abutting  on  differest  sid^  of-n  hme; 
and  tfa«t  defendant  held  under  a 
lease,  not  produced: — Heldj  that 
the  evidence  of  the  landlordyateUling 
''  that  he  had  let  the  lane  Jotatly  to 
plaintiff  and  de£endant,  as  much  to 
one  as  to  the  other,**  was  •  properly 
received.    Noye  v.  Reed,  M.  8  (jf»  4. 

63 

6«   Bill   in   equity    cannot    be   read 

againat  a  party  not  claiming  under 

plaintiff  or  defendant,  in  the  equity 

suit.  667 

7.  Nor  depositions.  ibid, 

8.  In  an  action  by  v^.  for  the  mall- 
dons  prosecution  by  C.  of  an  indict- 
ment against  A>  and  iB.,  evidence 
of  the  misconduct  of  C.  towards  B., 
after  his  apprehension,  tending  to 
shew  the  bad  motives  of  C»,  is  ad- 
missible. Caddy  V.  Barhia,  M*  8  G, 
4.  ;   V^ 

9.  A  copy  of  the  ADdiotmeot,  though 
granted  to  B.  only,  is  also  admis- 
sible $  and  the  Court  will  not  enter- 
tain the  question  of  its  having  been 
fraudulently  obtained.  t6ttf. 

10.  Proof  by  an  apprentice  that  when 
his  apprenticeship  expired  he  asked 
his  master  for  the  indenture,  who 
said  it  wat  with  the  ot^fseers  of  the 
parish;  and  that  their  successors 
had  searched  for  the  indenture,  but 
could  not  find  it;  is  not  snfficient 
to  let  in  parol  evidence  of  tht^  con- 
tents of  the  indenture,  the  master 
being  alive  and  not  subpoenaed. 
Ret  V.  Def^,  M.  9  0.  Ar'  .     4295 


BVIDBNCB. 


EXCHANGB-OP  LAND,  783 


Mw  BirdlcvjdtfDae  of  tin  fact  of  ^  the 
fwopefs  kariogbecD  tesani  ai  pre- 
mises IB  the  Tdspoiideat  pariah,  is 
admissiUe  OQ  the  pert  o£  the  appel- 
lant parish,  though  he  held  under 
a  arritl6»  agreemetit  not  produced. 
Rem  y.Hmlt,  M.  SG,4.   page  444  ^ 

12^'  The  ejunmMiftton  otf  a  soldier  un- 
der the  Mutiny  Act,  as  to  his  set- 
tlement, is  not  adroissihie  in  evi- 
dence, imless  it  appear  that  the  ex«- 
aitinam  v^w  quartered  in  a  district 

'  in  which  the  esamining  magistrates 
had  jorbdiction.  Rea  v.  All  Stmts, 
M8&9&.4.  663 

13«  -A^  deposits  money  with  B*  a 
banker^  on  the  terns  of  having  a 
deposit  CHite,  by  which  B«  shall  en- 
p^  to  pay  the  principal,  at  ten 
days*  sight,  with  3  per  cent,  inter- 
est, until  the  day  of  acceptance.  A 
note  Is  gtven  accordingly.  On  re- 
ceiving interest  on  the  note,  A.  is 
told  thftt  B*  cannot  afford  to  pay 
■Mre  than  2|  per  cent.  In  future, 
and  •*3"  is  struck  out,  and  **2J" 
inserted  instead: — Held,  that  the 
payment  of  interest  is  evidence  to 
shew  that  a  principal  sun  corre- 
sponding with,  and  bearing  such 
interest,  was  due ;  and  that  the  note, 
though  Void,  may  be  looked  at  to 
see  the  terms  on  vrhich  the  deposit 
'  was  made.  Sititon  v.  Twmer,  M, 
8©.  4.  125 

1  k  As  to  the  admissibility  of  a  judg- 

•ment  itt  an  action  of  ejectment  in 

evidence  against  the  lessee  of  the 

nominal  plainiiff  in  ejectment,  see 

172  (a) 

15.  Terms  imposed  of  not  giving  a 
judgment  in  evidence.  689 

And  see  Stamp  VII. 

III.  Presumptive. 

See  Interest,  2. 

16,, A, B.  draws  a  bill  at.  30  days* 
.  ^gbt  oa  A^B,:  —Held,  that  a  let- 
ter written  by  A*B.  the  drawee,  to 
the  jp^yee  of  the  biU,  expressing 
.  his  apprehension  that  it  would  be 
dishonoured,  coupled  with  the  fact. 


that  the  (dace  to  which  the  bill  is 
directed  is  the  uaual  reaidence  cfi 
A.  B*  the  drawer,  is  evidence  f(om 
which  a  jury  may  infer  the  identity 
of  drawer  and  drawee.  BfiocA  v. 
Ostkrt  M.S0.4.  pagelStO 

IV.  Si^ciettcy  of,  upon  particular  issues, 
AndseeAoKmHEJUT^i,  -^Attorney,  5. 

17.  Where  upon  pleadings  In  trespass 
quarcdmmimff^^,  an  is^uqis  taken 
upon  an  allegation  that  after  the 
giving  of  judgment  in  C.  P.  the 
record  was  removed  by  writ  of  error 
into  K.  B. :  it  is  sufficient,  in  sup- 
port of  the  affirmative  of  the  issue, 
to  produce  the  return  to  the  writ  of 
error,  purporting  that  ^e  transcript 
was  brought  into  this  Court  after 
the  taxation  of  costs  inC.  P.  NoweU 
V.  itoflif,  M.  8  G.  4.  170 

18.  In  debi  by  A.  and  B.  apinst  C. 
on  an  award  where  the  submission 
was  by  A,  and  his  wife,  and  B.,  on 
the  one  side,  and  by  C  and  D. 
jointly  and  severally,  on  the  other, 
the  execution  of  the  submission  by 
the  wife  of  A.,  by  B.»  and  by  D., 
must  be  proved.  Ferrer  v.  Or«i, 
M,  8  G.  4.  ie22 

19.  Semble,  that  a  compulsory  admis- 
sion of  a  debt  extracted  from  the 
defendant*  on  bis  examination  be- 
fore commissioners  of  bankrupt,  is 
not  evidence  of  an  account  stated. 
Tucker  v.  Barrow,   ff,  8  &  9  G.  4. 

518 
And  see  Li£ir,  2. 

V.  Compeiencif  qf  vdlnesses. 
Vide  suprdj  4. — Witness,  1. 

VI.  Admissions. 

Fuh9Uprd;{  9.— INTBllEST,2--*PAHT- 
lfBR,     1.— Rwiiw,     1.— •Sbtwlb- 

IfKNT,  3. 

VII,  Secondary  et/idfince^, 
Vidempri,  10,  Ih 

EXCHANGE  OF  LAND. 
See  iNCLostTRE  Act,  1. 


7M      FIERI  FACIAS. 


GENEITAL  AVERAGE. 


EXECUTION, 

5eeEaBOB,  1.—>Fibbi  Facias. 

!•  When    to    be    made   returnable. 
page3\9  (a) 

EXECUTORS  AND  ADMINIS- 
TRATORS. 

Sff  AOEBBMBNT,  1 . -^  MaVDAUUB^  1. 

I.    Acticns  against. 

1.  Assumpsit  does  not  lie  for  the 
amount  of  the  plaid tiflTs  distributive 
share  of  the  personal  estate  of  an 
inteatatej  admitted  by  an  adrainis^ 
trator  to  be  in  his  hands.  Jone$  v. 
Tamntr,  M.  8  G.  4.  420 

2.  A  fortiori^  it  will  not  lie  against 
the  executor  of  such  administrator, 
upon  an  admission  made  by  the 
former.  ibid. 

And  see  Fjubaoini}^  1. 

EXPRESSIO  EORUM  Q\JM  TA- 
CITE  INSUNT. 

Sec  211,  211  (6) 

EXTENT. 
I.  Immediate, 
See  319  (a) 

FACULTY. 

I.  Operation  ofy 
See  Select  Vebtky. 

FALSE  IMPRISONMENT. 

1.  What  decree  of  restraint  of  the 
person  will  constitute  an  imprison- 
ment^ see  215  (a) 

FARMER. 
See  Faetneks,  2. 

FEIGNED  ISSUES. 

See  647, 649 

FIERI  FACIAS. 

1.  Where  A.  iiayifag  eatered  into  an 
agreement  for  a  leascj^  has  been  let 


into  po«eflBlaD»  and  bta  {laid  the 
stipulated  root,  a  tenancy  from  year 
to  year  is  created,  which  the  sheriff 
may  sell  under  a  jS. /a.  against  A. 
Doe  ▼.  Smith,  M.  8  G.  4.  page  137 
2.  Proyided  the  writ  issue  by  the 
name  in  which  judgment  baa  beea 
obtained,  the  execution  is  rtgahr, 
notwithstanding  the  defendant  be 
misnamed.  298 

FOREIGN  ATTACHMENT. 

I.  Locality  cf  cause  of  aditm* 
See  306  (c) 

11.  Practice  upon. 
See  305 

FRAUD. 

See  Evidence,  8. 
1 .  With  respect  to  parochial  settle- 


ment, see 


470  (c) 


FRAUDS,  STATUTE  OF. 

I.  Agreement  to  be  anstperablefor  the 
debt  of  another. 

1.  What  shall  be  a  sufficient  guaran- 
tee within  fourth  section  of  the  sta- 
tute. 201  (d) 

2.  What  a  sufficient  consideratioi^ 

710 

FREIGHT. 
I.  How  cfmsiituted' 

1.  A  sum  paid  by  the  freighter  to  the 
owner  for  the  use  of  the  entire  ship 
is  not  properly  denominated  freight. 
Etches  y.  Aldan.  157 

2.  As  to  the  mode  of  estimating  the 
amount  of  freight  as  a  subject-mat- 
ter of  insurance,  see  163(o),  16&(^) 

GAME  LAWS. 
5ef  Cebtiorahi,  1.-*-«Dbbr,  I. 

GENERAL  AVERAGE. 

,1.  What  shall  be  contributor}/  to, 
See  165  (^)«  \6^ 


HIGHWAY. 


mDEMNlTY.       7«5 


GENERAL  LIEN. 
See  LiiBS,  I. 

GRANT. 
L  Operation  of. 

1,  A  gnmt  by  deed  of  lands  in  the 
pofisesskm  of  a  tenant  from  vear  to 
year  hAendum  donng  tfae  life  of 
the  grantor,  will  pass  an  estate  of 
freehold  without  livery  or  attorn- 
ment. Doc  ▼.  Coky  M.  8  6. 4.    33 

2.  And  upon  the  disclaimer  of  the  te- 
nant fw  years,  the  grantee  may  en- 
ter or  bring  ejectment.  ibid. 

HABEAS  CORPUS. 
iSee  Escape,  1. 

HABERE  FACIAS  POSSES- 
SIONEM. 

See  Ejectmbmt,  2-- And  see  2i\  {a) 

HEIR. 

1.  Judgment  and  eatecution  against 
heir.  47,  48,  «. 

And  see  Detisb. 

HIGHWAY. 

I.  Stepping  up, 
Sre  Turnpike  Act,  ]. 

1.  Notice  of  appeal  against  an  order 
for  stopping  up  a  highway  must 
state  that  the  appellant  is  a  party 
aggrieved.  The  King  v.  The  Jus- 
tices  of  West  Riding  of  Yorkshire, 
H.S%l9G.4.  547 

II.  ObstmcHon. 
See  Pleading,  7. 

III.  Repairs, 
See  Justices,  I. 

2.  Under  the  Highway  Aet,  13  G.  3, 
c.  78,  s.  34,  a  justice  of  the  peace 
cannot  present  a  road  out  of  repair, 
upon  the  information  of  any  other 
surveyor  of  highways  than  the  sur- 
veyor appointed  for  the  particular 
parish,  township^  or  place,  where  the 
road  lies.  Rex  v.  FtfUngdales,  M. 
8  G.  4.  176 


HIRING  AND  SERVICE. 

See  AoaBBMBNT,  1.  — Sbtixv- 

MBNT,  IV. 

HONORARY  OBLIGATION. 
1 .  Amhigttlty  of  this  term.      202  (<4 

HUSBAND  AND  WIFE. 
See  Babon  and  Fbmb. 

IDENTITY. 
I.  Of  person. 

1 .  Where  to  be  inferred  from  identity 
of  name.  Roach  v.  Ostler^  M, 
8  G.  4.  120,  123  {a) 

n.  Ofqficeorben^e, 
See  123  (a) 

III.  Of  trespasses. 

2.  In  declaration  and  plea      1 72  (b\ 

173  (a) 

IGNORANTIA  LBGIS. 

1 .  Ignorance  of  a  public  statnte,  not 
aUegeable.  500  (/) 

IMPRISONMENT. 

1 .  What  restraint  shall  amount  ta  an 
imprisonment.  2 1 5  (6) 

INCLOSURE  ACTS. 
I.  Axvard  ^  commissioners. 

1 .  Under  a  power  to  award  lands  in 
exchange  for.other  laAds,  provided 
such  exchange  be  made  wlthth« 
consent  of  the  respective  owners, 
and  to  award  lands  to  persons  who 
shall  agree  to  purchase  the  interest 
of  any  proprietor  of  lands  directed 
to  be  inclosed,  an  award  that  A. 
shall  receive  lands  from  B.  in  ex- 
change for  lands  of  A.  and  for  2000/1 
to  be  paid  by  A.  to  B,,  is  valid. 
Doe  V.  Preston,  M.SG,4.        713 

2.  Such  an  award  does  not  require  an 
ad  valorem  stamp.  ilnd. 

INDEMNITY. 
See  Boi^n,  I.  lO. 


'«r  W^WM'^A^m9h<  >t      ^WMW^ 


,  .  ^  ;ndictment.^ 

V  ,,J.  For  mUdemamour. 

W I       INDORSEMENT; 
5ee  Bill  or  Lading,   1. — Bills  and 

*^ii?jfant; 

1 .  Not  boufyi/b^  f^  ^^^Q^V^t  stated  by 
him. 

2.  Norbyhi8jfJppy<Yj^^^ 


522  (a) 


l/'1^  aa  action  for  a  maliciotis  prbse- 
cution  a  rule  absolute  for  a  cnminal 
infonfakMbil  agkiidU  (kfil^U^t  U  no 
bar.    Cadd^  j,  ^ri^  itf.  8.  G.  4. 

276 

^^      mif IALS.  ' 

IP^WIRY/wHiT  OF, 
"^^'!'^   .  .'  562,  5^2  (a) 

1.  VaSer  8  €c  9  fT.  9,  cap.  1 1,  s.  8. 
^**    '  496(a) 
I       INMNE  PBMONS. 

$die  Comfim BNT,  8. 

:    INSOLVIO^T  DBBTOR* 

1..^9,tQ^jni$)al^  in  tbe^cbedulei  ae^ 
.245  (« 
f:     If.  A#ii/Aon/jrof«M^iM. 

2.  Assfgneer  of  an  insolT^nt  debtor 
to  ay  cQ9iinpnce  an  action,  without 
first  oblaintng  the  consent  6f  the 
xredJtors.  *  JWfon  v.  Rayner,  M. 
&G.  4:  241 

3.  Umjai;  4'<'«4«  c,J9t  g*  11^  the  aar 
Bi|^ee  could  not  proceed  further 
than  an  vtteit  oh  mesne '  process, 
#iillMyi  ^0Mdt  «f  isekHiarB.    tM. 

4.QMt  under  7  G.  4,  oj57,  Ifae  oan*^ 
sent  of  creditors,^  APFobation  of 


a  court  or  a  cnmiDissioner  ara  t^ 
qijjr^  Only  for  the  subtni^ron  of 
deputes  to  krbitmtirtn  and  $nit»  tit 
cj^ttif y.  p^gc  242  {a)t  245  (i^) 

5.  The  want  of  consent  cannot  be  Set 
up  by  a  debtor  to  the  estate  m  a 
defence  to  nn  action.  243 

INSPECTION  OF  DOCUMENl*S> 

See  E^CAPii,  1* — Practicj!,  1V-, 
L  A»  lo  Ini^pection  of  public  ttan^^ 

«e.,^  V  m^^} 

INSUBANCfi.      ^^ 

'  1.  Infemt.      ' 

K ,4*lets  hiaabip  tq  fn^i^  ani chw- 
ier  to  £•  fox  a  yo^i^>  thej|MrQM^|e 
.  duration  of  which  is  eight  paooibSy 
at  100/.  per  month,  and  by  the 
charter-party  B,  is  to  make  the  ad- 
vances ^or  sailing  cbargies,.  on  ^c- 
couQt  of  the  money  payable  fpr  the 
hire  of  the  ship,  miscalled  '^frtigM/' 
B.  insures  dOOt  with  C.^  for  money 
advanced  oiji  sailing  charges^  and  ^.  • 
4ft  the  same  time,  ins^nei^  40()/»  wi(h 
C.,  on  freight.  Upon  a  totel  iosn  : 
— Htifil,  tUAt  C.  b  not  entitle  to 
consider   A,'&  policy  a*  eftectetl  on 

froBs  freigbl,  and  tUatj  the  amouiil 
eiiig  HOOA,  A.  is  bis  own  insurer 
for  a  moiety  of  the  risk,  Etche*  n 
Aidan.     nl  8  a  4.    ^"'    -^^Wf 

IL  Scaxvorthintis. 
2.  The  implied  warrantyof  seaworthi- 
ness in  a  policy  on  a  shipi  dots  not 
extend  to  her  being  seaworthy  at 
every  port  which  sbs  (faves  in  the 
course  of  her  voyage.     Holdsworth 

in.  Negligence. 

3*  Negligence  of  the  creW  does  not 
discharge  ftedindtrvrrjier,  if  the  loss 
is  occasioned  by  pm^  of  the*  p^fs  t 
insured  against.  >  iivf* 

4.  Policy  on  goods  *'  warranted  fh;6  ^. 
from  average,  tmless  gtmcral,  or  tbfe  - 
ship  be  stranded.*    On  the' ^ 


INTEREST. 


JOINT  STOCK  COMPANY.  737 


the  sbip  WAS  drircn  by  necemUy  Into 
ft  bvbour  dry  every  ti(le»  where  die 
WM  moored  akng  the  quay,  io  the 
pim  usual  for  ships  of  her  burthen, 
and  in  as  safe  a  situation  as  could 
be  found;  and  being  sharp  built, 
she  waa  lad^d  to  the  pier  by  a  rope 
Anoi  her  mast  head,  which  the  mate 
insisted  to  be  sufficient;  though  it 
was  olgected  to  by  the  pilot  who 
kad  brambt  the  ship  in.  When 
Ihe  tide  ebbed,  the  rone  broke,  and 
the  diip  fell  over  and  bilged,  and 
the  goods  aa  consequence  were  da- 
maged. If  the  rope  had  not  broken, 
the  accident  would  not  have  hap- 
pened:—Held,  that  the  ship  was 
stranded.  Bitkop  v.  Penthmd,  M. 
«  G.  4.  page  49 

V.  TotaliMs. 

5.  A  ship  deserted  at  sea  by  her  crew, 
under  a  hondjidt  belief  that  the  sbip 
is  sinking,  is  totally  lost.  Holds- 
wrth  r.  fFise,  H.S&9G.4.   673 

6^  The  right  of  the  assured  to  recover 
as  for  a  total  loss,  is  not  affected  by 
her  being  afterwards  restored  at  an 
expense  equal  to  her  value.       ibid, 

VI.  Mandonrneni. 

7.  An  abandonment  is  justified  by  the 
total  loss  for  a  time  of  the  use  or  of 
the  possession  of  the  thing  insured. 

681 
INTENT. 

Set  Bankrupt,  1 ,  )J,  3. 

INTEREST. 

.S^re  EviDBNca,  4*— iNScrRANCB,  I.-* 
Witness,  1. 

I.  Of  money. 

See  MAvnujfUS,  S, 

l.The  ti^ng  of  any  interest  pro- 
hibited by  13  Eliz.  c.  8.  s.  5.  (un- 
repealed,) under  forHeituse  of  the 
simple  interest  reserved.  207  {a) 
2.  The  payment  of  interest  is  evidence 
.  to  shew  that  a  principal  sum  cor- 
responding with  such   payment  is 

TOL.  I. 


due.    SittfoH  V.  Toomer,  M.  8  0, 4. 

1^125 

a.  As  t6  the  dbtinetioQ  hetstecn  m^ 

terost  ami  HI  sacMMLof  ihaiMMttni 

of  purchase  money,  see   Bede  ▼. 


Bidgood, 


143 


INTIUWiON. 
See  TBSSrABS^  4. 

IRRSGULARirr. 
SeePnACTics,  VII. 

JEOFAILS. 

I.  What  defects  ai«  aided  tfter  ver- 
dict, see  ,  X5 

JOINDfiR  OF  COUNTS. 
See  PtKAOfMO,  I-.' 

JOINT  STOCK  COMPANY. 

I.  Liabiliiyqf.mmitk€matAkdper90M. 
See  Partnbk,  1. 

1.  J.,  B,,  and  C,  directors  of  a  pro- 
jected joint  stock  company,  eofi- 
tnict  in  their  own  names  with  D; 
a  shareholder,  for  the  purchase  of  a 
mine,  and  after  the  Ibrmaibn  of 
the  company,  enter  mto  further 
agreements  with  D.  respecting  the 
purchase,  wiA  a  dssne,  escnaf  ting 
them  from  personal  liad)il]ty  upon 
certain  parts  of  the  contract:-'-- 
Held,  that  A.,  B.,  and  C,  wmj  be 
sued  by  D.  upon  those  parts  of  the 
contract  to  which  the  exemptkm 
does  not  apply,  Attwood  v.  Anoff, 
M.^OA.  246 

2.  As  to  the  liability  of  the  Patriotic 
Assurance  Company  of  Ireland,  see 

158  {a) 

11.  tiabihtf  of  wenAeri  inter  9e. 
See  Attorney^  %. 

3.  As  to  centrHNUion,  aae  Afttuni  «. 
Cadd,M.%Q.4.  240 

Ji^nf  iee  wjprn,  I  • 

Sb 


,  7iS  JWflWES. 

JOINJ^IfANTS. 
See  Estate.  V. 

JUDGMENT. 

^,  l.y'p^j'ifiafye^hdifrdaief^, 

I^Al^atioq  0^  judgment  ta  fii^lr  day 

^,;  p(;J^ifiiin /^as«8  of . bftqkniptcy. 

.   CirflW?Pfly,v.  fidkr^.  M.  8  GA.  330 

II.  Proceedings  upon. 
See  Debt,  1. — Scire  Facias,  I. 

III.  Admisiiiuity  of^  in  evidence. 

iSre  EviD&iiov,  14,  15. 

2.  ^*?i^y  f^trfiJin?cl  ffom  f^Uio^  .up  a 

,.  fofj^ef  JudgnioiU  u{»pn  second  tnal. 

/I,.'    •"...  .,.«  689 

!..        '    JURISDICTION. 
Sec '  KiovhUTX  Goi»T)  I.*^€ourt  of 

•  ;   HsdUESSTy  I«^-^Jv»TfCB»^  II. 

JUSTICES. 
S!?cALtiEli'MA^/5. — CfeRXioiAiii,  I. — 

''      CoiTMtTlIENt,    1. — HroQWAYS^  1. 

^'  ^MAlfrDAilcs,  3.— Mayor,  1. 

;  '>  '    L  RapdnMHH/ of. 

''  ("'  Seeitifi^B,  0.— Tre^pviss;  4. 

I^.^o  action  lies  against  justices  fpr  a* 
distress  under  a  conviction  for  not 
doing  statute  hibour  on  the  high- 
ways, where,  by  reason  of  plaintiff  *s 
occupying  land  within  the  parish, 

th^  justices  have  jurisdiction    Faw- 
ci^%fMlis,  M.  BG.4.  102, 

'.u  II.  Jurisdiction  <ffi 

'''■    '"She'3A*rrtZiitvr,l, 

?^  .tfl  sucL  a  fase   a  prescriptive  ex - 

^^nption  in  respect  of  tltc  particukr 

,  9^t^te  m  Immlet  sWiM  be  pleaded 

^    or  pvei[)  in  evidence  before  iLc  jus- 

.    t-R-es,  or  made  tbc  subject  of  an  ap- 

f.    peul  to  the  Quarter-scissions*      tW* 

p,  A  person  wtiose  tirimt;  is  ^Idcd  to 

ibat  of  the  i-egubr  officer  In  a  wnr- 

'  '  r^kot  under  a^/i\/ff.^by  the   pluiti- 

,    >iff;fi  attorney,  and  u lio  i;»  employed 

^  |o  watcU  rhe  gpoiLs  after  tbcy  have 


.  b€C^.$»kin)  l^y  ^  att«ar>  Isiinot  a 
fc^iMN^r' within  <^bc  jurisdiction  of 

.  .jiMtic^of  the  peaces  YA<kr  go  (Q^.  2, 
^  1^4  Br^mnU  v.^F^tmeck,  3/. 
&G.  (J,  -  ,       pflg^^OO 

4*  No  pretiimptioii  in  favour  of  juris- 
diction of  iimp^ist rules p  Rex  v^  AU 
SumlM,  IL  8&9<:^.  4.  4jC3 

5 .  ^ V  be  tber  j  u  ri  uVi  cti  on  i  %  s.uffie^i«  ii  lly 
shewn  if  it  be  idlcged  on  tlic  \mc  of 
the  in^trumeut,  or  whether  it  nntijit 
be  proved  aliandt^  qua: re  ibid, 

C-  Where  there  )s»  an  entire  want  of 
juri  Miction,  an  net  ion  may  be  niain- 
tiiint^d  against  ju!*<^ice$*  101? 

LABOUREIU     ' 
I.  VVbo,  within  «0  6*«ot  ».  c;   19. 
BrmmveUv,  Penncck,  Af.  »0.  4. 

409 
2*  The  describing  a  party  by  th^  ad- 
dition of  "  U^Mirer^'  in  a  vrairrant 
not  tarttatnoiiQt  to  an  allegation  of 
his  being  a  labourer.  Hfid. 

LACHE& 

I.  JFater  of. 
See  l&lhlA  AND  NfoTES,  It. 

LANDLORD  AT^  TENANT. 

L  Tenant  at  liberty  to  <dispiptai« title 
of'  pttrty  to  whom  be  ba»!a^focd, 
bwt  ^'rom  whoip  he  did*  not  receive 
possession.    Qdrt^skyf.Seavelli  703 

LEASE. 

I.  What  shall  amount  td  a  Lease. 

SceBsTATK,  1. 

IL  Construction,  of. 

1 .  Demise  for  year8>  at  the  rerti  of 
791  \2s.  6d.,  with  a  stipulation  that 
lessee  shall  BOt  build  wfthont  a 
trritten  licence.  Covenant  by  lessor 
topfty*  all  taxes,  iken^kargtd '4r  to 
he  charged^  upon  or  in  respect  of 
the  land.  Lesiuor  b^vivg;  given  such 
licence,  of  even  date  with  the  lease, 
buildings  are  erected,  ivhcrcby  the 


ttiA^t.. 


tiW: 
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-    '  tidoe  <»f  the  exMe  n  imprafed;  and 

the  ammuit  of  tuxes  iiieressed : — 

-   H^,  tbat  lesser  i»  JiaUe  for  the 

^    amount  of  taxes^  cakalated  upon 

thercntof79/.  12«.6(/.  only.  Jrat- 

B6n  t.  Home,  M.  BO, 4.  page  Idl 

%  Upon  a  demifse  ^  nntif  Michaelmas 

"  '  tiext,  and  no  longer,"  with  the  pri- 

'    vilege  of  using  part  of  thi^  premises 

'*    ioT  specific  purposes  tiU  Lady-day 

ibllo^tng,  ejectment  maybe  bremght 

'   for  those  pttrt«  to  which  Che  privi- 

It^  does  not  extend,  ?tt  thefnterval 

between  Mkbaelntns  and  Lady-day. 

Doe  V.  Houghton,  M.  S  G.  4.    208 

3.  Such  an  agreement  containing  an 
express  provision  for  giving  up  the 

'  farm  at  Miobadmas,  the  lessor,  with 
the  asseAt  of  the  lessee,  adds  the 
words,  "  house  and  buildings,:'*  — 

•  Sembk,  that  this  alteration  does  not 
rtifnire  a  new  stamp.  ibid, 

4.  By  a  tocal  act  of  parliament,  and 
a  lease  made  in  pursnance  thereof^ 
A.  grants  to  B,  lands,  with  liberty 
to  lay  waggoD  wa!ys  Ibr  the  carriage 
of  coals,  for  the  term  of  sixty  years, 
and  such  further  term  as  B.,  his 
executors,  &c.,  shah  work  certain 
Qoal  mines;  proviso,  (both  in  the 
act  and  the  lease,)  that  if  B.  cease 
to  WOA  the  mines,  or  fail  in  any 
one  yeai*  to  carfy  a  certain  quantity 
of  coals  to  a  depository  called  C,  A. 
may  re*ettter.    By  a  subseqaeat  act 

•the  qnaotity  to  be  carried  is  in- 
creased ;  proviso,  that  if  B,  do  not 
yearly  carry  stoch  increased  quantity 
to  Cv  "  or  to  some  other  place  near 
thereto,  to  be  used  as  a  depository 
for  coals  instead  thereof,*'  A.  may 
re-enter.      By  the    last    proviso, 
the  firet  is  virtually  repealed  j  and 
Bb  carrying  the  increased  quantity 
to  a  depositary  near  to  G.,  ie  ex- 
y.   oBsed  from  carryiag  coals  to  C*  Doe 
r    V,  Braudtimg,  If .  8  ^  9  6»  4.     600 
d.  What  shaU  be  cooaidered  as  net 
.  rent.  644 

Hf.  Covenant  in. 

(J.  As  to  what  shall  be  considered  an 
irxi/d/ covenant,  see  Agreembnt,  2, 3. 


'  LfBEt.' 
See  Plbadino,  3. 


LIBERUM  TENElltENTUM. 

f.  SetireplieatloA  to  k  pW  bf^^libh- 
ram  teneniMum,  When  f^lead^d  by 
way  of  asdertlbn  of  title,  add  »dt  as 
the  common  bar.         pfff  221  (c) 


;l 


LICENCE 


L  Qp0ivlm4r*  '^- 

1.  A  Sdfnee  fV6ta  ihfe  ♦«ettddfe6r'k'ihat- 
tel  fo  the  veoddr  iorestito^'the  f)os- 
session  if  the  price  be  not  duly 
paid,  is  an  answer  to  an  action  of 
trover  btooght'bytfcfe'vetfdee  against 
the  vendor  for  resotting  tfae  posses- 
sion upon  non>-paytnflnt.of  the  price 
at  the  stipulated  period.  Howes  v, 
Ban,M.SG.4.  288 

2.  But  it  is  no  defence  in  im.^ction 
brought  by  the  alienee^  where .  the 
possession  is  resumed  aUer  the  alien- 
ation, ibid, 

3.  Nor  is  it  available  ngainit  the  per« 
sonal  representative  of  tbe  vendee, 
where  the  resumption  is  aftci-  his 
death.  '  ibid. 

•LIEN.        /  \ 
1.  General. 

1.  A  wharfioger  has  a  gener^  lien 
in  respect  of  wharfage.  'Holderness 
y.  ColUnsan,  M.  BG.  4j  55 

2.  A  wharfinger  has  not  a  general  lien 
in  respect  of  hbourage  and  SMirc- 
houseWddm^ '  except  l^  i^eement, 
express  6t  Implied. ibid. 

3.  General,  contlmred,  Abd  nYidis- 
puted  usage,  tn^y  Be'  eyidwide  of 
such  agreement.  '      •  m  "«       "^id, 

4.  But  x^ert  the-HgM  'H  d^pnted  in 
the  place'  where  the  whaHtoger 
lives,  he  cannot  set  it  tjp  ag^ilst  a 
customer,  vnTess  he  has  preVilodsly 
^ven  lihn  notice  tKrit  KeSvlll  deiu 
only  oh  those  te^nrt."      "  '    tttrf. 

3b2 


740    iVIAl^ICIo'uS  PROS. 

11.  Pafticul(^r, 
See  VfniPQU-and  Fi7rc«4.su. 

/>.  A.  purchased  and  paid  far  East 
India  silks,  the  warrants  for  which 
lie  sent  to  B.,  his  broker,  with  bills 
to  nearly  tfaehr  talue,  drawn  upon 
'£.«  which. ^  accepted.  R.dU  not 
pay  his  acceptances  when  due,  but 
received  from  A.  the  acceptances 
of  ^.  to  neaijy;  iht  Baroe  amount, 
foi:  the  purpose  of  taking  up  his 
own  acceptances,  but  which  he  ap- 
plied to  his  own  use,  and  after- 
wards pledged  the  warrants  with  C. 
In  trover  for  .tl>e  warrants  by  A. 
against  C.:— Held,  that  by  s.  8,  of 
6  G,  4,  c.  94,  B,  not  baTing  paid 
his*  own  acceptances,  had  no  lien 
upon  the  warrants  which  he  could 
tramslbr  to  C. ;  and  that  therefore 
C.  heni  no  right  to  detain  them  as 

*  against  A.     Fletcher  v.  Heath,  M, 
8  G.  4.  page  335 

6.  As  to  tfid  lien  df  the  vendor  of  a 
chattel  for  the  price^  see  Howes  v. 
nail,  M.Sp.i.  288 

7.  As  to  the  lien  of  the  vendor  of  a 
chattel  for  repairs,  291  (a) 

8.  No  lien  where  possession  obtained 
by  wrong.  292  (a) 


LIVERY  OF  SEISIN. 
See  Ejkctment,  1 . 

iX)NDON     COURT     OF     RE- 
QUESTS  ACT.        322  (a),  567. 

LUCRUM    EX    PR^.ROGATA 

SOLUTIONE  EXACTUM. 
See  151  (b) 

':  LUNATIC. 

^ar  ComctTM  ft3ip,  1. 

MALICIOUS  PROSECUTION. 

See  tiviDExcE,  6,  7. 
I.  Remedks  of  party  prosecuted. 


MANOR. 

1.  A  rule  for  A  criminal  information 
is  no  bar  to  an  action  for  a  mali- 
cious prosecution.*  Ckddy  v  Bar- 
low, M.  BG,4.  page  27^ 


MANDAMUS. 
See  CoHPoaATioy,  3. 

I.  In  what  cases  granted. 

1 .  This  Court  will  grant  a  mamkmus 
to  a  canal  company,  to  enter  ppon 
their  books  the  probate.  o)^.(lm^wili 
of  a  deceased  shareholder  ji  >  ic%vjng 
any  question  as  to  the  validity  ^nd 
efl'ect  pf  the  probate  to  be,r<^i>e4by 
a  return  to  the  writ*  Rex  v.  IVpr- 
cester  Canal  Co.     //.  8  &  ^  G,  4. 

529 

2.  The  Court  will  grant  a  mandamus 
to  commissioners  entrusted  by.  act 
of  parliament  with  the  regulation 
of  the  expenditure  of  a  parish,  to 
compel  them  to  levy  a  rate  iar  the 
purpose  of  paying  ofif  a  sum  bor- 
rowed on  the  rates  by  former  coqi- 
missioners  witbput  plec^ing  their 
personal  responsibility,  where  the 
liabilities  created  under  the  former 
act  are  reserved  by  the  new  act, 
although  the  latter  directs  that  tlie 
commissioners  ^b all  bd  'SUed  iT>  tfie 
name  of  iheu*. clerk,  and  no  interest 
has  been  paid  within  twenty  years. 
Rex  V.  5/.  Paul,  Shadwell,  //.  8  &  9 
a.  4.         '  591 

3.  Mandamus  to  justices  to  enter  con- 
tinuances and  bear  appeal.  Hes  v. 
Justices  of  West  Riding  of  York' 
shire,  H.8&9G.4.  547 


MAINTENANCE. 
See  Settlement,  3. 


MANOR. 

I.  Reldiive  rights  of  lord  and  ttrtdnt. 

1.  In  respect  of  timber,  &c.    Fleming 
V.  Simpson,  M.  8  G.  4.  '  269 


MISDEMEANOUR. 

MARRIAGE. 

5«  SfittEEMfiNT,  4,5. 

i.  If' hen  vahd. 
See  EviDBircs,  2,  3. 

MAASHAL. 
Sec  EfCAFE,  1. 


NEXT  PRESENTATION.  741 

II.  Recognizance* 
1 .  Recognizance  by  prosecutor  of  in- 
djctteent  M  'mhdtmembut  under 
$  ^.  &  A/,  c.  llfc,  «. 2.     page  526 


MlSNOMER< 
5w  ExstuTfOK^  1 .— S^jtwif  p,  1 ;  2, 3. 


MASTER  AND  SERVANT. 

i'.'TIi^  toaster  de  facto  of  a  married 

'♦vdrtiart  may  maintain  actions  found- 

■  €(!  upon    that    relation   against    a 

'  '  witingdocr,  though  the  contract 
may  not  be  binding  as  against  the 
btisbtond.  Harper  v.  Luffkin,  M. 
d  C^i4.  •  page\6^ 

MAYOR. 

1.  Not  necessarily  a  justice.  369 

MEMORANDA,  1,515 

AJffiSNE  PROFITS. 
.6V^..Co0T6>  1.-*-Ent«y,  8. 

MIDDIiESEK  COUNTY  COURT. 
See^    -     '  5-62,  562(6),  566 

MIDDLESEX   COURT  OF  RE- 
QUESTS. 

Ste  322  (a) 

MINES. 
See   Joint    Stock  CoMPANy,    1.— 

PAaTNBBS,    1. 

MISDEMEANOUR. 

\\  Costs; 

1.  ;vy«b^re  aUowed  ta  pKoseaUon  ♦f 
misdemeapours.     Resy,Coqke,  H. 

;;?&&G.'l^     /  ,  '526 


MISTAKES;  ' 

1.  In  an  attorney's  biU/see'     2^45(6) 

2.  In  an  insolvent's  schedule,  see  Ufid. 

MUTINXACT. 

1.  ExaniinatioD  of  soldier  as  to  set- 
tlement under  2,2  Geo,  3»  «»  4.  667 

2.  Under  5  Geo.  4,  c.  13.  ilfid. 

3.  Power  of  magistrates  under  Mutiny 
Act  is  iDagi3t^rial  and  opt  ndDiite- 
rial.  ,     .,       666 

NEGLIGENCE. 

See  Attorney,  I,  11.— Insubance, 
2,  6. — TuBNPiKS  Roads,  5. 

NEW  TRIAL.  ' 

1.  PFhen  grantable. 
See  Practice,  2,  7. 
i .  A  new  trial  will  not  be  granted,  in 
an  action  for  a  malicious  prosecu- 
tion, on  the  ground  of  excessive 
damages.  Caddy  v.  Barlow,  Af.  8 
0.4.  '      •      '275 

2.  Nor  to  enable  a  party  to  prb^uce 
evidence  with  which  he  might  have 
been  prqvidpd  at  first  trial.  .  JOocv^ 
Price,  B.  8 Si 9  G, 4.    '     \^    m 

II.  Ajffidatits. 

3.  Where  a  rule  md  for  a  new  trial 
is  obtained  without  affidavit,  no  af- 
fidavit can  be  read  in'  answer. 

393  (fl) 

NEXT  PRESENTATION. 
See  Deeps,  2.    ,    ,     , 


^  AummfiXiaai'M,  ^, 

NONSUIT- 

1 .  Not  gran  table  in  bank,  where  no 
leave  reserved  at  nisi  prius.  page  261 
I'      ■  ' 
V    iNQTiCE  OF  APPEAL, 
See  Appeal,  2. 

NULLA  BOkA. 

NURTURE. 

OBLIGATION. 
See  Bond — IJonoeaby  Obligation. 

OMNIA  PRJESUMUNTUR 
RITE  ESSE  ACTA. 

1 .  This  maxim  does  not  apply  to  facts 
which  constitute  jurisfilction  of  ma- 
gistrates. 668 

2.  Or  ofcommis&iontrs  of  bankrupt. 

ibid. 

ONUS  PROBANDI. 
OPJPREgSION. 

*  See  Sir  AY  OJ-  PROCBBDINOS,   1 , 

ORDERS  OF  JUSTICES. 
/},  J^iri&dktion  not  pr^c^nied  in.    069 

OSTLER, 

.  »i    '11 

OTHfol' ACTION  PENDING. 
fi«  j4B^fii«¥NT,  1.  — Stay  of  Ph.o- 

CEJEI^lNGS,  %^ 

OVERSEERS. 

^  'See  Cebtipicatb,  2.-— Sblect 
Vestry. 


L  DiUy  j^  QQerseer4» 
L  Therefasalbf  aoovanoerioalkmr 
a  parishioner  an  inspection  of  a 
poor  rate,  constitutes  tftie  latter* a 
paity  aggrieyedy  and  ^e  lEimer  a 
delimiter,  nrlthiu  \fQ^.%  c.  3, 
s.  3.  Bennett  v.  Edwards,  M.  8 
G.  4.  pageA%% 

2.  Wheiber  ail  asshtdkt  iyiei^b^t  is  a 
person  within  that  statute,  qumc.^ 

-     ,iind. 

3.  In  an  ^ctioj)  ppoo  tb^  B^MfMU-  >t 
must  be  pn^ed  tbat^  under  l^isj^p- 
pointment  by  the  ^lect  Ye^r7«  it 
IS  the  duty  of  the  oversq^sj,  to  pro- 
duce the  rate.  t^. 

OYER.        I . 
See  Vabiancb,  1 . 


PARENT  AND  CHILD, 
Sec  Paupb,b,  1,  2.— Settlbipint,  8. 

PARTNERS. 

See    Attornby,    2.-^oiN!r    Stock: 
Company^  1,  2.-rTRBaPAB8,  4- 

I.  JJahiUty  of,  to  third  persons, 

1.  A,  pays  money  for  shares  in  a 
miue  to  £,,  describes  hiiyiaelf  as 
trei^surer  of  the  mine,  and  Taaelves 
from  persons  calling  themselves  di- 
rectors, a  memorandum  purportiog 
that  ^.  is  a  proprietor  of  ^^Bre^ 
and  that  his  name  is  entered  in  the 
cost  bookt  A.  in  Mnriting,  and  in 
ooDYersation,  acknowledges  himself 
to  be  a  skardiolder,  anid  receive 
money  from  B.  as  ineasurer,  on  «^- 
tount  of  supposed  profits,  but  no 
deed  is  executed,  nor  is  there  «ttj 
assignment  of  any  ibterest  in  the 
mine  firom  the  lessee  !*>~Heid,  that 
A,  ts  not  liable  for  supplies  M- 
nished  the  mine,  unless  fumisbisd 
on  his  credit.  Vice  v.  Lady  Anson, 
M.8G.  4,  113 

2.  A  joint  Interest  in  and  occupation 
of  a  farm  by  two  personsj^  i>  not  b 


FAVMftNT. 


PhiiATitiM: '     ws 


paitnenlnp,  so  «8  to  cohtey  to 
>^«teli.  M  taplied.  auilorily  to  l^Dd 
,.  the  olher^  hf  the  acGe|]taDoe  «f  biik 
.  of  .QscliMige  for  dnburaNneiilt  in 
..FBfipndof  th^farm.     Crraofatedtr.v. 


.      PARTY  AGGRIEVED* 

I;  Oosls-to  prosecutor  of  an  indiet- 
'ment  for  obstructing  a  highway 
-where  ^rtjr  aggrieved.      627,  528 

2. '  Where  Yieeestary  to  shew  in  notice 
of  ap^al  that  appcUftnt  is  a  pArty 
Aggrieved.  547 

PARTY  WALL. 

^BOUNOAEY,   4. 


PAUPER. 

5«eCEBTIFICAT£,  2. — EVIDENCE,  8,  9, 
1  I  .-^  RaTES^  I .—  RELIEF.  —  &;t- 
TLEMENT. 

L  Fanniy  of  Iriikman. 
!#-  The  wMe  and  children  of  an  Irish- 
man«  who  has  no  «eCtleinent  in 
England^  and  absconds^  leaving 
them  chargeable,  roust  be  removed 
to  the  place  of  the  w?fe*8  last  legal 
«et«kil)ent,  and  cannot  be  nassed 

'  to  Mlatki,  under  the  59  Geo.  3, 
li.  i«,  «.  33.     Rtx  V.  Cottmgham, 

:M:9G,4,  439 

II.  Within  age  of  nurture. 
2<.  Tl^  sQssiooa  quashed  an  order  of 
\r^mO^^  both  as  to  a  married 
.wo9)£Mii  aod  a  chiJkl  who  accom- 
j^nied  b^r :— Held»  l^at  tfaey  there- 
to, virtually  declared  the  child  to 
.jite.  ^ithia  the  age  ^f  nurture^  and 
jrremovahlQ  from  the  mother,  and 
«Ah«t  the.  Court  might  preeume  the 
fa9t  to  be  so.  /{cap  v.  Brmgton, 
Mm  »  0.4,  481 

PAYMENT.) 
h' Pte»i0hj^Hon  of.  ' 

•  Sie  tiltLS  AND  NoTES^  2,  ji,  4. 


1.  Mere  lapse  c^  titfife  ^^prmdfadc 
sup]K>rt  apleaiif  >pii9ifttelk^^agf  596 

2.  So  it  will  justify  a  return  of  pay- 
ment to  a  mlihdan^/  ibid. 

IL  Jfpplkatim,^./ ,  ^,^  , 
See  Biggs  v.  Dtoight,  M,  8  G.  4. 


Tl  •/ 

Set  Abrest^    1,— ^t;(omby^   12.— 
Peacticb,  3, 4^  5. 

PERFQRMANGfi. 

See  PwApjLNPa  7j 

PER  QUOD  SERVITIIJM  ^^8IT. 


S<ieT^^r/aA,A^  i.t 
PLEAtolNG. 


See  CoflYS,  7.— BrnaEHcB,  4,  '1().^ 
Pbotestation^  1 — Vabiance,  1. 

.  K  J>0phtt^i(m.   '  > 
iS^  Abditbak^kt^  ]. 

1.  A  count  in  assumpsit  for  monej^ 
had  and  rraeiv«d  by  defendant,  as 
executor^  to  the  use  of  plaintiff^ 
cannot  be  joined  with  a  count  for 
money  due  to  plaiotiff.  6>ff  df^i^d- 
antj  as  executor,  upon  an  account 
stated  WHh  Mm  of  money  doe  fram ' 
him,  as  executor.  Ashh^  v,  AMy, 
M.8G.4.  180 

2.  Qwrreg  wbetber  the  Jailer  xount 
can  be  joined  with  a  count  for 
mop^ipaM  py  pl^^iff  tq  %|  w 
of  defendant,  as  executor.  Hid. 

3.  Adecfomiion  stating,  thai  defHid- 
ant  "  published  a  fifdse,  scandalous, 
malicious,  and  defamatory  libel  of 
and  concemSbit  ^hdhliffy  tontaining 
among  other  things  .the  fal^c^  si^n- 
daloiis,  malicious,  defamatory^  and 
libellous  matter  following,  that  is 


744       IMIBAHING. 


(  i/.i'..rPLEl4DiN(».o^t 


to  say/^^sbliH/ifbr  not  averring. 
.     that,  such  iHclbus  moU^r ,  was  /'  of 
.     r  andcoQoeraiqg  ib^  plaiptiff;"  im*- 
i    kiss  the  wor«^  set  out  distinctly 
point  to  the  plaintiff^  or  that)  appli- 
^  cation  i^  given  to  them  by  an  innu- 
endo.   Clement  y,  Jtvber,  M,  8  G,  4. 
page  281 
4*  A  declaration  ouiittiug  to  wllcge  a 
factp  witliQuf  proof  of  ^vUitb  at  tlie 
trial  the  j  udgt:  oilglit  ni>l   to  have 
directed,  or  tlie  jury  to  have  found 
^  .    a  verdict  for  the  plaintiff,  cured  by 
such  verdict.  285 

5. -r^*  havings  at  my  request,  consented 
\  to  stay  proceedings  against /I.,  1,  C, 
do  hereby,  in  consideration  thereof, 
promise  to  pay  5(1/.  on  account  on 
the  first  day  of  April  next,  and  the 
further  sum  of  53/.  within  four 
months  next  ensuing  the  first  day 
."  of  April/'  A  deekration  on  this 
Hgrcenient,  stating,  th:*t  in  conisl- 
deration  that  J.j  at  the  retjnest  of 
C-j  xfoM  consent  to  suspcud  pro- 
ceedings agiiiust  B.,  C  promii*ed  to 
pay  to  A.  30/,,  and  that  J.  did 
^  suspend  proceeding?  against  fi.,  disi- 
closes  a  aufficient  consideration, 
averfi  a  ^liffieienl  performance,  and 
IS  supported  by  tlie  terms  of  the 
agreeiueut.  Papte  v.  WiUoth  M.  8 
G.  4.  708 

6.  Inspection  of  papers  granted  for 
the  purpose  of  framing  ^eclaratioa, 

571 
'      ^  11.  Indictment, 

7.  Indictment  for  obstructing  a  high- 
way, charging,  "  that  defendant  re- 
moved a  culvert  tn  the  parish  of  S., 
opposite  to  a  mill  there^  in  a  high- 
wsftkere,  leadftig/zwi*  S.  to  H.  :— 
Held,  good  on  motion  in  arrest  of 
judgment.  Rfx  v.  Knight,  M.  8 
G.4.  217 

ni.  Plea. 

/SteeABATEMCNT,,!* ARmTRABIEMT^ 

2,  3.— Dj5bt  1-— Justices,    1.-- 
Paymekt^  J.— Stay  of  Faoceed- 

ING8,   I. 


%i  lai^'.pka  $]iitifyicigj^(ar}iAi]Bspass 
wider  ths  HrarrdnSi  of  •  oitigiBtrate, 
^U^heiaciAieonBtitutiilg  libdjuris- 
(lictJOn  muai^i)^\aU^pi»>)alid  are 
issuable.  vage  668 

IV.  Replication^  ^c,^ 

9.  To  debt  on  bond  conditioned  "  to 
replace  stock,  with  all  dividends 
which  shall  accrue  due  upon  the 
same,  from  the  date  of  tne  bond, 
upon  three  months*  notice,**  defend- 
ant pleaded  that  plaintiflT  did  not 
give  three  months*  notice  to  replace 
the  stock,  with  the  dividends  which 
'would  have  become  due  for  the  same 
from  the  date  of  the  bond.  Re- 
plication alleged,  that  more  than 
three  months  befiwe  action,  plaintiff 
gave  notice,  at  the  expiration  of 
three  months  to  replace  the  stocky 
with  all  dividends  which  had  accrued 
due  on  the  same  from  the  date  of  the 
bond,  and  then  went  on  to  assign 
a  breach  in  the  non-lrtmsfbr  of  the 
stock: — Held,  that  the  notice  set 
out  in  the  replication  was  sufficient; 
and  thai  the  assignment  of  the 
breach  was  unnecessary  and  in-' 
formal,  but  that  the  objection  could 
be  taken  ooly  by  way  olf  special  de- 
murrer, for  duplicity.  Hudson  ▼. 
SmUh,  ilf.8G.4.  489 

10.  If  a  plea  to  a  declaration  oo  an  in- 
demnity or  surety  bond,  ttatts,  that 
the  principal  duly  aocouDt«d,  and 
the  repHeatio>D  alleges  tke  receipt  of 
several  sums  for  which  be  did  not 
account,  and  tlie  rejoinder  states 
that  these  sums  were  received  from 
C.  D.  and  E.  and  that  A.  did  not 
account,  a  sur-rejoinder,  alleging 
that  the  moneys  stated  in  the  repli- 
cation are  other  afhd  different  from 
those  specified  in  the  rejoinder,  and 
concluding  So  the  country,^*-}s  good. 
CaIx>ertv.Oordon,3I:SG,4.    497 

I  (.Where  to  a  qua  tearnmt^  mforma- 
tion  defendant  pleaded  thai  he  was 
elected  by  the  major  part  of  the 
common  council  duly  assembled,  a 
rcplicatiou  stating  that  notice  of  the 


POWEB  OFl  ATTORNEY. 

'  •  I '  pirpeseibr  infaidi  4km  aaseftlbly-Wa^ 
-  <  <^.be  held  faad  no^hteti  «ghreB,  was 
•i'i  beM  .bad    on..  dciiNirrea-^itejr  ▼. 

V.  Assignment  of  breaches. 
See  Pkactice,  7. — Suprdy  9. 

"  .     r-        ■ .    ■ 

.'  VI.  Frafert. 

J2.  .party  pleading  a  grant  of  a  next 
, ,  .  presen^tion,  and  a  nreseutatiou  un- 
der, it^,  as  the  fbuQuatlon  of  a  title 
in    auare  infpcdit,  need  not  bring 
tbe  ,tteed  of  grant  into  Court, 

298(6) 


POOH  RATES. 

5«eRAJSa,  l.-*SfiTTLEMBNT,  9. 

POWER  OF  ATTORNEY. 

I,  Construction  of. 

1.  To  be  construed  strioily.    79,  708 

2.  A  power  of  attorney  "  for  me,  and 
on  my  bebalf,  to  pay  and  accept 
sttcb  bilk  of  exebange  as  ahall  be 
dniwa  or  chaorged  on  iot,  by  my 
agents  or  c^rresponidents^  b$  octa- 
tkmsbftU  require;'*  autborins  the 
fkttomiBy  M>  anoept  aucb  bills  only  as 
ara.drawn  upon  tbe  principal  by  bis 
ageols  ^.  correspondents  in  that 
cbMraeteTi  and  m  respect  of  tbe 
private  transactions,  and  on  tbe  in- 
dividual aeoottotj  of  tbe  principal. 
Attxmd  V.  Munnii^,  M.  8  G.  4. 

€6 

3.  A  power  of  attocney,  to  pay  and 
veceiveaMoey,  buy  andsoU  lands. 
biieg  and  defend  aotions,  give  and 

.  4ake  releases,  indorse  and  negotiate 

bills  of  exdiange  payable  to  tbe 

,    ^iueipal^  and  generally  to  peiforui 

,aU  otlier  affairs  and  concerns  of  tbe 

principal^  doe»  not  antborize  tbe 

.«    attorney  U>  aecept  bills  drawn  on 

.  <.  tbe  priuclpaL  *     «     ibid. 


•  >  ^RAOGDICE.     1 «  745 

,      t,  M  I  PRACTICE,    . 
See  Ai^fiiy^vit.— BaJx,    I.^^Costs, 
I.  S.-^EvVi>E»CK,  K,  I^.-^New 

TniAt,  1;— pR«6feNtl4E»V,  1.— 
pR0CKf)EWT)6,      I  .*^^ftOt!4»llATION, 

OP  pROCfc^Dll^OS,  1;  '       *■  '  ''' 

'   r;  Ptocest!  '\  /    ^ 

upon  an.  affidavit  of' deU  duly 
sworn,  pursuant  to. the  1(2  G.  1, 
c,  29,  8.  J?,  an  office  copy  of  the 
same  affidavit  >vill  authonze,  tbe 

.  issuing  of  a  iatiiat  into  a  ^{fferent 
county.  Balcer  v,  J}l(Wf  M. 
8  G.  4.  .  jm^  232 

%.  A  term  must  not  int^ryefie  be- 
tween the  return  of  aii  pXias^  and 
the  issuing  of  a  pluries^  oill  of 
Middlesex.  miteU  v.  Archer, 
3f.  8G.  4.       .      .     .    '  817 

3.  An  Irish  peer  not  liable  to  be 
sued  by  cajyias  ad  respon^ndum. 
Coates  V.  Lord  Hawdrden,  M,  8 

G.  4.  ;    no 

4.  Although  the  capias  be  .pfervice- 
able  or  formal  only.  ,  J18,  n. 

5.  Upon  a  plea  of  peerage  m  abate- 
ment the  Court  will  not  postpone 
the  trial  at  the  instance  of  tbe  de- 
fendant. Wade  V.  Bimdngham^ 
H.  60  G.  3.  &1  G.  4.  \  ilW,a. 

IT.  Parttctitars  of  demand. 
7.  As  to  mistakes  .iii  particulars  of 


demand,  see 


;845  w 


fll.  Payment  iff  fmmeyirtfotoiiri. 
See  159(a) 

.    "  IV.  Nj^tioe  to,  produoei 

And  see  BucA^ti,  1^ — hfsi^t&kov  of 
-  PtJB£ic  Dbcuireitts,  li 

8.  Where  a  party  to  an  action  is  re- 
sident abroad,  all  papers  having  a 
direct  bearing  on  tne  cause  will  be 
presumed  to  be  ptrt  into  tlie  hands 
of  hk  aboniey',  and  a  re^nable 
notice  to^tbat  attorney  WIM  oe  suf- 
ficient. •  !14(6) 


746         PItAlGTICE. 


i9K£S£Nl'SffiMcP/> 


0.  Secus^  Wkfal  i-egard  tb*  li  party  re- 
siding in  this  CQ\\ntry fSemble, 

page  \l4(b) 

10.  Although  the  party  he  actually 
travelling  in  3QQtla^d^  semble,  ibid. 

11.  As  to  what  papers  tnay  be  natu- 
rally ^uppo^d  to  b^  {da^d  in  the 
hands  of  the  attorney,  see  115  (6) 

..^     .  .y.  Triaf. 

12.  \Vhere  m>on  the  plaintiflTs  evi- 
dence, th^  judge  intunates  a  strong 
opinion  in  favour  of  the  defendant, 
upon  SLjpp}pt,ii^<^iYf  of  the  cause, 
and  in  dons'equehce'  of  such  inti- 
lua^on^  the  dcfeiiclant^s  counsel 
omits  to  call  evidence  in  support 
of  a  different  point  intecdt^U  to  be 

'  i-aised  by  way  of  deferjce,  the 
Court  mn  direct  a  new  trial  only, 
dnd  \vill  not  order  a  verdict  to  be 
^entered  for  the  plainiifT  Le 
^^ing  V.  SimpiOT^  ilf.  8  G.  4. 
*:    ■"  ,  269 

1^.  tipona  covenant  louse  on  demised 
premises  all  dung,  straw,  soil,  com- 
post, ashes  and  manure  made  there- 
on, a  breach  is  assigned  in  not 
using  on  demised  premises  all 
dung,  HtX9,y^  sail,  compost,  ashes 
and  manure  made  thereon,  but  on 
^e  contrary  thereof^  tahing  away 
fltraw^  soil,  ashes  and  manure. 
PIhi,  that  defendant  did  not  take 
awa^  the^d^  straw,  compost,  ashes 
und  manute.  A  verdict  being 
found  ^r  the  phuntiff  tipon  the 
supposed  insufficiency  of  the  plea, 
without  the  production  of  evidence, 
the  Court  refused  lo  enter  a  non- 
suit, or  direct  a  new  trial,  Tlie 
proper  course  seems  to  be,  to  enter 
^  verdict  for  tlie  deftndant  upon 
i}^  .hreacb^  with  un  aasessment  of 
damf^es  as  to  the  soilt  or  geiic- 
wdly  as  tq  the  premises  in  the 
breach  not  covered  by  the  plea. 
Marrack  v.  Eiii^,  AL  B  G.  i,  511 

VI.  ProceeAngs  against  sheriff. 

14.  After  a  rule  to  bring  in  the  body, 
defendant  has  the  same  time'  to 


justify  hA,iii  (M  ibe^MT  to  bring 
in,th&bo4y>  yjz*  fp,ur  dayfi>>i»  town,' 
axwl  six  in,€AMiitry-caus^|.  Whittle 
Y.  Oldaker,  M.  S  G.  4.     page  29S 

15,  A  rule  to  bring  in  the  body  does 
not  ijiiad/plaim&r  %q  fxoaa^'^y 
attachment;  at  the  expiratipn  ol^ 
that  rule^  he  inay  sue  uppn  the 
bail  bond.  ibid. 

VII,  Irr^gularit^^  ^  /  \  .v\ 

16.  Where  the  service  pf  a  writ  is 
irre^ar^  but  the'  defendant,  on 
receiving  notice  of  declaration, 
says,  *'  It  is  aU  rigbtf.I  will  call 
and  settle  the  debt  'and  cosU;" 
the  irregularity  is  #aived.  Lloyd 
V.  Hawkyard,  M.SG.^.  820 

PR^ROGATA  50LUTIO. 

1.  A  debtor  is  not  guilty  of  legal 
usury  in  exacting  an  exorbitant  sum 
as  a  consideration'  for  the  payment 
of  the  debt  before  the  time  at  which 
it  is  demandable.  151  (b) 

FRBAMBLB. 


See 


PRESCRieXION* 
I.  How  pleaded. 


«8^,  n. 


PRESENTATION. 
Sec  Deed6^  t.— Qcaae  Impsdit^  2. 


PRESENTMENT. 

See  Bills  and  Notes,  S,  4>. — High- 
ways, 1. 

t.  Ofoj^ences. 

1 .  Th^  pvesentmem  by  a  it^oostubk  of 
any  offence,  whether  at  the  asshBes 
or  quarter  sessions,  must  be  made 
upon  o^Jbe&re  the.  g^^kod  jury. 
Rex  V.  Justices  of  Somersetshire, 
M.  8  G.  4.  '  «72 


l«£SU>lPTION. 

Ste  Ern>E^«£,  3.— *lNTi}TKfi8T,  2.- 


PRINCIPAL  AND  AGENT. 

iSc?«/'Auctxonebh,   I,—- »Lien,    3.— 
Pow£fi  OF  Attorney. 


PRINCIPAL  AND  FACTOR. 

See  LuBN,  3. 

PRISONER. 
S^  Escape,  ]. 

PRIVILEGE  FROM  ARREST. 

^  ARtiB6T,  1. 

PROBATE. 

Se$  Mandamus^  I . 


PROCEDENDO. 

.  Where  one  of  two  defendants  re- 
moves a  cause  from  the  Lord 
Mayor's  Court,  a  procedendo  will 
be  awarded,  iiijess  bail  be  put  in 
for  both.  Keate  v.  Goldstein^  M. 
%  e.  4.  S05 

IflOGBSS. 
$ee  VviACTiQR,  I. — Writs. 

PROPBRT  IN  CURIAM. 
See  Pleammo,  VI. 


PROHIBITION. 

I4.T0  the  County  Caurt  wh^«  it  hus 
no  jurisdicuon.  323,  n 

PROMISSORY  NOTE. 
See  Bius  and  Noxjul 


fBUDESt  '         747 

PROTESTATION. 

Nature  and  eflect  of,  see  page  500  (a) 

PUBLIC  HOUSE. 
See  AvKEBVEVT,  pi.  J3,  8. 


QUARE  CLAUSUM  FREGIT. 

.   .     SccTbjwpass,  IIL'    .   . 


QUAKE  liiPEiiiir, 


I.  Semtt  under  iehick  pUtktif'tMttls, 
k&a>aReg€d:'    \ 

1  •  A  commendam  retinere  losu^Bciept 
to  found  a  title  inthe  c^own  287  (^) 

g.  A  presentation  by  thq  crown  must 
be  alleged  in  a  oeclarsition  at  tbe 
suit  of  the  king.  ibid. 

3.  But  the  omission  is  cured  by  a 
verdict  finding  the  king's  seisin,  t^ , 

4.  Instance  of  a  recovery,'  by  virtue 
of  such  finding,  contrary  to  the 
real  facts  of  the  case.  .  tiiif , 


QUO  WARRANTO. 
T.  In  what  ea$e^. 

See  CtIARTER.<-<-CQB^]lATtON.     ^ 

,  As  tp  ifaQ .  piriQMiaa|i;M»OQS  wdqr 
which  the  crown  may  dissolve  0 
oharter  by  JK^  ftarr^iUOf  see    Q9fi 

II.  fVho  nmy  be  a  reht^r^,    . 

SeeVtzkvoxOi  8« 

.  Any  burgess  is  a  competent  relator 
in  jm  warranto  against  i  Wtty 
exercising  the  offlcse  of  t6wn-clierk, 
though  the  right  of  electing  to  that 
office  be  in  a  select  body.  Rix  v. 
Davies.H.SS^^O.^.  588 


RATES.. 
See  A«RRpif[E«T»  ^•— Mandamv*,  2. 

SlilXTXEJttiRT,  v.-- WlTSJEaiS. 


74«        RELATIONS. 

I.  How  assessed, 
1.  Wher6  a  canal  parses  tlitough  seve- 
ral parishes^  and  the  tonnage  due^ 
earned  in  eiu:h  vary  in  amount,  the 
proprietors  of  the  canal  must  be 
rated  to  the  poor  of  each  parish 
in  proportioa  to  the  amount  of 
tonnage  dues  actually  eanved  there, 
and  not  ac(iordhig  to  the  propor- 
tion of  the  whole  amount  earned 
along  the  whxje.  line  of  the  canal. 
Rex  V.  kingsmhfordy  M.  8  G.  4. 
page  20 
n*  By  whom  paid, 

iS'ee  L^ASE,  1, — Settlement*^ 
. .    ...  '  iir,.  Inspeclidn  of. 
'     See  Overseers,  1,  2, 

See  Stamp,  S* 

EECOGtHMZANCB. 
See  Misdemeanour,  II. 

,        RECORDS,    : 
.    L  ^qtim  upon. 
See  DiBTi  I. 

\     ,'         n.  Inspection  of. 

^ee      '  '  276 

■r    RE-ELECTION, 

•     '•      iSec€0Rt»0RAtl0N,  V. 

'     HE-ENTRr; 
See  Condition,  1. — Lease,  4. 

REGISTER. 

-•'•  SSeeCERTlMCATE. 

*.•     / .  I.  ■      '       '     • 

"  '  '         RELATION. 

"I'M'         ■  SetKtM^9Xf2t, 

r.'^  -     i^'  O/judffnenI:. 
5fe  Judgment,  1. 

;  ;  '     .REtATlON^^ 


SCIRE  FACIAS. 

^:!  ( -'  ■  /  ;  '  I  M- 

RELATOR. 

See  Corporation,  111.— Quo  Wab- 
banto,  d. 

HELTEF.' 

1.  Samblet  that  belief  given  torn  padpet 

within  the  relieving  ^ikhw  no 

evidenoeof  his  being  nettled  Akre^ 

Bex  V.  Trowbridge,  M.  8  G.  4.    7 

REMimaR.    • 

See  Trespass,  4. 

'  RENT.'  '"!"*/' 

5fe  AORBEMBNT.   3. — DISTRESS,  I. — 

Estate,  3.--Setti*emknt,  15. 

RES  INTER  ALIOS  ACTA. 

See  173  (a),  Evidence,  13. 

BESIANCY. 

See  Costs,  7. 

RESTITUTION. 

I.  Upon  reversal  of  judgment. 
See  175 

ROGUES  AND  VAGABONDS. 

5ee  666 

RULE. 

5ec  Information,  1  .-^Paacvic^, 
14,  15. 

SAILING  CHARGES, 
See  Insvbancb,  I. 

SANDHURST  COLLEGE. 

See  SETtLEMJiNT,  9. 

SCHEDULE. 
See  Insoxtbnt  Dsbtor,  I, 

SCIRE  FACIAS. 

I.  Upon  judgment, 

1.  To  assign'breacheA  linder  8  &  9  ^. 
3,  0.  U,  we  4M  (4r>  492*  (a)' 


SELECT  VESTRY. 
,.  SCOTLAND. 

SEAMEN*6  WAGES. 
v.,  Kfit  dtrecdy  liable  to  cantrtbnte  to 
g«eral  tMerage.  page  IGS  (b) 

2«.How  iwUreotlycontribHtovy^ 

166,  n. 

SEAWORTHINESS. 
5ef  Insubanob,  IL 

SECONDARY  EVIDENCE. 

See  Evidence,  9.  10.  12. 

SEDUCTION. 

See  TjtBBPAss,  1«  ' 

SEISIN. 
See  Disseisin.— EjBCtMENT,  1 . 

I.  Of  advowson,  how  alleged. 
See  QUAEE  lMt»£DIX»  I. 

SELECT  VESTRY. 

See  Overseers,  3. 

I.  By  custom. 

1 .  A  select  vestfy,  consisting  of  an 
indefinite  number,  may  legally 
exist  by  cu^om.  OoULing  v.  Fenn^ 
1/.  8  &  9  G.  4.  647 

2.  Such  custom,  though  it  may,  per- 
haps, impfy  that  there'  must  al- 
ways be  a  reasonable  number  with 
reference  to  the  circumstances  of 
the  parish,  t»  not  abrogated  by  the 
acceptance  of,  and  long  acquies- 
cence in,  a  faculty,  by  which  the 
Ordinary  grants  and  confirms  a 
select  vestrf,  fixes  the  number  at 
forty(-nio6,Maad  appoints  certain  in- 
dividuals, among  whom  are  some 
of  the  fojipf r  veatry,  to  be  vestry- 
men, ibid, 

S*  The  ordinary  has  ne  p^wer  to 
create  a  select  vestry.  ibid. 


SETTLEMENT.      749 

SEQUESTRATION.      • 

1.  Sequestrators  uke  no  estate.   707 
«.  Cannot  accept  a  suh-erider.     ibid. 


SESSIONS. 

See  Justices,  L— Pauper,  i, 

SETTLEMENT.  /     .. 

I.  By  apprenticeship. 

See  Evidence,  8.    ^ 

I.  Where  an  apprentice  is  bound  out 
of  a  parish  by  bis  fathei,  but  part 
of  the  expense  id  paid  out  of  the 
parochial  funds,  the  indenture  must 
be  approved  ,  by  tyro  iustices, 
"  under  their  hands  and  seals,** 
pursuant  to  50  G.%  C  139,  s.  11 ; 
or  it  will  be  void  ab  initio.  Rex  v. 
Stoke  Damarel,  M.  8  O.  4.       458 

II.   By  birth. 

See  PAUi*isa;  1.— Relief. 

t.  The  fact  of  a  poor  child's  being 
first  found  in  a  pal'ticttlar  parish,  is 
no  evidence  of  his  having  been  bom 
there.  Rex  v.  TrofvbriUge,  M.  8 
G.  4.  T 

3.  And  his  being  maidtaki^d  by  that 
parish  for  several  vearB,  and  after- 
wards occasionally  relieved  by 
them,  doea  not  amoifi4;  to  an  ad- 
mission of  his  being  settlec]  th^re. 

ibid. 

m.  By  estaf^, 

4.  The  interest  .of  a  tenant  from  year 
to  year,  or  of  the  executrix  of 
such  tenaoti  pf  -aii  estate  under 
10/.  a-year,  passes  to  .her  husband 
on  their  marriage  by  operation  of 
law,  and  ke.  aoqioxiea  a  settlement 
by  forty  days'  residence  thereon. 
Rex  V.  Yriyscynhaidm,  M.  8  G.  4. 

16 

.5.  The  wife  of  ^.  person  who  was 

legally  settled   in  y^.,   but  was  a 

transported  convict,   went  to  B., 

and   resided  there  upon  an  estate 
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SEl^T^LiMENT. 


iti  whifeh  sHe  wils  joilitty  interested 

with  her  sisters^  under  their  mo- 

.  ther's  marriage  settlement : — Held, 

that  she    was   residing   upon  her 

(mUf    and    irremovable.     Rex    v. 

'  Bfingf^mt  M.  8  Q,  4.        p^gt  431 

6.  The  expenses  of  the  surrender  of 

a  copyhold    estate,   paid    by  the 

purchaser  to  his  attorney,  are  not 

part  of.  the  consideration,  so  as  to 

bring  l!be  purchase  within  the   9 

(r^  1,  c.  7,  8,  5«  and  entitle  the 

purdiaser  to  a  setdement.    Rex  v. 

•  Cdttbigham,  M.  8  G.  4.  469 

IV,  By  hiring  and  service. 
See  EifioBMGB,  1 1« 

t.  A,  asked  B,  an  innkeeper  for  a 
place.  B,  put  i^.  on  as  ostler, 
saying,  that  be  did  not  mean  him 
to  have  a  settlement.  No  earnest 
or  wages  were  gi^n;  but  A.  was 
to  have  what  he  oot  as  ostler.  A, 
lodged  and  boarded  in  ^.'s  house. 
A,  could  have  quitted  at  any  time 
he  pleased^  or  B^  might  have 
turned  him  away  at  any  time.  A. 
Served  under  the  abovie  terms  more 
than  a  y^ar: — Held,  that  this  was 
kiot  a  ^noAeval  or  yearly  hiring,  and 
that  no  settlement  was  gained  by  it. 
i^cad  v«  Gi^eai  Bamdenr  M.H  0. 4. 

13 

8.  A  pauper,  under  age,  hired 
himself  by  contract  to  serve  on 
board  a  ship  trading  to  Newfinmd- 
land*  Whil»  he  was  so  serving 
and  before  he  attained  twenty^one 
his  father  acquired  a  new  settle- 

•  ittent^    liie  pauper,  after  lie  had 
t  attiyhved  twenty^-oiie,    retutHed^  to 

•  his  fMier'a  houiie  :'>-*Held,  that 
(the  pauper  was  not  ^naiieipMed 
'  v^«h  h\»  father  acquired  the  new 

settlement,  and  that  his  settlement 
shiltsd  wHh  that  of  hit  iMher. 
R&9  •  'V.  LyUhe^t  Mattavtvf^  M. 
6  G.  4.  U 

d.  The  pauper  was  faired  by  one  of 
the  superintendents  of  the  Royal 
Military  College  at  Sandhurst,  at 
16«.    a-week,    and   two  suits  of 


clothes  per  annum ;  *  to  give  a 
month's  notice  if  he  wished  to 
leave,  but  to  be  dismissed  (for 
misconduct)  at  any  time.  The 
college  is  exempt  from  p6or  rate^, 
and  pays  no  taxes  for  its  sefvimu^ 
The  pauper  remained  a  ydar  in 
the  service,  boarding  and  lodging 
in  the  college: — Held,  that  he  ac- 
quired a  settlement  in  Sandhurst. 
Reai  v«  Sandhurst^  M.  8  G.  4.  95 
Kfrfet»M  13,  15. 

10.  A  contract  of  hiring  and  service 
for  a  year^  made:  qtv  a  Snndayj  is 
not  within  the  prohibition  in  29 
Car.  2,  c.'  7,-s.  1 ;  and  due  service 
under  it  confers  a  settlement.  Rex 
V.  Whitnash,  M.  8  G.  4.  45» 

1\,  A.  i^ees  with  6.  to  serve  bim  as 
ostler  at  2s.  a  week  in  the  summer, 
and  Is,  6(L  a  week  in  the  winter: — 
Held,  a  weekly  hiring.  Rex  v.  Rol^ 
Viitfhn,  TT,B6^9  G.  4.  669 

12.  L'ndcr  a  general  liidnff  the. servant 
is  bound  to  serve  ana  the  master 
to  employ  for  a  y^ar.  16 

13.  A  hiring  for  as  long  as  the  ser- 
vixut  pleasci^  is  a  hiring  at  will,  and 
rebuts  the  presumption  of  a  hirinff 
for  a  jear.  ibid. 

Vide  suprd,  9.^Imfr^,  15. 

V.  By  payment  of  rates. 

Vide  supri^^. 

14.  A  residence  of  forty  days,  peevions 
to  the  passing  of  ^Qeo>.4^  c^'57, 
upon  a  tenement  of  1(H.  a  year,  by 
a  party  who  has  paid  parochial 
rates,  will  not  cxmHir  a  settlement, 
unless  all  the  forty  days  are  subse- 
quent to  suchr  payident.  Hex  v. 
Ringstead,  M.  8  G.  4.  448 

Vf.  By  renting  a  tenentent. 

i^i  The  taking  of  a  tenement  at  twenty 
guineas  a  year,  the  lent  to  be  paid 
weekly,  but  either  party  to  be  at 
liberty  to  give  three  months*  notice 
from  any  quarter-day,  is  a  yearly 
hiring  within  6  G.  4,  c.  57.  Rex 
V.  Herstmonceux,  M.  8  G.4.  426 
Vide  stiprtty  9,  13. 
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16.  Upd^  6  G.  4,  Cr  57»  the  kwi-Jides 
.  q£  ffae  rep  ting  relate&  opU  to  the 

contract  as  between ,  landloi-il  land 
,  .  tenant.   Rex  v.  JS^ibvxxrt^k  BarqQurt, 

"   U.S^O.G^i. pag^Ml 

!/•  Tl?e  iphoic  redt.n^ed  ooti  if^paid 
.    by  the  renter^  provideil  it  he  aiotf  ally 

paid.  idid, 

SfiWfiRS  RATES. 


'  SHBRIPP. 

TisNAiRr^ .  i  .^^FtULekictti  1  fty  1 4. 

i.  A,,  by  8fgnra|f  his  mitrafs,  executes 
'  A'  nrtfrrane  of  attorney,  wherein  he 
is  nynmuned.  Jodgment  is  signed^ 
and-  fiji.jh,  fesnes  in  the  wrong 
Vtaxhe.  The  sheriff  seizes,  but  *  af- 
terwards abandons  the  possession  in 
con9e<}irence  of  the  plaJntiff's  re- 
feisfng  to  ind^nmffy  nidx  against  a 
claim  of  property  set  up  by  ^ 
strangef.  The  shentf  catinot  return 
nulla  bona.  Reeves  v.  Stater^  M» 
8  6.4.  265 

2,  No  action  would  lie  at  the  suit  of 
A.  against  the  sheriff'  lor  such 
seizure-  267, 268 

3.  Sheriff  bound  to  ascertain  whether 
the  person  whose  body  or  goods  he 
takes  i&  ^he  party  againsl  wltom 
judgitieiit  ilraB  gireii;  368 


fiHIP* 

&clNfiURANCB^  1,2.— StBANDING,  1. 

f ;  In  trover  ftr  a  ship  with  *'  the  ap- 
parel and  appurtenances  thorf  to  be- 
longing/' the  plain  tiff  cannot  set  up 
a  distinct  title  to  h  new.  boat  and 
.  .cordage.     SAanmom  ^t,  0x9m,  M,  8 
.  G.  4.  892 

SOLDIER. 
See  EviDENCjs,  12,— MuT«fY  Act,  1. 


SOUTHWARK  CQUET  OF 
R£QU£STS. 

See  page^G3 

SPRINGING  CONSIDERATION. 

See  7J6(a) 

STAGE  coach;     .! 

i.  Stage  conch  ptopriebora  not  within 

3  Car.  1,  c-  },  «r29  €ViA.fl,.fit  7. 

Sandcmai$  v.  Bridge^  Ti  8  Ci  4. 

457  (a) 

2.  An  action  wM  theitefore*  He  for 
neglecting  tDOoai»ya  passenger  on 

.     a  Squday-  .     ^  iln4. 

,      SrAMP. 
L  4^  valorem. 
See  Abdxtbamekt,  I . 

.  11.  Agreanenti 

1«.  Whcsre  an  agreement  dulyataoit)ed 
'  contains  a  special  claiins  For  refer- 
ring disputca  to  arbttsa*iod| .  and  in 
•  saeoQil  agreement  between  the 
said  parties,  it  is  «ti|itth*e4  that  dis- 
putes 06  to  the  canativetkin'  of  the 
second  mgr^ineat  ahall  !>&  dedded 
by  arbitration,  according  to  the 
provisiwi  of  thsrfirst  agnofniQiit,  A 
stamp  adnpted*  t»  the  mlmfaar-  of 
wotda  actually  written  in  the  aasdnd 
agreement,  witUo^  counting. the 
clauae  referred  to,  is  ^nfficknt. 
AUwooi  V,  SmlU  M.  83.  4.    246 

8«  ^'  I  have  in  my  Jbands  three  brlls 
which,  amount  to  l^fV.,  wbioh  I 
have  Iq  gel  diacodntedv  oi  return 
on.  d<»iaBd,"  BQ^iroa  no-  statnp. 
MuUeit  V,  Huichwmf  H..S.&  ft  G. 
4.  522 

3»  Not  as  ackoowiedgeiiient  by  ao  at- 
torney of  tho  receipt  of  deeds.  .  d26 

4.  Nor  an  I  O  U.  706 

Hi.  BUls  and  Notes.       \ 

5.  Where  money  is  advanced  u^n  a 
,   note  purportipg^  to  liear  interest,  at 
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STATUTfiSi 


three  |ier  cent.,  mod  by  Che  assent 
of  maker  and'  pttfw  •  **  three"  is 
struck  out,  and  '*  two  and  a  half" 
Bubatltuted,  the  note  may  be  looked 
at  to  aecertain  the  terms  on  which 
the  money  was  adranoed.  Sutton 
V.  Toonur,  M.  8  0. 4.      page  125 

Set  Attornry,  9,  1 0. 

6.  An  a^ard  by  commissioners  of  in- 
closure^ .  that  J,  shall  receive  from 
£.  land  and  2000/.  in  exchangee  for 
the  land  of  A.,  does  not  require  an 
ad  vahrem  stamp.  Doe  d.  Lord 
SiffficU  "y.'Ptealtm,  M.  B  &.  4.    707 

■..."    '",  V,Deed$. 

7.  A'  bobd'  conditioned  for  the  pay- 
ment of  money  and  interest,  and 
also  for  the  performance  of  coUate- 
raf  acts,  reipiires  only  the  ad  tahrem 
stamp  appropriated  to  the  principal 
sura,  where  that  stamp  exceeds  35i., 
which  the  cailatera)  matter  would 
require  if  it  stood  alone.  Dearden 
V.  Binns,  M.  8  G.  4.  130 

VI.  Lease. 
See  Lrasrs,  3. 

VII.  Receipts. 
Vide  suprd,  S* 

8.  A  receipt  stamp  necessary  only 
where  a  subsisting  debt  is  dis- 
cfaafged  706 

VIII.  Unstamped  documents  where  ad- 
missibie/or  callaterel  purposes. 

See  705, 706 

STATUTE  LABOUR. 
SeeJwnnWi  I* 

STATUTES. 

I.  How  construed. 

].  In  construing  local  acts,  the  Court 
will  not  look  at  the  preamble,  or  at 
llie  words  of  a  particular  clause 
akme,  but  will  form  its  judgment 
upon  a  view  of  the  whole  act.    605 


II.    Ptafiaiar  fftffiiM'cieM  or  eom^ 
mented  upon. 

Henry  8. 

37,  c.  9.     Usury,      page  207  {a) 


Edward  6. 
5  &  6,  c.  2a.  Uawry* 


imA^ 


EUMbeik. 

5,  c.  4.  Wages  of  labourers.  418 

s.  26.  Parish  apprentices. 

465 
13,  c.  8.  Usury.  207  (a) 

43,  c.  2.  Parish  apprentices.    460 

Ja$nes  1. 

2,  c.  6.  Wages  of  labourers.  418 
21,  c.  17.  Usury.  207(a) 

CharUs  2. 

12,  c.  13.  Usury.  207  (tf) 

13  &  14,  c.  12.  Settlement  of  paupers. 

427,  451 
29,  c.  7.  Lord's  day.  452 

mttiam^-  Mary. 

3  &  4,  c.  11.  Settlement  of  paupers. 
97,  450,  453 
5,  c.  11 .  Costs— Certiorari.  526  ' 

William  3. 

8  &  9,  c.  J 1.  Bonds^-Assessment  of 
damagea^  135 

■    -     c.  30.  Parish  certificates. 

462,  472,  665 
Anne. 

12,  St.  2,  c.  16.  Usury. 

150,  203,  207  (fl) 

George  I. 
9,  c.  7,  s.  5.  Settlement  by  estate. 

469 

12,  c.  29.  Affidavit  of  debt.         232 

George  2. 

2,  c.  23.  Attorneys*  bills.  242 

5,  c.  30.  Bankrupt.  588 

13,  c.  22,  s.  7.  Settlement  of  pau- 

pers, 98 

17,  c.  3.    Overseen— RaKs.       488 


STATUTEB. 

20,  c.  19.  Wages  of  labourers.     409 
22^  C.47.  Soatbwark  Court  of  Re- 
quests. 563 

23,  c.  33.  Middlesex  County  Court. 

562 

24,  4.  44.  Actions  against  justices.  . 

413 

25,  €.31.  Birmtogfaam  Court  of  Re- 

quests. 321 

—  c.  38.  St.  Alban's  Court  of  Re- 

quests. 564 

2i,  c.  38,  s.  11.  Marriages.  684 
3it  X.  11«  Servants  in  bosbandry.  413 

George  3. 
9,  c.  3],  s.  8.  Settlement  of  paupers. 

98 
18,  c.  78.  Higbways.  105,  176 

14,  c.  79.  Mortgages  of  lands  in  the 
colonies.  150 

22,  c.  4.  Mutiny  Act.  664 

33,  c.  54,  8.  24.  Settlement  of  pau- 
pers. 98 
35,  «.  101.     Settlement    by    paying 
rates.                       449 
39  &  40,  c.  94,  8.  3.  Commitment  of 
lunatics.                   6 1 9 
42,  c!  107,  8.  I.  Coursing  deer.  685 
47,  c.  14,  s.  1.  Birmingbam  Court  of 
Requests.                321 

52,  c.  72.  Settlement  of  paupers.  98 

—  c.  93.  Game  convictions.         139 

53,  c.  159.  Sbip-owners.  394 

54,  c.  107.  Parish  certificates.      476 

—  c.  170.  Evidence  of  rated  inba- 

bitants.  670 

55,  c.  184.  Stamps.      137,  262,  522 

56,  c.  139.  Parisb  apprentices.  458 
59,  c.  69.  Select  vestries.  484 
59,  c.  12,  8.  33.  Removal  of  Scotcb 

and  Irisb  poor.        439 

—  c.  50.  Settlement   by  renting    a 

tenement.      428,  449 
--   c.  85.  Select  vestries.  484 

Gc<trge  4, 

1,  €.  19.  Insolvent  debtors.  242 
-f^  c.  56.  Malicious  trespassea.  213 
—  c.  75.  Marriages.  686 

8,  c.  126.  Turnpike  roads.  81,  187 
4,  €.  17.  Murriages.  686 

VOL.  I. 
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6,  e.  76.  Mtrtiagw.  pag^HW 
-^  c.  d6.  Turnpike  R4NMis.  81 

—  c«  16.  Bankrupts.  326,  330 
-^  c.  57.  S«itleiiiaiit  by  renting  a 

tenemni.       426, 448 

—  c.  94.  FaotQM.  .335 

7,  €.67.  Inso4veBt<l0btors.        242 

STAY  OF  PROCEEDINGS. 

I.  In  what  cases  ordered! 

1 .  Where  debt  under  40i.,  and  rcco-  ' 
verabic  in  inferior  iurisdictron. . 

^nd  see  Costs,  3.        ' 

2.  The  Court  \nU  not  a^y  .t^e  pfp- 
•  ceedings  on  tbe  ground  of  tbe  pen- 
dency of  anotber  act(on,  for  tbe 
sane  caute»  against.  %h%  dfffendyiit 
jointly  with  abotber  person,.  eiiFC^pt 
in  a  case  of  oppression  or  vesatiop. 
If  sucb  a  cane  is  made  out,  tbey  will 
interfere  in  a  summaiy  luaoner,  or 
allow  tbe  party  to  plead  in  abate- 
ment, notwithstanding  tbe  four  days 
bave  expired,  semble.  Sovtter  v. 
Dunston.  M.  S  G.  4.  508 

3.  Under  S  6c  9  f^.  3,  c.  1 1,  s.  8,  on 
«cf>e  facioM  on  a  judgment  on  a 
bond.  490  (a) 


STET  PROCESSUS. 

Recommended. 


323 


STIPULATION. 

Force  of  tbis  word.  697  (e) 

STOCK. 

I.  Replacing. 
See  DAJUGsa,  3. — Plkading,  7. 

STRANDING. 

See  lif9i7KAiiiCB* 

1.  Stranding,  is  wbere  a  ship,  by  ac- 
cident^ and  out  of  tbe  ordinary 
course  of  her  voyage,  gets  upon  tbe 
strand,  and  receives  injury  incdn- 
sequence.  Bishop  v,  Pentiand,  M. 
8G.4.  46 

3  c 


«p*  TESf AfflKTSi  MS'  .COMMON. 


TBOeSPl^SS. 


SUBSttSeiON. 

See  AMWBAWtm,  2,  3. 

«       ^GOESTION. 
£u  CottROP  or  BaVUBMTA. 


gUNJOAY. 

1.  A  cpnliaot  of  hiring  tmd  eewice 
may  tie  JbgaUy  Made  on^  Sunday. 

page  452 

2.  A  iBOtiAMCl  fcr  the  conveyance 
of  a  pi^fisenger  by  a  jtage-coach  on 
ft  Sunday  is  valid.  Sandeman  v. 
Bridge^  T.  8  G.  4.  457  (a) 


SURfiTY. 

1.  JVhere  disckarged, 

K  Acmditorby  ettteringfiato  a  bind- 
iDg  eDgagement  t*  give  time  to  liis 
flebtor  dbcbttget «  surety.  662(a) 
2»  UakM  iu  Ae  contitact  for  tbe  in- 
..  diiigetiGe^  the  liability  of  the  surety 
.  Ift  ebcpresaly  reaevred.  Hid. 

3>  ^i,idie  sradilor  of  B.,  by  bills  for 
wfaioh  Ci  and  D*  «re  soietifta,  bv  a 
,.  deed  izDwhidii^.  imd  C.  atfe  parties, 
-  dtBohArget  B,  and  C^,  reserving  his 
yemedies  against  A  j-^sfieh  reser- 
vation is  not  defeated  by  a  stipula- 
itoB  that  Ihe- bills  •^bflit  be  delivered 
•  up,  iiapfitaeiiigthat  aoob  stipula- 
tion Was  iitfeoded  to  be  ao  modified 
as  to  give  to  J.  tbe  benefit  of  such 
seaervatioD^     Muitby  v.  Carstmra, 
M.8  8c9G.4.  549 


TAXES, 
iSre  Leaser  J* 

TENANTS  IN  COMMON. 

See  Estate,  VI.  —  Evipencb,  5.  - 
Settlement^  2. — Trespass,  5. 


I.  How  pleaded.    "'     '^  ' 

U  AjUowed  after  fgecial  4p^ar)aiice. 
pageD\t){b) 

TERMINI. 

*'    ^' 
1 .  Whether  exclusive  or  inclusi  ve.'^ 

i[S,2\9{b) 

^-  >  ■•       .'  '    /' 

TITHES. 
1.  Defective  declvatioiiibr  noli Aetjiing 
out  tithes,  VFhcw  cuired.by  ?rprdkt. 
285  (a) 

TITLE. 

See  Dower,  T.— Bjbctm«nt,  I. 
Treswiss,  6;     ' 

TONNAGE  DUBS. 

/SeeiftATEs,  I. 

TORT. 

1.  JVam-oftari. 
1.  As  to  waver  of  tort  by  affirmance 
of  tbe  wrongful  act,  see  Bettia^cmi 
.  y.  Lord  Gkn^,  ,M..8  G.  4.    d26 

II.  Actions  for  tort. 

See  Action  ok  tub  Case,— JtsovBa^ 
— Turnpike  Road». 

TOWN-CLERK. 
See  Corporation,  VI. 

TRANSCRIPT. 

See  Error,  2. 

TRESPASS. 

See  EviMNOBy  1,  4.-* Justice*,  2.— 

Plxadino,  d. 

I.  Per  quod  servitium  amisit. 

1.  A  father  may  niaintain  trespass  for 
the  seduction  of  his  daughter  and 
serv^Dt^  whom  be  maintains,  in. con- 


TIGtMi 


TURWPntR  ROi!lD$J   ¥66 


sideraiion  ol  litr  aernces,  though 
she  be  a  martied  wovian  at  the 
time  the  iniury  is  sustaioed.     Har- 


II.  For  folic  r 

2.  Plaintiff  appeared  before  deland- 
afi'tp.  a  niagistrate,  to  answer  the 

'comJ)lainf  of  A.,  for  unlawfully 
killing  his  dog.  Defendant  advised 
plaintiff  to  settle  the  waMer,  by  pay- 
ing a  sum  of  money,  which  plaintiff 
4tedi«ttd.  DelbldMt  then  wid,  ^<  he 
wo^d  Ma^tX  pkhftlff  in  a  petndty 
n<Nler  the  trespass  act,  in  which 
case  he  would  go  to  prison."  Plain- 
tiff still  declined  paying,  and  said 
''he  would  appeal."  Defendant 
then  called  in  a  ooMtable,  and  said, 
''  take  this  man  out,  and  see  if  they 
can  settle  the  matter  j  and  if  not, 
bring  Um  'M  ag*ia«  as  I  nust  pro- 
ceed to  commit  him  under  the  act." 
Plaintiff  then  went  out  with  the 
constable,  and  settled  the  matter, 
by  paying  a  sum  of  money : — Held, 
that  this  was  an  assault  and  false 
imprisonment.  Bridgeti  v.  Coyney, 
Jlf.«&.4.  211 

3.  And  as  Ho  conviction  liad   been 
' '  ^awii  up,  defendant  could  not  jus- 
tify, ibid. 

III.  -  Qmre  clmtium  fregit. 

4.  A  remainder-man  enters  upon  a 
party  who  is  in  possession  by  intru- 
non: — HeYd,  that  trespass  lies 
against  the  in4ni4ev»  akhough  he 
retain  the  actual  possession.  Bui' 
cher  V.  Butcher,  M.  8  G.  4.         220 

5.  Trespass  does  not  he  by  one  part- 
owner  of  a  party-wall  against  the 
other  part-owner.     Wiltshire  v.  Su/- 

ford,M.SG.A.  404 

6.  An  action  of  trespass  quare  clau- 
sum  fpegit  was  the  anoieot  mode 
of  trying  posseMory  titks  221 


TRIAL. 
Set  PaACTitfi,  V.—Utninv,  II; 


Se€%Mmaxm,^.^  '"" 

I.  Tiileofplainiiy. 

See  Bill  ot  I^^ippw  ^^^Sbip,  1. 

IL  Cmmemoa  by^AMd. 

See  AosEBKENT,  2. — Lien,  3. 

TROSTkBS. 
AreDnvasi^  l^A%voamir»  2.^  ^ 

TURNPIKB  ROA^S.  ^ 

I.  Auih6rity  tfifi^fel^/  '" 

1.  Section  86  of  3  &(!oy  4,.  f^  .^6, 
enacts,  that  '*  after  any  new  road 
shall  be  completed,  the  lands  or 
grounds  cons^iHitia^  any  former 
road,  or  so  much  thereof,  as  in 
the  judgment  -  of  the  .tniHees  may 
thereby  become  useless  or  unne- 
oessaryv  may  -be  stopped^  up  and 
dMContMWled^;  unto  kadiiig^^tor^sAme 
chvrqliv  ^«».  t«  ivUriLOieh  'IMw 
road  does  not  immediakdy'lcadi  mid 
whtcbimayikMefoie  hettfeoMtf  ^o^ 
per  to.  be  heft  «peBy  •  eidwr  latf  >  a 
public  or pivatoway/'  hd'i  •'^^idd^ 
that  tfaeftxceptioni^Dea  not  lOiist the. 
trasteea  oljwadiction  iin  JtheCMes 
there  mentioncMl,  hat  Iftanrest  tbedi  a 
discretimMry  pDlree.  :  wDe*;BaiDflM»r 
Y^WM^  M.  8^  4.  : '  '  fog^^l 

2.  NefemtbfltandiBg  then  csaefitiim, 
inittees  mvf  elop>  ttpitand  :diMoa- 
tiniiew  aud  gifeupteiAh^'Aimeviof 

.  the  m^okm^  landsi  .vn  «U  soid, 
leadhig  Im^a.  trhitrch^  to  m\»6k  the 
new  food  doesnetimmedMleiy^tnl. 

•  w>  t  aid. 

3.  And  the  person  to  whom  the  old 
road  is  so  given  up  nmy  maintain 
trespass  against  ,a  party  afterwards 
using  the  old  road.  ibid. 

4.  Sembk,  that  the  proper  remedy 
against  such  acts  of  the  trustees,  is 
by  appeal  to  the  .session^,,  n^nder  4 
G.  4.  c.  95,  s.  87.  ^tbid. 

n.  Liability  of  tntsfcei/  ^     ^, ' ' 

5.  Trustees  of  a  turnpike  road  are  not 
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UfeiJl^Y.' 


t  ! 


VARIANCE. 


L'able  in  damages  tot  an  injury  oc- 
casioned by  tho  negligence  of  con- 
tractors, or  others^  employed  under 
them,  in  the  performance  of  pubjic 
woi'ks  on  the  roads ;  unless  they 
pei'sonally  interfere  in  the  manage- 
tiient  of  the  works.  Humphreys  v. 
Meats,  M,  8  G.  4.  page  187 

6.  What  degree  of  personal  interfe- 
rence sufficient  to  render  them  so 
liable,  queers  .  ibid. 


UlfDERWRITJERS. 

See  Insurance^  \,2,4g  5,  6. — 
Steanding^  1., 


USURY. 

I,  ffliat  $haU  constitute. 

1  •  The  court  will  look  at  Che  sabstftnce 
of  a  transaction  to  ascertain  whe- 
ther, notwithstanding  the  words 
used,  the  case  is  Witbm  the  statute. 

165 

2.  E  contra,  it  will  see  whether, 
though  the  words  appear  to  bring 
the  case  within  the  statute,  in  sub- 
stance it  is  not  %Q,  ibid. 

3.  Decisions  in  Afnerican  counts  as  to 
what  constitutes  usury.         156  (c) 

4.  Whether  upon  the  discounting  of 
bills  it  is  usury  to  retain  a  sum  of 
which  the  broker  ia  alimdi  under  a 
legal  or  moral  obligation  to  pay  to 
the  lender,  qturre,  201  (a) 

5.  Ufon  thk  lealc  of.  tft  ^esdate  H:is. 
agreed  that  >be  purchase  money 
shall  be  paid  by  instalments,  with 
interest  at  6L  per  cent.  The  pay- 
ments reserved  under  the  name  of 
interest  are^  in  substance,  part  of 
the  purchase  m6ney.  Unless  the 
sale  be  merely  cokHirable,-the  trans- 
action is  not  usurious.  Beete  v. 
Bidgood,  M.  80.4.  143 

6.  As  to  the  distinctions  between 
.  usury  and  interest,  see         151  (b) 

7.  Usury  not  committed  by  extortion 
on  account  of  a  payment  by  antici- 

*patioD.  151,  152  (6) 


8.  So,  whether  the  extortioner  be  Ae 
debtor  in  futurOy  or  a  stranger. 

page  152  ({) 

II.  Practice  upon  trial  of  the  question 
of  usury. 

9.  Where^  upon  fK,  defence  of  q^uiy, 
the  judge  states  it  to  be  his  opinion 
that  no  usuiy  has  been  committed, 
but  leaves  it  to  tbe  juryiitQ  dnmr 
their  own  conclusion  from  the 
whole  matter,  and  they  find  against 
the  usury,  the  Court  wiH  nofft  dfs« 
tinHb  Uie  verdict.  Sohtie  v,  MeivHl^, 
Ar.8G.4.  198 

III.  JSfftct  qfviury  upon  contracts; 

10.  A  valid  debt  is  not  destroyed  by 
a  subsequent  contract  to  pay  and 
receive  usurious  interest.  J  29 

1 1 .  See  the  decisions  of  the  American 
courts  upon  this  point.         156  (c) 

IV.  Pleadings. 

12.  The  position  that  a  specialty  can- 
not be  avoided  by  usury  appearing 
in  evidence,  or  upon  the  face  of  the 
condition  of  the  bond,  not  war- 
ranted by  the  authorities  on  which 
it  has  been  supposed  to  rest.  135  (a) 

V.  Relief  in  equity. 

13.  See  practice  of  Amerioan  courts. 

157  (c) 

VARIANCE^ 

I.  In  matter  of  allegation, 

5fe  Plbadihoi,  1« 

1.  Where  the  erroneous  expression 
does  not  alter  the  meaning  of  the 
sentence,  but  leaves  it  equally  in- 
telligible, it  is  no  variance.         598 

2.  Nor  the  omission  of  a  word  sup- 
plied by  the  context*  Und* 

3.  Nor  the  improper  insertion  of  a 
wortl  which  may  be  rejected  as  sur- 
plusage. 599 

II.  Between  instrument  as  produced  i/i 
evidence^  and  as  set  out  on  oyer, 

4.  Where  the  condition  of  a  bond  de- 


VOVPftE^. 


WHAI^FiiyCjER.        7«? 


scribes  a  public  ac$  of  pa^Iiam^nt 
as  an  act  respecting  *'  duties  of^n- 
fessed  taxes^**  wbich  is  the  true  title^ 
but  upon  oyer  tbe  condition  is  set 
out  as  describing  it  as  an  act  re- 
specting *'  duties  on  assessed  taxes/* 
the  variance  is  not  fatal.  Loveland 
r.  Kn^t,  H.  8  &  9G.  4.  page  597 


VENDOR  AND  PURCHASER. 

And  see  Auctionebb^  1,  2,  3. 

1 .  An  agreemenl  tbat  tbe  vendor  may 
re«m«  the  posvossioB  of  ihe  chattel 
9o\/A,  if  the  price  be  not  doty  paidi  is 
binding  on  the  vendee,  but  does  not 
pass  to  tbe  alienee  or  personal  re- 
presentatives. Howes  v.  Ball,  M, 
8G.4.  288 

2.  As  to  the  necessary  allegations  in 
a  declaration  on  a  contract  of  sale, 
see  285  {a) 


VENUE. 

6Vc  Highways,  1. — Paactick,  L 
Foreign  Attachment,  1. 

I.  Change  of. 

\ .  A  defendant  under  terms  of  taking 
short  notice  of  trial  for  tbe  sittings 
in  Middlesex,  after  a  non-issuable 
term,  cittnoi  mov*  to  change  the 
renue  into  the  country  upon  the 
common  affidavit.  Giiton  v.  Ran- 
delU  M.  %G:A\  142 


VERDICT. 

I.  Fffect  of. 
\ .  As  to  what  defects  m  pleading  are 
cured  by  verdict,  see  295,  286,  287 


VIEW. 


See 


AOQ 


VOUCHER. 

1.  Devisee  of  warrantor   cannot  be 
vouched  to  warranty,  scmblc,      481 


W^GES- 
Jnd  %ee  Shikhbn- a  Wagbs* 

I.  Reguiation  of. 

1 .  Jurisdiction  of  magistrates  in  fixing 
rate,  and  awarding  payment  of 
wages,  under  20  G.  2,  c,  19.    4Q9 

2.  What  labourers  ar^  within  ijie 
statute  .     iM,  . 

WARRANT. 
I.  Of  commitment. 

See  CojfMlTMBJ^T,    i. 

II.  OfdeUveri/.^ 
See  LiEX,  5. 

WARRANTIA  CHARTS. 

1.  Not  maintainable  against  devisee 
of  wBrruUor,  sembk*  48 

WAVER, 

I.  0/ irregularity/. 
See  PaACTiOfi,.  6^ 

II.  Ofl^ich^. 
See  Bills  and  I^otes,  2.   ,  '  ' 

. .     III.  OfJort,  '         ,  V  • 
SteToM,  f.  '      ' 

WESTMINSTER  COURT  OV  * 

REQUESTS.      \ 
S^  ,  ...    322  iff)^^^' 


WHARFIXqER.  .  ;  .. 

1 ,  Wharfingers  biive '  k  geticial'  1  ien  W 
wharfag<p.         /    ,    ,     ^  6C 

2.  Bat  not  forlabbaVhge  and   Ware- 
bouse  room.  M 

^/irficcidB^,  I,  2, 
3d 


•tV. 
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WRITS. 


WIFE.  V 

See  Babon  and  Feme.— Mar iuAGE. 
— Trespass,  1>  *.  - 

WI'rt^ESS. .   ^     ' 

\,  Competmci/  of, 
5ec  Commitment,  I.—Honobary 

Obligation,  1. 
1.  Upon  an  issue  wbeCher  tenement 
A.  is  situate  in  J5.,  a  witness  -oc- 
cupying ratable  property  in  B.,  may 
prove  tbe  affirmative.  Marsden  v. 
StahsfieU,  ff .  8  &  9  G.  4.  page  669 

WRITS. 

I.  Original. 

1.  Writ  of  annuity. 

iSec  Dbvisb,  5. 

2.  Writ  of  audita  quereU*, 

See  Audita  Querela. 

3.  Writ  of  error. 

See  Bail,  1.— Costs,  2.— Error.— 
Evidence,  4. 

4.  Writ  of  warrantia  cbartae. 

See  Devise,  4. 

II.  Judicial,  as  mesne  process. 

5.  Writ  of  capias  ad  respondendum. 
See  Attorney,  12.— Practice,  3,  4. 

6.  Writ  of  attacbment. 

See  Sheriff. 


-    '  >  ■ '  ^   : 

WRITS. 

•    - 

7.  Writ  of  babeas  corpus. 

8.  Writ  of  iBquif^.    ^r 

See  lnQis^t^,  '. 

9.  Writ  of  latitat,  see         ppge3\8 

5ec  Escape,  1.      *    ' 
Jnd  see  Bill  of  Middlesex. 

10.  Writ  of  mandamus. 

See  Mandamus. 
• 

1 1 .  Writ  of  procedendo. 

6'ee  Procedendo. 

12.  Writ  of  probibition. 

See  Prohibition. 

13.  Writ  of  scire  facias  upon  a  judg- 
ment in  debt  on- bond,  to  assign 
breacbes  under  8  &  9  ^T.  3.  c.  11. 
8.  3,  see  400  (fl),  402  («) 

III.  Judicial,  as  process  of  execution 
defeasible, 

14.  Immediate  extent,  or  writ  of  ca- 
pias extendi  facias  issued  witbout  a 
previous  judgment  or  award  of  exe- 
cution upon  an  affidai;it  of  danger, 
see  319  (a) 

IV.  Judicial,  as  process  of  execution 
Jnal. 

15.  Writ  of  capias  ad  satisfaciendum. 

ibid. 

16.  Writ  of  capias  in  witbernam.i^u/. 

1 7.  Writ  of  6eri  facias. 

See  Fieri  Facias. 

18.  Writ  of  habere  facias  possessio- 
nem, see  176,  221  (a) 
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